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PREFACE  TO  SECOND  EDITION. 


nnHE  application  of  the  Rules  of  Practice  of  the  Supreme 
-*-  Court  of  Judicature  to  Probate  Practice,  as  seen  in 
the  Contentious  Business  Rules  and  Forms,  framed  for  the 
first  time  in  Ontario  in  1892,  has  rendered  it  necessary,  in 
in  the  estimation  of  the  writer,  in  the  following  treatise 
not  only  to  cite,  as  in  the  original  rules,  but  to  set  forth 
verbatim  such  of  the  first-mentioned  rules  as  are  made 
indispensable  to  Probate  Practice,  more  especially  those 
which,  having  regard  to  their  counterparts  regulating  the 
practice  of  the  Probate  Division,  England,  seem  to  have 
become  a  permanent  part  of  the  practice  in  question. 

The  assimilation  of  the  practice  to  that  of  the  High 
Court  of  Justice  is  seen  also  in  Rule  19  (a),  of  the  Rules  of 
1892  (post,  570),  by  which  the  practice  of  the  master's 
office  is  made  applicable  to  auditing  accounts. 

A  considerable  part  of  the  volume  is  occupied  with 
Probate  Law  generally,  as  administered  in  England,  and 
in  this  and  other  Provinces  which  follow  the  English  sys- 
tem, with  references  also,  to  that  of  certain  States  of  the 
United  States. 

Taking  the  new  rules  and  forms  in  contentious  busi- 
ness as  a  basis,  that  branch  of  practice  has  in  the  work 
now  offered  to  the  legal  profession  been  more  fully  dealt 
Avith,  particularly  that  part  relating  to  probate  actions,  or 
causes  testamentary.  The  leading  cases  in  England,  as: 
well  as  in  Canada,  in  which  the  validity  of  wills  has  been 
contested  on  the  ground  of  the  testator's  incapacity  by  reason 
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of  unsoundness  of  mind,  delusions,  partial  insanity,  eccen- 
tricities, disease,  old  age.  impaired  memory,  drunkenness, 
undue  influence,  coercion  or  otherwise,  have  been  intro- 
duced and  cited ;  and  complete  sets  of  pleadings  in  all 
probate  actions,  and  forms  in  proceedings  for  proof  in 
solemn  form,  have  been  appended. 

A  number  of  enactments  have  been  made  by  the 
Legislature  of  Ontario,  the  most  recent  in  April,  1895, 
directly  or  indirectly  affecting  the  law  or  practice  of  the 
Surrogate  Courts,  which  have  been  set  forth  or  referred  to 
in  the  present  treatise,  namely  :  The  Devolution  of  Estates 
Act,  and  amendments  thereto,  and  the  Act  of  1890, — "An 
Act  to  amend  the  Surrogate  Courts  Act,"  striking  out  the 
word  "goods,"  the  words  "personal  estate,"  and  words  of 
like  import  and  substituting  the  word  "  property,"  and 
directing  that  the  Surrogate  Courts  Act  should  be  taken  as 
amended  so  as  to  conform  to  the  intent  and  meaning  of  the 
Devolution  of  Estates  Act ;  and  in  effect,  as  has  been  held, 
abolishing  the  distinction  between  real  and  personal  estate 
for  the  purposes  of  administration ;  also  The  Succession 
Duty  Act ;  the  Act  respecting  Ancillary  Grants  of  Probate 
and  Administration,  with  recent  Orders  in  Council  giving 
effect  to  the  same,  with  certain  other  statutes  passed  at 
the  last  session  of  the  Legislature  ;  all  of  which  have  made 
material  changes  in  the  law  affecting  Surrogate  Courts. 

The  Statutes  of  Distribution  having  been  modified  by 
the  Devolution  of  Estates  Act,  and  important  judicial 
decisions  thereon  having  already  been  reported,  such 
decisions  have  also  been  noted  in  this  work  as  well  as  the 
statutes  themselves. 

Special  attention  has  been  given  to  the  law  and  prac- 
tice in  the  Surrogate  Courts  of  Ontario  in  all  matters 
within  their  jurisdictiou.     The  Rules  and  Forms  of  1892  for 
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Non-Contentious  Business  are  for  the  most  part  the  Rules 
of  1858.  Common  form  practice  in  England  has  not  been 
affected  by  the  Judicature  Acts  or  Rules :  see  case  cited 
p.  35,  post. 

Upon  reading  the  Contentious  Business  Rules,  it  will 
be  observed  that  an  action  in  a  Surrogate  Court  in 
Ontario  is  not  instituted,  as  in  the  Probate  Division, 
England,  by  writ  of  summons ;  and  that  it  is  only  in 
entering  appearance,  and  after  appearance  entered  (Rules 
2  and  3,  C.  B.),  that  the  practice  and  procedure  is  to  cor- 
respond with  that  of  the  High  Court. 

In  the  Rules  of  1892,  as  framed  by  the  Judges,  there 
are  references  to  Coote's  Probate  Practice  as  well  as  to 
Rules  of  the  Supreme  Court  of  Judicature.  These  refer- 
ences have  been  retained  in  the  copy  of  Rules  and  Forms 
set  forth  in  the  Appendix  to  this  work,  and  that,  as  well 
as  other  works  of  recognized  authority,  has  been  fre- 
quently cited  in  this  volume. 

Leading  cases  on  Succession  Duty  and  on  Probate 
Duty  have  been  inserted,  though  necessarily  in  a  condensed 
form. 

The  guardianship  and  custody  of  infants,  and  the 
powers  and  jurisdiction  of  the  Surrogate  Courts  as  to  the 
same,  have  been  dealt  with  at  greater  length  in  this  vol- 
ume in  consequence  of  recent  most  important  decisions  of 
superior  and  appellate  Courts. 

The  subject  of  Auditing  and  Passing  Accounts  of 
Executors  and  Administrators  and  their  Compensation  or 
Allowance  has,  in  the  chapter  on  Inventories  and  Accounts 
— re-written  since  the  Law  Courts  Act  of  1895,  s.  30,  with 
reference  to  Rule  19 — been  much  more  fully  dealt  with 
than  in  the  first  edition,  as  the  growing  importance  of 
that   branch    of   the    practice   seemed    to    demand   every 
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reported  case  that  could  assist  the  practitioner  having,  it 
is  believed,  been  noted,  as  well  as  some  unreported  cases  in 
the  Surrogate  Court  of  the  County  of  York. 

In  consequence  of  sections  of  the  Surrogate  Courts 
Act,  R.  S.  O.  c.  50,  and  of  the  amending  Act  of  1890,  being- 
quoted  and  set  forth  in  the  text  under  the  several  head- 
ings to  which  the}7  belong,  those  Acts  have  not  been 
reprinted  in  the  Appendix,  the  author  having  endeavoured 
to  condense  as  much  as  possible  consistently  with  com- 
pleteness.    The  sections  are  fully  indexed. 

The  Surrogate  Court  Rules  of  1892  have  been  inserted  in 
extenso  in  the  Appendix,  and,  to  facilitate  reference,  side 
notes  have  been  added  to  the  original  rules. 

The  author  tenders  his  best  thanks  for  the  favourable 
reception  which  the  first  edition  of  this  work  met  with  at 
the  hands  of  the  legal  profession,  and  ventures  to  express 
the  hope  that  this  also  may  be  found  to  be  of  service. 

A.  H. 

Toronto,  Julv  1st,  1895. 
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S.  C.  A Surrogate  Courts  Act. 

S.  C.  K Surrogate  Court  Rules  of  Ontario,  1892. 

N.  C.  B Non-contentious  Business. 

C.  F.  B Common  Form  Business. 

C.  B Contentious  Business. 

R.  G.  I Rules  as  to  Guardianship  of  Infants. 

Jud.  Rules  Rules  of  Practice  of  the  Supreme  Court  of  Judicature, 

Ontario. 

E.  C.  P English  Court  of  Probate. 

D.  &  B Dodd  &  Brooks'  Law  and  Practice  of  the  English  Court 

of  Probate. 
C.  &  Tr Coote's  Common  Form  Practice  of  the  Probate  Division, 

England,  with  Contentious  Practice  of  the  Court  by 

Dr.  Tristram. 
Wins.  Exors.  . .  Williams   on   Executors   and    Administrators  (9th  Ed.) 

Lond.  1893,  except  where  8th  Ed.  cited. 
P.  D Probate,  Divorce  and  Admiralty  Division,  High  Court 

of  Justice,  England. 
1891, '92,  etc., P..  Probate  Division,  High  Court  of  Justice,  England. 

S.  C.  R Reports  Supreme  Court  of  Canada. 

A.  R "         Court  of  Appeal,  Ontario. 

O.  R "         High  Court  of  Justice,  Ontario. 

P.  R Practice  Reports,  High  Court  of  Justice,  Ontario. 

R,  S.  C Revised  Statutes  of  Canada,  1886. 

R.  S.  O "  "  Ontario,  1887. 
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Page  147 — add  to  foot  note,  "  On  the  death  of  a  person  intestate,  leaving 
no  issue,  the  children  of  a  pre-deceased  sister  or  brother 
are  not  entitled,  under  section  6  of  the  Devolution  of  Estates 
Act,  to  share  in  competition  with  a  surviving  father,  mother, 
brother  or  sister  of  the  intestate  :  Re  Colquhoun,  28  0.  R.  104 
(1895)." 

Page  148 — add,  "  See  further  provision  for  widows  of  intestates  in  the 
Intestate  Estates  Act,  1895,  post,  p.  714,  adopting  parts  of  the 
Imperial  Act  53  &  54  V.  c.  29." 

Page  15S — note  (a)  add,  "  See  also  chapter  on  Inventory  and  Account, 
post,"  p.  303d. 

Pages  265  and  483 — add,  "  No  jurisdiction  exists  in,  or  has  ever  been 
conferred  upon,  the  High  Court  of  Justice  to  revoke  the  grant 
by  a  Surrogate  Court  of  Letters  of  Administration  :  McPherson 
v.  Irvine,  15  C.  L.  T.  O.  C.  181,  1895." 

Page  301 — note  (b) — Just  allowances, — Costs  of  unsuccessful  litigation  : 
add,—  Ik  re  Williams,  15  C.  L.  T.  0.  N.  82,  1895. 

Page  484 — add  to  foot  note  (i),  "  The  procedure  now  commonly  adopted 
to  compel  filing  an  inventory  and  rendering  an  account  is  by 
summons  pr  Judge's  order  ;  vide  ante,  294.  See  also  S.  C.  R.  19, 
and  Law  Courts  Act,  1895,  s.  30." 

Page  500— note  (o)  add,  "  See  also  56  V.  c.  32,  s.  7;  and  Re  Daniel,  16 
P.  R.  304." 

Page  511— add  to  foot  note  (e),  "  Re  McLeod,  16  P.  R.  261." 

Page  513-add  note  to  S.  C.  A.  s.  33,  "  By  The  Laiv  Courts  Act,  1895." 
not  to  go  into  effect  quoad  "  until  such  day  nor  before  the  1st 
September,  1895,  as  the  Lieutenant-Governor  in  Council  may 
by  order  appoint,"  an  appeal  will  lie  to  a  Divisional  Court, 
instead  of  as  heretofore  provided  by  any  statute  or  rule  of 
Court,  .  ..."  from  Surrogate  Courts  or  a  Surrogate 
Judge  as  provided  in  The  Surrogate  Courts  Act." 
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Page  543 — Add  to  foot  note,  "  Re  MacLaren,  22  A.  R.  18." 

Page  504 — note  (a),  add,  "  See  also  Act  of  1895  as  to  Succession  Duty, 
post,  713." 

Page  570 — note  (d),  add,  "  The  Forms,  Executor's  Oath,  Administrator's 
Oath,  Bonds,  Grants  and  other  Forms  winch  contain  the  18 
months'  limit  prescribed  by  Rule  19  of  1892,  require  modifica- 
tion in  accordance  with  section  30 of  The  Law  Courts  Act,  1895. 
No  new  Form  has  been  made  by  the  Judges  in  accordance 
with  that  section,  but  the  modification  suggested  to  Registrars 
by  the  Inspector  of  Public  Offices,  as  he  was  good  enough  to 
inform  the  writer,  is  to  substitute  for  the  words  '  eighteen 
months  or  sooner,'  the  words  '  whenever  required  by  law.' 
In  cases  in  which  infants  are  concerned  the  present  forms  to 
be  retained." 

Page  576 — note,  add,  "  Percentage  of  Net  Income  of  Surrogate  Registrar 
payable  to  the  Provincial  Treasurer  "  :  — 

The  Act  of  the  Legislature  of  Ontario  to  amend  the  Act 
Respecting  the  Fees  of  certain  Public  Officers,  in  force 
January  1st,  1895,  57  V.  c.  9,  s.  1,  s.-s.  4  and  5,  provides  :— 

"  4.  Every  Local  Registrar  of  the  High  Court,  Clerk  of  the 
Crown,  Deputy  Clerk  of  the  Crown,  County  Court  Clerk,  and 
Surrogate  Registrar  shall  be  entitled  to  retain  to  his  own  use 
in  each  year  the  aggregate  net  income  from  all  the  offices  held 
by  him  up  to  $1,500." 

"  5.  Of  the  further  net  income  of  each  year  he  shall  pay  to 
the  Provincial  Treasurer  the  following  percentages  on  the  net 
income  over  $1,500,  viz. : — 

"(«)  On  the  excess  over  $1,500,  not  exceeding  $2,000,  ten 
per  cent,  thereof. 

"  (b)  On  the  excess  over  $2,000,  not  exceeding  $2,500,  twenty 
per  cent,  thereof. 

"  (c)  On  the  excess  over  $2,500,  not  exceeding  §3,000,  thirty 
per  cent,  thereof. 

"  (d)  On  the  excess  over  $3,000,  fifty  per  cent,  thereof." 

By  55  V.  c.  17,  sec.  10,  Surrogate  Registrars,  inter  alia,  are 
required  : — 

On  the  15th  day  of  January  in  each  year  to  "  transmit  to 
the  Provincial  Treasurer  a  return  under  oath  of  all  fees  and 
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emoluments,  including  salary,  if  any,  whether  received  in  cash 
or  not,  and  also  the  disbursements  incident  to  the  business  of 
his  office  or  offices,  up  to  and  including  the  31st  day  of  Decem- 
ber of  the  previous  year ;  and  shall  with  such  return  transmit 
to  the  said  Provincial  Treasurer  such  proportion  of  the  fees 
and  emoluments  received  by  him  during  the  preceding  year  as 
he  is  required  under  this  Act  to  pay  to  the  said  Treasurer." 

Page  590 — note  (/),  add,  "and   the  Law  Courts  Act,  1895,  s.  30;   and 
chapter  on  Inventory  and  Account,  ante,  294." 

Pages  594,  595,  596,  597— foot  notes,  same. 

Page  718 — line  5,  insert  page  "  654." 


Page    10 — line  16,  for  "  provides  "  read  "  provide." 

Page    39 — note   (c),   for  "Powles  v.  Oakley  "  read   "  Powles  &  Oakley." 
Same  correction  on  pp.  43  and  76. 

Page  298— 3rd  line,  for  "40"  read  "  110,  sec.  36." 

Page  303 — foot  notes,  read  from  (/')  to  (o),  instead  of  from  (e)  to  (»)• 

Page  381 — 3rd  line,  for  "  the"  read  "  and." 

Page  515 — note  (g),  for  "  Beam  "  read  "  Beamish.'" 

Page  520— line  17,  insert  the  word  "not"  between  the  words  "  and"  and 
"  out." 

Page  568 — Rule  6,  line  6,  for  "  of  an  "  read  "  and  an." 
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CHAPTER  I. 

CONSTITUTION  OF  THE  SURROGATE  COURTS. 

By  the  Surrogate  Courts  Act  of  Ontario,  R.  S.  O.  1887, 
c.  50,  which  embraces  the  main  provisions  of  22  V.  c.  93, 
U.  C,  which  introduced  verbatim  important  sections  of  the 
English  Court  of  Probate  Act,  1857,  it  is  provided  : — 

"In  and  for  every  county  in  Ontario  there  shall  be  a  Surrogate 
Court  of    Record  to  be  called  'The  Surrogate  Court'  ofg,^atc°h 
each  respective  county,  over  which  Court  one  Judge  shall  bounty. 
preside  ;   and  there   shall   also    be  a  Registrar,  and   such 
officers  as  may  be  necessary  for  the  exercise  of  the  juris- 
diction to  the  said  Courts  belonging. — sec.  3." 

In  addition  to  a  Surrogate  Court  for  each  county,  provision  has  been 
made  for  the  establishment  of  Surrogate  Courts  in,  and  the  application 
of  The  Surrogate  Courts  Act  to,  certain  districts  of  the  Province  not  yet 
organized  into  counties,  e.  gr.,  the  Surrogate  Courts  of  the  Judicial 
Districts  of  Algoma  and  Thunder  Bay  :  see  The  Unorganized  Territory 
Act,  R.  S.  O.  c.  91,  ss.  54,  55,  69,  70  ;  "  The  Surrogate  Court  of  Muskoka 
and  Parry  Sound,"  51  V.  c.  13,  ss.  3,  17 ;  and  Manitoulin,  51  V. 
c.  14,  s.  16. 

"  Each  of  the  Surrogate  Courts  shall  be  provided  with  Courts  to 
a  suitable   seal   to   be   approved    of   by   the   Lieutenant-  and^xTm- ; 
Governor  ;  and  the  Judges  of  the  said  Courts  may  respec-  S co^eT 
tively  cause  the  same  from  time  to  time,  with  the  approval  und"er  the 
of    the   Lieutenant-Governor,   to    be   broken,   altered   or  received  in 
renewed  ;  and  all  probates,  letters  of  administration,  grants, evidence- 

H.B.C. — 1 
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orders,  letters  of  guardianship  and  other  instruments  and 
exemplifications,  and  copies  thereof  respectively,  purport- 
ing to  be  sealed  with  the  seal  of  any  Surrogate  Court, 
shall,  in  all  Courts  and  in  all  parts  of  Ontario,  be  received 
in  evidence  without  further  proof  thereof. — sec.  4. 

Sihtingh  id        "  ^^e  Surrogate  Court  of  every  county  shall  hold  its 
sittings  in  the  county  town  of  the  county. — sec.  5. 

Judges  of         "  The  Senior  Judge  of  the  County  Court  in  every  county 

Courts  to    shall  be  ex  officio  Judge  of  the  Surrogate  Court  for  the 

Judges  of  °  county ;   and  in  case  of   the  illness  or  absence  or  at  the 

Courts^6  reclues^  °f  a  Judge  of  a  Surrogate  Court,  or  in  case  the 

office  of  Senior  Judge  is  vacant,  the  Junior  or  acting  Judge 

or  the  Deputy  Judge  (if  any)  of  the  County  Court,  shall 

have  all  the  powers  and   privileges   and  perform  all  the 

duties  of  the  Judge  of  the  Surrogate  Court. — sec.  6. 

Oath  of  "  Every  Judge  of  a  Surrogate   Court  appointed  after 

this  Act  comes  in  force  shall,  before  executing  the  duties  of 
his  office,  take  the  following  oath  before  some  one  author- 
ized by  law  to  administer  the  same : 

•I,  ,  do  solemnly  and  sincerely  promise  and  swear  that  I 

will  duly  and  faithfully,  and  according  to  the  best  of  my  skill  and  power> 
execute  the  office  of  Judge  of  the  Surrogate  Court  of  the  County  (or 
United  Counties,  as  the  case  may  be)  of  :  So  help  me  God. 

— sec.  7. 

Powers  of  It  is  provided  by  The  Local  Courts  Act  that  "  Where 
Judge.  any  power  or  authority  is,  by  this  Act  or  by  any  statute 
now  in  force  or  which  may  hereafter  be  passed,  conferred 
upon  or  is  otherwise  exercisable  by  the  Senior  Judge  of 
a  County  Court,  whether  with  reference  to  the  holding  of 
any  of  the  Courts  of  the  County  which  the  said  Judge  may 
hold,  or  to  the  business  of  any  of  the  said  Courts,  or  to  any 
other  matter  or  thing  over  which  the  said  Judge  has  juris- 
diction, either  by  virtue  of  any  statute  or  otherwise  how- 
soever, the  like  power  and  authority  shall  be  possessed  by, 
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and  may  be  executed  by  the  Junior  Judge,  subject,  how- 
ever, to  the  general  regulation  and  supervision  of  the 
Senior  Judge  "  (a). 

"  There  shall  be  a  clerk,  to   be   called   the  Surrogate  Surrogate 
Clerk  who  shall  perform  the  duties  required  of  the  Surro-  Clerk  to  be 
gate  Clerk  by  this  Act,  as  well  as  the  duties  that,  by  the  !?&°sinted 
Rules  and   Orders  heretofore  in  force  relating  to  Surro- duties- 
gate  Courts,  or  to  be  hereafter  made  under  this  Act,  are 
required  of  such  Surrogate  Clerk  and  also  such  other  duties 
as  may  be  required  of  him  by  the  High  Court ;  and  the 
Surrogate  Clerk  shall  be  deemed  an  officer  of  the  High 
Court,  and  the  Lieutenant-Governor   shall   from  time  to 
time  appoint  and  at  his   pleasure    remove  such  Clerk. — 
sec.  8. 

"  On     the     death,    resignation     or     removal    of     the  Who  to  be 
Registrar  of  a  Surrogate  Court,  the  Clerk  of  the  County    egls  rar' 
Court  shall  be  ex  officio  Registrar  of  the  Surrogate  Court ; 
but  this  provision  shall  not  apply  to  the  Registrar  of  the 
Surrogate  Court  of  the  County  of  York,  or  to  the  Clerk  of 
the  County  Court  of  the  said  county. — s.  9  (1). 

"  The  Lieutenant-Governor  shall  appoint  a  Registrar 
of  the  Surrogate  Court  of  the  County  of  York,  to  hold 
office  during  pleasure,  and  upon  the  death,  resignation  or 
removal  of  such  Registrar,  shall  supply  the  vacancy. — 
s.  9  (2). 

"In  case  the  Registrar    of   a   Surrogate   Court    dies, When 
resigns  or  is  removed  from  office,  if  the  salary,  fees  and  County 

(a)  E.  S.  0.  1887,  c.  46,  s.  12.  The  judge  of  a  Surrogate  Court  was  on 
grounds  of  public  policy  held  to  be  exempt  from  imprisonment  for  debt. 
Per  Robinson,  C.J.,  in  Michie  v.  Allan,  7  Q.  B.  482.  (This  decision  was 
before  the  Statute  abolishing  imprisonment  for  debt.) 

A  Surrogate  Judge  prepared  gratuitously  the  petition,  bond  and 
affidavits  upon  an  application  by  a  widow  in  poor  circumstances  for  ad- 
ministration.— Held  that  he  was  not  liable  to  the  penalty  of  C.  S.  U. 
c.  15,  s.  5,  as  amended  by  29  Vic.  c.  30 ;  the  mischief  against  which  that 
-enactment  is  directed  being  the  doing  of  the  acts  prohibited  for  profit. 
(Allen,  qui  tarn,  v.  Jarvis,  32  Q.  B.  56.) 
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Court  not  allowances  of  the  Clerk  of  the  County  Court  and  Deputy 

to  b©  €X 

officio  Re-  Clerk  of  the  Crown,  or  the  Clerk  of  the  County  Court  and 

the'&urro-  Local  Registi-ar  of  the  High  Court,  for  the  year  terminat- 

gate Court.  -ng  on  ^e  32st  day  of  December  next  preceding  the  death, 

removal  or  resignation  of  such  Registrar  of  the  Surrogate 

Court  amount  to  the  sum  of  81,600,  the  Clerk  of  the  County 

Court  shall  not  be  ex  officio  Registrar  of   the  Surrogate 

Court.— s.  10  (1). 

Oath  of  "  The  recital  or   statement   in   a   commission    of   the 

Rf"£fistr&r 

Lieutenant-Governor  appointing  a  person  to  fill  the  office 
of  Registrar  of  the  Surrogate  Court  of  any  county  shall  be 
conclusive  evidence  that  such  registrarship  comes  within 
the  provisions  of  this  section. — s.  10  (2). 

Every  Registrar  of  a  Surrogate  Court  appointed  after 
this  Act  takes  effect,  shall  before  he  shall  be  entitled  or 
qualified  to  act  as  Registrar  under  this  Act,  take  the  follow- 
ing oath  before  the  Judge  of  the  Court,  or  some  other 
person  authorized  by  law  to  administer  the  same  : 

'I,  ,  do  solemnly  and  sincerely  promise  and  swear  that  I 

will  diligently  and  faithfully  execute  the  office  of  Registrar  of  the  Surro- 
gate Court  of  the  County  (or  United  Counties,  as  the  case  may  be),  of 
,  and  that  I  will  not  knowingly  permit  or  suffer  any 
alteration,  obliteration  or  destruction  to  be  made  or  done  by  myself  or 
others,  on  any  wills  or  testamentary  papers,  or  other  documents  or  papers 
committed  to  my  charge  :  So  help  me  God.' 

— S.  11. 

Registrar's  "  The  Registrar  of  every  Surrogate  Court  shall  hold 
his  office  in  the  Court  House  of  the  county,  and  a  room 
therein  shall  be  provided  for  that  purpose,  and  in  the  event 
of  there  being  no  room  in  the  Court  House,  every 
such  Registrar  shall,  until  such  room  is  provided,  hold  his 
office  at  such  place  as  the  Judge  of  the  Court  directs." — 
s.  12  (1),  part. 

The  22nd  section  of  the  Act  as  amended  by  53  V.  c.  17,. 
s.  4,  provides  as  follows  : — 
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"  In   order   that    certain    stated    times   may  be   fixed  Terms  pre- 

.  scribed. 

for  hearing  and  determining  matters  and  causes  in  conten- 
tious cases  and  business  of  a  contentious  nature  in  the 
Surrogate  Courts,  there  shall  be  four  Terms  or  times  of 
sitting  in  each  year  for  the  purposes  aforesaid,  which 
(except  in  the  County  of  York)  shall  severally  commence 
on  the  second  Monday  in  the  month  of  January,  and  the 
first  Monday  in  the  months  of  April,  July  and  October,  and 
end  on  the  Saturday  of  the  same  week. 

"  The  Terms  of   the  Surrogate  Court  of  the  County  in  the 
of  York  shall  commence  on  the  second  Monday  in  January,  York.y° 
June  and  October,  and  the  first  Monday  in  April  in  each 
year,  and  shall  end  on  the  Saturday  of  the  same  week. 

"  The  Judges  of  the  several  Courts  may  appoint  one  Giving 
or  more  days  for  the  giving  of  judgment  in  the  same  way3U  gmen  ' 
as  is  provided  by  law  in  respect  to  County  Courts." — e.  22 
(1)  (2)  (3),  as  amended  by  53  V.  c.  17,  s.  4. 

The  Judges  of  the  Surrogate  Courts  have  power  to  sit 
and  act  at  any  time  for  the  transaction  of  any  part  of  the 
business  of  such  Courts,  or  for  the  discharge  of  any  duty 
which  by  any  statute  or  otherwise  was  formerly  required 
to  be  discharged  out  of  or  during  term.  See  the  General 
Order  which  precedes  Rule  1,  Surrogate  Court  Rules, 
1892  ;  ref.  1255,  Con.  Rules  of  Practice. 

Where  the  Surrogate  Judge  is  the  person  or  one  of  the 
persons  entitled  to  apply  for  Probate  of  a  Will  or  for  Letters 
of  Administration  the  application  maybe  made  to  the  Surro- 
gate Court  for  the  adjoining  County,  according  to  a  recent 
enactment  which  provides  that : — 

"  When  the  person  or  one  of  the  persons  entitled  to 
apply  for  probate  of  will  or  for  letters  of  administration  is 
Judge  of  the  Surrogate  Court  having  jurisdiction  in  the 
matter,  and  he  does  not  renounce,  application  by  him  for 
such  probate  or  letters,  or  any  subsequent  application  in 
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the  matter  of  the  estate  by  him  or  any  other  person  may 
be  made  to  the  Judge  of  the  Surrogate  Court  for  any 
adjoining  county  who  shall  have  the  same  authority  in  and 
about  any  such  application  and  generally  in  all  matters 
connected  with  the  estate,  as  if  he  were  the  Judge  of  the 
Surrogate  Court  having  jurisdiction,  and  shall  be  entitled 
to  the  same  fees,  (to  be  paid  by  stamps  in  case  he  has  com- 
muted), as  he  would  have  been  entitled  to  if  the  application 
had  been  made  or  proceedings  taken  in  the  Surrogate 
Court  of  which  he  is  Judge.  All  proceedings  shall  be 
carried  on  in  the  Surrogate  Court  having  jurisdiction  "  (b). 

Each  Surrogate  Court  is  a  Court  of  Record,  (s.  3)  having 
a  seal  (s.  4) ;  and  barristers  and  solicitors  practice  therein 
as  in  other  Courts  of  Record  in  Ontario,  (c) 

The  authority  to  make  rules  of  Court  and  prescribe 
forms  is  provided  for  as  follows  : — 

"  The  Board  of  County  Judges  appointed  under 
Costs.  section  297  of  The  Division  Courts'  Act,  or  the  majority  of 
them,  may  frame  a  tariff  of  fees  and  costs  to  be  allowed 
in  respect  of  proceedings  in  the  Surrogate  Courts  to  witnes- 
ses and  to  solicitors  and  counsel  practising  therein,  and 
may  from  time  to  time  alter  and  amend  the  same,  and  may 
frame  separate  tariffs  for  contentious  and  non-contentious 
business. 

"  The  Board  or  any  three  of  them  shall  certify  to 
the  Judges  authorized  to  make  rules  under  section  105  or 
section  108  of  The  Judicature  Act,  any  tariff  so  framed,  or 
any  alteration  thereof,  and  any  Judges  authorized  to  make 
rules  under  the  said  Act  may  approve,  disallow  or  amend 
any  such  tariff  or  alterations. 

"  Any  tariff  or  alteration  so  approved  of,  or  amended 
and  approved,  shall  have  the  same  force  and  effect  as  if  it 

(b)  53  V.  c.  17,  s.  21  (Ont). 

(c)  See  R.  S.  O.  c.  147,  s.  1  et  seq.  and  S.  C.  R.  71. 
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had  been  enacted  by  the  Legislature  of  this  Province." — 
s.  76  (1)  (2)  (3). 

"The  Judges  of  the  Supreme  Court  of  Judicature  Surrogate 
and  of  the  High  Court  respectively  shall  have  the  same  Rules, 
authority  to  make  rules  of  Court  with  respect  to  the 
Surrogate  Courts  as,  by  section  105  of  The  Judicature  Act, 
they  have  with  respect  to  the  High  Court ;  and  the  Judges 
authorized  as  mentioned  in  section  108  shall  with  respect 
to  the  Surrogate  Courts  have  the  like  authority. 

"  The  general  rules  and  orders  made  by  the  Judges 
appointed  in  pursuance  of  section  14  of  The  Surrogate 
Courts  Act,  1858,  are  hereby  continued  until  altered  under 
the  authority  of  this  section." — s.  78  (1)  (2). 

By  53  V.  c.  17,  s.  19,  "  the  Judges  of  the  Supreme  Court 
of  Judicature  and  of  the  High  Court  respectively  shall  be 
deemed  to  have  under  section  78  of  The  Surrogate  Courts 
J.  c£,  authority  to  make  Rules  of  Court  as  therein  mentioned, 
and  to  prescribe  Forms  for  carrying  into  effect  the  intention 
of  the  said  Surrogate  Courts  Act,  The  Devolution  of  Estates 
Act,  and  of  this  Act,  {i.e.,  53  V.  c.  17),  so  far  as  the  said 
Acts  may  affect  proceedings  in  the  Surrogate  Courts." 
And  by  section  20,  "  Wherever  the  provisions  of  The 
Surrogate  Courts  Act  shall  be  found  to  contradict  or  be 
inconsistent  with  the  provisions  of  The  Devolution  of 
Estates  Act,  the  said  Surrogate  Courts  Act  is  to  be  consid- 
ered and  taken  as  amended  so  as  to  conform  in  all  respects 
with  the  true  intent  and  meaning  of  The  Devolution  of 
Estates  Act." 

Rules  having  been  framed  by  the  Board  of  County  Court  |^s  Ct-, 
Judges,  the  Judges  of  the  Supreme  Court  of  Judicature  for  1892. 
Ontario,  on  February  6th,  1892,  made  the  following  Rule  or 
Order,  namely : — 

"1270.  It  is  ordered  that  the  Rules, Forms, Tariffs  of  Fees, 
"  and  Costs  framed  by  the  Board  of  County  Judges  under 
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Surr.  Ct,  «  Section  76  of  The  Surrogate  Courts  Act,  and  certified  and 
1892.  "  submitted  by  them  to  the  Judges  of  the  Supreme  Court 
"  authorized  to  make  Rules  under  Section  78  of  the  said 
"  Surrogate  Courts  Act,  and  Section  19,  Chapter  17  of  53 
"  Vict.,  as  altered  and  amended,  be  approved  and  adopted 
"  The  said  Rules  and  Tariffs,  as  so  altered,  amended  and 
"  approved  are  the  following,  viz. ; 

"  1.  Rules  and  Forms  as  to  non-contentious  business  in 
"  the  said  Courts. 

'•  2.  Rules  and  Forms  as  to  contentious  business  in  the 
"  said  Courts. 

"  3.  Rules  and  Forms  as  to  Guardians  and  Infants. 

"  4.  A  Tariff  of  Fees  to  be  taken  by  Registrars  of  Surro- 
"  gate  Courts  for  duties  and  services  in  respect  of 
"  non -contentious  business  in  the  said  Courts. 

"  5.  A  Tariff  of  Fees  to  be  taken  by  Registrars  of  the 
"  Surrogate  Courts  for  duties  and  services  in 
"  respect  of  contentious  proceedings  in  the  said 
"  Courts. 

"  6.  A  Tariff  of  Fees  and  Costs  to  be  allowed  in  respect 
"  of  non-contentious  proceedings  in  the  Surrogate 
"  Courts  to  Solicitors  and  Counsel  practising  there- 
in. 

"  7.  A  Tariff  of  Fees  and  Costs  to  be  allowed  in  respect 
"  of  contentious  proceedings  in  Surrogate  Courts 
"  to  Solicitors  and  Counsel  practising  therein." 

The  Surrogate  Court  Rules  referred  to  in  the  foregoing 
Supreme  Court  Rule  took  effect  on  and  after  April  1st,  1892; 
(See  Introductory  rule  of  the  Surrogate  Court  Rules).  And 
the  former  Surrogate  Court  Rules,  as  and  in  the  manner 
provided  in  such  Introductory  Rule,  were  rescinded,  as 
follows,  viz.: — 

"All  rules  and  orders  heretofore  passed  and  not  in- 
cluded in  these  rules  are  rescinded,  and  these  rules  shall 
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take  effect  on  and  after  the  first  day  of  April,  1892.  All 
practice  inconsistent  therewith  is  superseded.  As  to 
matters  not  provided  for  in  these  rules,  the  practice  is,  as 
far  as  may  be,  to  be  regulated  by  analogy  thereto.  (See 
Rule  3,  Con.  Rules  of  Practice.)  In  any  matter  not  so 
provided  for  in  which  the  practice  cannot  be  regulated  by 
such  analogy  such  practice  shall  be  regulated  by  analogy 
to  the  Consolidated  Rules  of  Practice  of  the  Supreme  Court 
of  Judicature  for  Ontario." 

And  Rule  3  of  the  last-named  Rules  provides  ; — 

"  As  to  all  matters  not  provided  for  in  these  rules,  the 
practice  is,  as  far  as  may  be,  to  be  regulated  by  analogy 
thereto." 

The  rules  of  practice  and  procedure  of  the  Supreme  Rules  have 
Court  of  Judicature  for  Ontario  have  the  force  and  effect  AcTofLeg- 
of  an  Act  of  the  Legislature  (d) ;  but  must  be  construed  in  islature. 
accordance  with  the  spirit  of  the  Act  (e). 

Rule  1270,  before  recited,  confined  entirely  to  Surrogate 
Court  matters,  is  such  a  rule,  viz.,  a  rule  of  the  Supreme 
Court  of  Judicature  of  Ontario. 

The  effect  of  Rules  made  under  section  105  of  the  Judi-  Statutory 

.  provisions 

cature  Act  referred  to  in  section  78,  above  recited,  or  the  modified. 
Surrogate  Courts  Act,  includes  the  modification  of  existing 
statutory  provisions  to  the  extent  in  sub-section  2  of  sec- 
tion 105  mentioned ;  and  that  effect,  reaching  to  the  new 
Surrogate  Court  Rules,  the  provision  of  section  34  of  the 
last-named  Act  would  seem  to  be  modified ; — a  provision 
by  which  the  practice  of  the  Surrogate  Courts  was,  to  the 
extent  therein  mentioned,  to  be  in  accordance  with  the 
practice  of  Her  Majesty's  Court  of  Probate  in  England,  as  E.  C.  P., 

.        nth  J3©c 

it  stood  5th  December,  1859.     So  far,  however,  as  section  1359. 

(d)  The  Jud.  Act,  Ont.,  s.  105;  and  51  Vict.  c.  2,  s  4;  see  also 
Schneider  v.  Batt,  8  Q.  B.  D.  701;  Gamett  v.  Bradley,  3  App.  Cas.  964. 

(e)  Scknieder  v.  Batt,  ante. 
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34  is  unrepealed,  that  practice  will  no  doubt  still  be  re- 
ferred to.  And  it  is  to  be  observed  that  the  practice  of  the 
Probate  Division  in  England  in  Contentious  Business  i& 
regulated  by  the  Judicature  Act,  1875,  and  by  the  Rules 
of  procedure  and  practice  established  thereunder ;  and 
where  no  other  provision  is  made  by  that  Act  or  by  the 
rules  made  under  it,  the  practice  there  is  regulated  by 
what  was  the  procedure  and  practice  of  the  Court  of 
Probate  (/).  And  by  sec.  18  of  that  Act  the  rules  of  the 
Court  of  Probate  remain  in  force  except  where  expressly 
varied  by  Rules  of  the  Supreme  Court.  As  to  the  non- 
contentious  business  of  the  Probate  Division  it  has  been 
held  that  the  Judicature  Acts  have  no  effect  whatever 
upon  it  (g). 
Jurisdic-  Sections  16  to  18  of  the  Surrogate  Court  Act, as  amended 

powers  of  by  53  Vict.  c.  17,  provides  for  the  jurisdiction  and  powers 
Courts?  e  °f  Surrogate  Courts,  as  follows  : — 

Testamen-         "  All  jurisdiction  and  authority,  voluntary  and  conten- 
diction^o  tious,  in  relation  to  matters  and  causes  testamentary,  and 
bH  uxeScls'  in  relation  to  the  granting  or  revoking  probate  of  wills 
roga'te        and  letters  of  administration  of  the  effects  of  deceased 
persons  having  estate  or  effects  in  Ontario,  and  all  matters 
arising  out  of  or  connected  with  the  grant  or  revocation  of 
probate  or  administration,  shall  continue  to  be  exercised 
in  the   name   of   Her  Majesty,  in  the  several  Surrogate 
Courts ;  but  this  provision  shall  not  be  construed  as  de- 
priving the  High  Court  of  jurisdiction  in  such  matters." — 
s.  16. 
Powers  "The  Surrogate  Courts  shall  have  full  power,  jurisdic- 

and  juris-       >  °  r  >  w 

diction  of  diction  and  authority  : 

Surrogate 

Courts.  "  To  issue  process  and  hold  cognizance  of  all  matters 

relative  to  the  granting  of  probates,  and  committing  letters 

(/)  Coote  &Tr.  11th  Ed.  365. 

(q)  Tomlinaon,  6  P.  D.  209  ;  50  L.  J.  P.  D.  &  A.  74,  and  see  Cart- 
xcright,  1  P.  D.  -i'22. 
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of  administration,  and  to  grant  probate  of  wills  and  com- 
mit letters  of  administration  of  the  property  [the  word 
'  property '  being  substituted  for  the  word  '  goods '  by  53 
V.  c.  17,  s.  1]  of  persons  dying  intestate,  having  property 
[the  word  '  property '  being  substituted  for  the  words 
'estate,  goods,  rights  or  credits'  by  53  V.  c.  17,  s.  1]  in 
Ontario,  and  to  revoke  such  probate  of  wills  and  letters  of 
administration ; 

"  To  hear  and  determine  all  questions,  causes  and  suits 
in  relation  to  the  matters  aforesaid,  and  to  all  matters  and 
causes  testamentary ;  and 

"  Subject  to  the  provisions  herein  contained,  the  Courts 
shall  also  have  the  same  powers  and  the  grants  and  orders 
of  the  said  Courts  shall  have  the  same  effect  throughout 
all  Ontario,  and  in  relation  to  the  personal  estate  of  deceased 
persons,  as  the  former  Court  of  Probate  for  Upper  Canada 
and  its  grants  and  orders  respectively  had  in  relation  to 
those  matters  and  to  causes  testamentary  within  its  juris- 
diction, and  to  those  effects  of  deceased  persons  dying 
possessed  of  goods  and  chattels  over  $20  in  value  in  two  or 
more  counties  in  Upper  Canada ;  and  all  duties  which  by 
statute  or  otherwise  were  imposed  on  or  exercised  by  the 
said  Court  of  Probate  or  the  Judge  thereof  in  respect  of 
probates,  administrations  and  matters  and  causes  testa- 
mentary, and  the  appointment  of  guardians  and  otherwise* 
shall  be  performed  by  the  said  several  Surrogate  Courts 
and  the  Judges  thereof,  within  their  respective  jurisdic- 
tions ;  but  no  actions  for  legacies  or  for  the  distribution  of 
residues  shall  be  entertained  by  any  of  the  said  Surrogate 
Courts."— s.  17,  s-ss.  1,  2,  3. 

According  to  the  law  and  practice  of  the  Ecclesiastical  Courts,  if  a 
testator  left  bona  notabilia  or  chattels  to  the  value  of  a  hundred  shillings 
in  two  distinct  dioceses  or  jurisdictions  within  the  same  province, 
either  Canterbury  or  York,  the  will  must  have  been  proved  in  the 
Prerogative    Court    of    that    Province    (Alnutt,     2nd    Ed.    97).       The 
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Court  of  Probate  for  Upper  Canada,  under  the  Act  creating  it,  possessed 
a  power  similar  to  that  of  one  of  the  Prerogative  Courts,  with  a 
similar  limitation,  viz.,  £5.  And  as  upon  the  abolition  of  the  Ecclesi- 
astical Courts  in  England  by  the  Court  of  Probate  Act,  1857,  whose 
grants  were  by  that  Act  to  have  effect  throughout  all  England,  whether 
issued  at  the  principal  or  any  District  Registry,  so  by  the  Surrogate 
Courts  Act,  U.  C.  1858,  by  which  the  Court  of  Probate  was  abolished, 
effect  was  given  to  the  Surrogate  Court  grants  throughout  the  Province. 
In  transferring  the  jurisdiction  of  the  former  Court  of  Probate  to  the 
several  Surrogate  Courts  reference  to  the  circumstances  under  which 
its  jurisdiction  attached  as  against  that  of  the  Surrogate  Courts  as  pre- 
viously constituted,  is  retained  in  section  17,  s-s.  3  of  the  Act. 

particular  "  "^ne  grant  of  probate  or  letter  of  administration  shall 
Courts  the  belong  to  the  Surrogate  Court  for  the  county  in  which  the 
probate  or  testator  or  intestate  had  at  the  time  of  his  death  his  fixed 

adminis-         ■,  pit 

tration       place  ot  abode. 

shall  be- 
long:. Fixed  place  of  abode. — In  the  use  of  this  phrase,  our  statute  appears 
to  follow  s.  46  of  the  Imperial  Statute,  by  which,  as  between  different 
district  registries,  the  right  of  a  district  registrar  of  the  Court  of  Probate 
to  grant  probate  or  administration  is  made  to  depend  upon  the  fact  that 
the  testator  or  intestate  had,  at  the  time  of  his  death,  a  fixed  place  of 
abode  within  the  district  in  which  the  application  is  made.  If  deceased 
had  a  fixed  place  of  abode  out  of  England,  application  for  a  grant  there 
must  be  made  to  the  principal  Registry. 

The  phrase  quoted  is  comprehended  in  the  legal  definition  of  the 
word  domicile,  as  given  by  acknowledged  high  authority.  (For  such 
definition  vide  post,  "  Wills  proved  and  Grants  made  according  to 
Foreign  Law.")  So  that,  if,  in  any  case,  it  be  proved  that  theMeceased 
had  "  his  "  fixed  place  of  abode  "  in  any  County  in  Ontario,  the  question 
of  domicile  is  disposed  of,  so  far  as  proceedings  under  this  act  are  con- 
cerned. Where,  however,  it  is  shown  he  resided  out  of  Ontario  (the  case 
mentioned  in  the  following  sub-section),  questions  may  arise  depending 
upon  the  law  of  domicile.  (See  further  as  to  Grants  made  according  to 
Foreign  Law,  post). 

"  If  the  testator  or  intestate  had  no  fixed  place  of  abode 
in  or  resided  out  of  Ontario  at  the  time  of  his  death,  the 
grant  may  be  made  by  the  Surrogate  Court  for  any  county 
in  which  the  testator  or  intestate  had  property  [the  word 
<  property '  being  substituted  for  the  words  *  personal  or 
real  estate '  by  53  V.  c.  17,  s.  2]  at  the  time  of  his  death. 
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"  In  other  cases  the  grant  of  probate  or  letters  of 
administration  shall  belong  to  the  Surrogate  Court  of  any 
county. 

"  Probate  or  letters  of  administration  by  whatever  Court  Effect  of 
granted  shall,  unless  revoked,  have  effect  over  the  property  andadmin- 
[the  word  '  property '  being  substituted  for  the  words 
'  personal  estate  '  by  53  V.  c.  17,  s.  3]  of  the  deceased  in  all 
parts  of  Ontario."— s.  18  (1)  (2)  (3)  (4).  ["Subject  to 
limitation  under  section  58  of  this  Act  or  otherwise." — 
53  V.  c.  17,  s.  3.] 

Actions  for  legacies  or  for  distribution  of  residues  can-  Restric- 

to  .  tion. 

not  be  entertained  by  the  Surrogate  Courts  of  Ontario  (h)  ■ 
and  courts  of  probate  are  not,  in  the  sense  that  courts  of 
equity  are,  courts  of  construction  (i).  But  these  Courts 
will  look  at  a  testamentary  paper,  and  for  the  purpose  of 
any  proceeding  or  action  within  their  jurisdiction,  place  a  Construc- 
construction  upon  it ;  e.  gr.,  to  see  whether  any  or  what  wills. 
part  should  be  omitted  from  the  probate  ( j),  or  to  ascertain, 
if  no  regular  appointment  of  executors  has  been  made, 
whether  any  person  named  therein  maybe  entitled  to  a  grant 
as  executor  according  to  the  tenor  (k) ;  and  as  to  universal 
or  residuary  legatees  being  entitled  to  grants  of  administra- 
tion cum  testamento  where  no  executor  is  appointed  or  the 
executors  renounce  (I) ;  as  well  as  upon  the  various  issues 
arising  in  contentious  business. 

The  Probate  Division,  Eng.,  will  now  decide,  not  only  Concur- 
on  the  validity  of  a  will  purporting  to  execute  a  power,  but  diction"8 
also  as  to  the  sufficiency  of  the  execution  of  the  power  (m). 

(h)  S.  C.  Act,  s.  17,  s-s.  3  ;  adopting  the  like  provision,  E.  C.  P.  Act, 
(1857)  s.  23. 

(i)  Wms.  Exors.,  9th  Ed.,  (1893)  243-4. 

(j)  Sarah  Sophia  Moore,  1892,  P.  378. 

(k)  Brown,  2  P.  &  D.  110. 

(I)  Leyland  White,  7  P.  D.  65  ;  Aston,  6  P.  D.  203. 

(m)  Tharp,  3  P.  Div.,  Eng.,  76. 
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The  Probate  Division,  by  the  Court  of  Probate  Act, 
1857,  sections  61-64,  has  concurrent  jurisdiction  with  the 
other  Divisions  of  the  High  Court  in  deciding  on  the 
validity  of  a  will  (n)  as  there  provided.     Under  sections 

16  and  51,  S.  C.  Act,  Ont.,  the  Surrogate  Courts  of  Ontario 
have  a  like  power  of  trying  the  validity  of  wills,  concurrent 
with  that  of  the  High  Court  of  Justice,  Ontario  (o). 

The  High  Court  of  Justice  has  power  to  appoint  an 
administrator  or  administrator  with  will  annexed  as  pro- 
vided in  Jud.  Rules  310,  311. 

The  Probate  Division,  Eng.,  which  is  a  Division  of  the 
High  Court  of  Justice,  has  by  virtue  of  the  Judicature  Acts 
a  further  concurrent  jurisdiction  {p). 

Subject  An  important  change  was  made  affecting1  the  subject 

matter  and  r  ......  „    0  r*  •      r^  • 

powers  of  matter  of  the  jurisdiction  of  Surrogate  Courts  m  Ontario 

tion.  "      by  53  Vict.  c.  17,  entitled  "An  Act  to  amend  The  Surrogate 

Courts  Act,"  assented  to  April  7th,  1890,  whereby  the  word 

«  property  "  was  substituted  for  the  word  "  goods,"  and  also 

for  the  words  "  estate,  goods  rights,  and  credits,"  in  section 

17  S.  C.  Act,  defining  the  power,  jurisdiction,  and  authority 
of  the  Surrogate  Courts ;  and  substituting  the  same  word 
"  property  "  throughout  the  Act  for  the  words  "  personal 
estate,"  or  other  words  designating  personal  estate  only. 
The  grants  of  a  Surrogate  Court  in  Ontario  now  commit 
the  administration  of  ""all  and  singular  the  property  "  of  a 
deceased  to  an  executor  or  administrator  (q) ;  and  include 

(n)  Coote  and  Tr.,  11th  Ed.,  357. 

(o)  Jud.  Act,  Ont.,  sec.  33.     See  Pe'rrin  v.  Perrin,  19  Gr.  261. 

(p)  Coote  and  Tr.,  11th  Ed.  357-8.  As  to  what,  if  any,  further  con- 
current jurisdiction  is  conferred  on  the  Surrogate  Courts  of  Ontario  by 
virtue  of  the  New  Rules  of  1892,  and  the  assimilation  of  the  practice  in 
certain  cases  to  that  of  the  High  Court,  qucere. 

(q)  See  Forms  21,  22  and  23  S.  C.  Rules,  1892. 
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the  real  as  well  as  the  personal  estate.  In  this  respect  they 
are  to  be  distinguished  from  the  grants  of  the  Probate 
Division,  England,  which  deal  with  personal  estate  only  (r)  ; 
and  also  from  the  grants  formerly  made  by  the  Surrogate 
Courts  of  Ontario  (s). 

"  Property  "—by  "The  Succession  Duty  Act,  1892," 
Ontario  (t),  includes  real  and  personal  property  of  every 
description,  and  every  estate  or  interest  therein  capable  of 
being  devised  or  bequeathed  by  will  or  of  passing  on  the 
death  of  the  owner  to  his  heirs  or  personal  representatives;" 
and  by  s.  5  of  the  same  Act  an  executor  or  administrator 
applying  for  letters  probate  or  administration  is  to  file  an 
inventory  of  all  such  property.  The  value  of  such  property, 
real  and  personal,  is  to  be  stated  in  the  petition  for  a 
grant ;  (u)  and  is  taken  into  account  in  fixing  the  amount 
of  the  penalty  of  the  bond  required  by  ss.  55,  64  and  65 
•S.  C.  Act,  in  cases  of  administration  or  administration  with 
the  will  annexed ;  and  under  The  Devolution  of  Estates 
Act,  R.  S.  0. 1887,  c.  108,  it  devolves  upon  the  legal  personal 
representative. 

The  Court  of  King's  Bench  prohibited  the  Ecclesiastical  Prohibi- 
Court  from  proving  a  will,  it  being  a  will  of  which  probate 
could  not  be  required  (v). 

The  Court  of  Queen's  Bench  had  always  been  in  theManda- 
constant  habit  in  cases  of  complete  intestacy  of  commanding  mub' 
by  mandamus  the  due  granting  of  letters  of  administra- 
te Coote,  11th  Ed.,  1891,  19,  793. 
(»)  See  Rules  of  1858,  Forms  19,  20,  21. 
(t)  55  Vict.  c.  6,  s.  2. 
(«)  S.  C.  R.  5. 

(v)  Lady  Chester's  Case,  1  Vent.  207  (1669) ;  Anon.,  Freem,  372.     See 
also  Shortt  on  Prohibition  and  Mandamus,  296,  464. 
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tion  (w) ;   and   in   cases  of   testacy,   of   commanding   the 
granting  of  letters  probate  (x). 

A  mandamus  was  granted  by  the  High  Court  to  a 
Surrogate  Court  of  Ontario,  that  a  will  should  be  admitted 
to  probate,  which  had  been  pronounced  valid  by  the  High 
Court,  but  which  upon  an  issue  tried  by  a  jury  in  the 
lower  court  had  been  found  invalid  (y). 

Provision  is  made  in  the  S.  C.  Act  for  reference  or 
removal  to  the  High  Court  of  cases  in  which  there  is  con- 
tention (z).  But  it  is  not  intended  that  the  business  of  the 
Surrogate  Courts  should  in  a  large  measure  be  transferred 
to  the  High  Court  (a). 

An  appeal  lies  from  the  order,  sentence,  or  judgment  of 
a  Surrogate  Court  to  the  Court  of  Appeal  (b). 

Estates  of  Where  the  whole  estate  and  effects,  real  and  personal, 
value.  °f  any  testator  or  intestate  do  not  exceed  in  value  the  sum 
Proceed-  °^  $400  [as  amended  by  53  V.  c.  17,  s.  17],  his  widow,  or  one 
ings  in       or  more  0f  his  children  or  next  of  kin,  or  his  executors,  or 

Surrogate 

Court  for  any  trustee  or  duly  authorized  solicitor  or  agent  of  such 
tration.  widow,  child,  next  of  kin  or  executors  may  apply  to  the 
Judge  of  the  Surrogate  Court  of  the  proper  County,  [the 
words  "  of  the  proper  county  "  being  substituted  for  the 
words  "  within  the  County  in  which  the  testator  or  intes- 
tate had  his  fixed  place  of  abode  at  the  time  of  his  death," 
by  53  V.  c.  17,  s.  17]  and  the  Registrar  of  the  said  Court 
shall  fill  up  the  usual  papers  required  by  the  Surrogate 

(w)  Tapping  on  Mandamus,  (Lond.  1848),  32;  Wms.  Exors,  8th  ed. 
441. 

(x)  Wms.  Exors,  8th  ed.  392, 

(y)  Dickson  v.  Monteith,  14  O.  K.  719. 

{z)  S.  C.  Act,  ss.  30-32. 

( a)  Meir  v.  Wilson,  13  P.  R.  33. 

(b)  S.  C.  Act,  c.  33,  subject  to  the  regulations  provided  by  rules  57- 
59  S.    C.  Rules  1892. 
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Court  to  lead  to  a  grant  of  probate  of  the  will  of  the 
testator,  or  Letters  of  Administration  of  the  estate  and 
effects  of  the  said  testator  or  intestate,  and  shall  swear  the 
applicant  and  attest  the  execution  of  the  administration 
bond,  according  to  the  practice  of  the  said  Court  and  shall 
then  transmit  a  notice  of  the  application  by  post  to  the 
Surrogate  Clerk  at  Toronto,  and  the  Registrar  on  obtaining 
the  approval  or  order  of  the  Judge  of  the  Surrogate  Court, 
shall  in  due  course  make  out  and  seal  the  probate  of  the 
will  of  the  testator,  or  letters  of  administration  of  the 
estate  and  effects  of  the  testator  or  intestate  to  be  delivered 
to  the  party  so  applying  for  the  same  without  the  payment 
of  any  fee  for  the  same,  save  as  is  provided  by  section  69 , 

°  *  *  J 'roof  of  re  - 

of  the  Act  (c).     But  the  Judge  of  a  Surrogate  Court  may  lationship. 
require  such  proof  as  he  may  think  sufficient  to  establish  judge  to 
the  identity  and  relationship  of  the  applicant ;  and  if  the  thaTthe^ 
Judge  has  reason  to  believe  that  the  whole  property  [the  v?lue  °f , 
word  "  property  "  being  substituted  for  the  words  "  estate  is  less  than 
and  effects"  by  53  V.  c.  17,  s.  18]  of  which  the  testator  or 
intestate  died  possessed  exceeds  in  value  the  sum  of  $400 
[as  amended  by  53  V.  c.  17,  s.  18],  he  shall  refuse  to  proceed 
with  the  application  under  the  last  preceding  section  until 
he  is  satisfied  as  to  the  real  value  thereof  (d).     And  such  fees  Scale  of 
as  the  Lieutenant-Governor  in  council  may  think  proper fees- 
are  to  be  payable  to  the  Judges  and  Registrars  of  the  Sur- 
rogate Courts,  on  proceedings  under  the  sections  referred 
to  (67  and  68),  but  the  total  amount  for  all  such  proceed- 
ings and  services  to  be  charged  to  applicants  is  not  in  any 
one  case  to  exceed  the  sum  of  $2  (e). 

(c)  R.  S.  O.  1887,  c.  50,  s.  67,  as  amended  by  s.  17  of  53  V.  c.  17,  and 
57  V.  c.  22. 

(d)  R.  S.  O.  1887,  c.  50,  s.  68,  as   amended  by  53  V.  c.  17,  and  57  V. 
c.  22. 

(e)  R.  S.  O.  1887,  c.  50,  s.  69. 

H.S.C. — 2 
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«naUeS°f  Where  the  whole  estate  of  the  testator  or  intestate 
value.  exceeds  in  value  the  sum  of  $400,  but  does  not  exceed  in 
value  the  sum  of  $1,000  the  fees  payable  to  the  Registrar 
and  to  the  Judge  on  proceedings  under  The  Surrogate 
Courts  Act  in  non -contentious  cases  shall  hereafter  be  one- 
half  of  the  fees  now  payable  in  the  case  of  any  estate  which 
does  not  exceed  in  value  the  sum  of  $1,000  (/). 

Registrar's        The  office  of  every  Registrar  of  a  Surrogate  Court  is 

a  deposi-    "  a  depository  for  all  wills  of  living  persons  given  to  the 

thewMs  of  Registrar  for  safe  keeping,  and  all  persons   may  deposit 

living  per-  their   wills   in  the   registry  upon   payment  of   such  fees 

and  under  such  regulations  as  may  from  time  to  time  be 

directed  by  Rules  or  Orders  in  that  behalf   heretofore  in 

force  or  hereafter   made  under   this   Act."  —  S.    C.    Act, 

s.  12  (1). 

(/)  57  V.  c.  22,  s.  2  (1894). 
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CHAPTER  II. 

PERSONAL  REPRESENTATION  OF  ESTATES. 

To  the  personal  estate  of  a  deceased  there  is,  by  the  Suoces- 
law  of  England,  no  succession  of  the  person  or  persons  who 
are  beneficially  entitled  to  it.  And  as,  under  that  law,  the 
right  of  succession,  whether  in  the  case  of  a  total  intestacy, 
or  of  a  person  dying  testate,  but  appointing  no  executor, 
or  the  executor  being  incapable  of  acting,  the  personal 
estate  was  vested  in  the  ordinary,  or  in  the  Judge  of  the 
Probate  Court,  who  delegated  each  succession  to  some 
person  or  persons  interested  in  such  estate  (a) ;  so,  in  a 
similar  manner,  the  right  of  succession  in  Ontario  to  the 
personal  estate,  the  word  "  property  "  being  substituted  for 
the  words  "  personal  estate,"  as  required  by  the  Act  entitled 
An  Act  to  Amend  The  Surrogate  Courts  Act(b),  of  a  deceased 
would  seem  (unless  section  4,  Devolution  of  Estates  Act,  is 
opposed  to  this  doctrine)  to  be  vested  in  the  several  Surro- 
gate Judges  until  such  succession  be  delegated  by  the  Judge 
to  some  other  person.  Accordingly,  by  the  form  of  the 
letters  of  administration,  such  delegation  is  in  any  Surro- 
gate Court  of  Ontario,  a  grant  passing  from  the  Surrogate 
Judge  to  the  person  to  whom  the  trust  is  committed ;  and 
the  bond  for  the  faithful  performance  of  the  trust  is  taken 
to  the  Judge. 

The  effect  of  The  Devolution  of  Estates  Act  (c),  which  Dev.  Est. 
applies  to  estates  of  persons  dying  after  July  1st,  1886,  is  to  fect ~ot  Re 
abolish  the  distinction  between  real  and  personal  property  Reddan- 

(a)  Coote,  11th  Ed.  19,  20. 

(b)  53  Vict.  c.  17  ;  and  see  In  Re  Nixon,  13  P.  R.  314  ;  9  C.  L.  T.  587. 

(c)  R.  S.  O.  c.  108. 
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for  the  purposes  of  administration  and  to  devolve  the  whole 
estate  upon  the  personal  representative  (d). 

And  wherever  the  provisions  of  the  Surrogate  Courts 
Act  shall  be  found  to  contradict  or  be  inconsistent  with 
the  provisions  of  the  Devolution  of  Estates  Act,  the  said 
Surrogate  Courts  Act  is  to  be  considered  and  taken 
as  amended  so  as  to  conform  in  all  respects  with  the 
true  intent  and  meaning  of  The  Devolution  of  Estates 
Act  (e). 

The  subject  matter  of  the  jurisdiction  in  common  form 
of  the  Surrogate  Courts  of  Ontario,  is  the  personal  property- 
left  in  Ontario,  or  in  transitu  to  this  country,  by  any 
person,  native  or  foreign,  at  the  time  of  his  or  her 
death  (/),  and  also  the  real  estate  in  Ontario,  of  any  such 
person  (g) ;  and  the  persons  and  estates  of  the  infant 
children  of  such  persons  as  provided  in  the  Act  respecting 
guardians  (h). 

A  mortgage  of  lands  held  by  deceased  is  property  in  the  county  where 
the  lands  lie,  so  as  to  give  the  Surrogate  of  that  county  jurisdiction  (Re 
Thorpe,  15  Gr.  80).  Upon  the  transmission  of  property  in  any  regis- 
tered ship  or  share  therein  by  the  will  or  intestacy  of  the  owner,  the 
declaration  of  ownership  required  for  purposes  of  registration  under  the 
Merchants'  Shipping  Act  is  to  be  accompanied  by  Probate  or  letters  of 
administration  (vide  sec.  59  of  that  Act).  And  it  is  probable  that  in 
analogy  to  the  English  law  (Imp.  Stat.  27  &  28  Vic.  c.  56,  s.  4,  as  to 
stamp  duties),  a  ship  or  a  share  in  a  ship  would  be  held  part  of  the 
personalty  in  the  county  in  which  is  her  port  of  registry,  notwithstand- 
ing at  the  time  of  the  death  of  the  owner  such  ship  may  be  at  sea,  or 
elsewhere  out  of  the  Province. 


(d)  Re  Reddan,  12  O.  R.  781  (1886) ;  and  see  Re  Mallandine,  10 
C.  L.  T.  O.  N.  226;  Martin  v.  McGee,  18  A.  R.  384;  Re  Wilson  and 
Incandescent  Electric  Light  Co. ,  20  O.  R.  397  ;  Re  McMillan,  McMillan  v. 
McM.  24  O.  R.  181 ;  R.  S.  O.  c.  108  ;  54  Vict.  c.  18  ;  and  56  Vict.  c.  20. 

(e)  53  Vict.  c.  17,  s.  20,  Ont. 

(/)  See  Evans  v.  Burrill,  4  Sw.  &  Tr.  186 ;  S.  C.  Act,  s.  17. 
(g)  S.  C.  Act,  s.  17  ;  R.  S.  O.  c.  108  ;  and  53  V.  c.  17. 
(ft)  R.  S.  O.  c.  137. 
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The  dead  bod}7  of  a  testator  is  not  property  in  the 
hands  of  his  executors,  although  they  are  entitled  to 
possession  of  it  for  the  purpose  of  burial  (i). 

Where  a  deceased  has  left  property,  of  which   he  was  Trust  pro- 
trustee  only,  a  representation  is  required,  so  far  as  regards 
his  legal  interest  therein  (j). 

Upon  the  death  of  a  bare  trustee  of  any  corporeal  or 
incorporeal  hereditaments  of  which  such  trustee  was  seized 
in  fee  simple,  such  hereditaments  shall  vest  in  the  legal 
personal  representative,  from  time  to  time,  of  such 
trustee  (k). 

Apart  from  the  administration  of  estates  under  the  Letters  of 
direction  of  the  High  Court  (I),  letters  of  administration  authority 
constitute  the  sole  authority  for  the  administration  of  pro-0  a  mor' 
perty  of  a  person  who  has  died  intestate  (m). 

The  right  or  interest  of  the  executor  is  derived  from 
the  will,  and  not  from  the  probate  (n).  But  letters  probate, 
or  letters  of  administration  with  the  will  annexed,  have 
been  held  to  be  the  indispensable  and  only  recognisable 
evidence  of  his  title  or  right  to  deal  with  the  personalty  (o). 
A  Court  of  Equity  refused  to  restrain  an  execution  on  a 
judgment  recovered  against  the  executor  before  probate  (jd). 

Probate  or  letters  of  administration,  by  whatever  Sur-  Letters 

J  Probate. 

rogate  Court  granted,  it  is  enacted  "  shall,  unless  revoked, 
have  effect  over  the  property  of  the  deceased  in  all  parts 

(i)  Williams  v.  TT.,  L.  R.  20  Oh.  D.  659,  664,  (1882). 

(j)  C.  &  Tr.  11th  Ed.  39, 158. 

(ft)  R.  S.  0.  c.  110,  s.  6. 

[I)  Jud.  Rules  965,  et  seq. 

(m)  Vide  post  •'  Administrations." 

(n)  Wms.  Exors.  9th  Ed.  243. 

(o)  Stump  v.  Bradley,  15  Gr.  30. 

(p)  Allan  v.  Dundas,  3  T.  R.  125  (forged  icill  case) ;  Smith  v.  Milles,  1 
T.  R.  475,  480  ;  Wms.  Exors.  9th  Ed.  242. 
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of  Ontario"  (q);  except  as  provided  in  section  58  of  the  Act 
in  the  case  of  a  grant  limited  to  personal  estate  to  the 
exclusion  of  real  estate. 

With  the  exceptions  hereafter  referred  to  actions  can 
neither  be  brought  nor  defended  on  behalf  the  estate  until 
a  legal  representative,  clothed  with  authority  by  a  Pro- 
bate (r)  or  Surrogate  Court,  has  been  appointed. 

It  has  been  decided  under  the  English  Judicature  Rules 
that  an  originating  summons  taken  out  by  a  creditor  against 
an  executor  before  letters  of  administration  have  been 
taken  out  is  entirely  bad  (s). 

A  purchaser  is  not  bound  to  pay  purchase  money  till 

probate,   because  until  the   evidence   of   title   exists   the 

executor  cannot  give  a  complete  indemnity  (t). 

Executors,        "  Where   any  person    has    entered   into  a  contract  in 

convey  in  writing  for  the  sale  and  conveyance  of  real  estate,  or  of  any 

ofUa&con°e  estate  or  interest  therein,  and  such  person  has  died  intes- 

salenfade  tate,  or  without  providing  by  will  for  the  conveyance  of 

by  deceas-  such  real  estate,  or  estate  or  interest  therein,  to  the  person 
ed.  .  . 

entitled  or  to  become  entitled  to  such  conveyance  under 

such  contract,  then,  wherever,  upon  the  supposition  of  the 
deceased  being  alive,  he  would  be  liable  to  execute  a  con- 
veyance, the  executor,  administrator,  or  administrator  with 
the  will  annexed  (as  the  case  may  be),  of  such  deceased 
person,  shall  make  and  give  to  the  person  entitled  to  the 
same  a  good  and  sufficient  conveyance  or  conveyances  of 
such  estates,  and  of  such  nature  as  the  said  deceased,  if 
living,  would  be  liable  to  give,  but  without  covenants, 
except  as  against  the  acts  of  the  grantor ;  and  such  con- 
veyances shall  be  as  valid  and  effectual  as  if  the  deceased 

(q)  S.  C.  Act  s.  18,  s-s.  4 

(r)  Wms.  Exors.  9th  Ed.  242,  342. 

(«)  BeLeask,  W.N.,  1891,  159. 

(t)  Wms.  on  Exors.  8th  Ed.  309  ;  9th  Ed.  251-2. 


OF   ESTATES.  23 

were  alive  at  the  time  of  the  making  thereof,  and  had  exe- 
cuted the  same,  but  shall  not  have  any  further  validity  "(u) 
And  where  there  are  several  executors,  administrators, 
or  administrators  with  the  will  annexed,  and  one  or  more 
of  them  die,  such  powers  and  the  other  powers  created  by 
the  Act  vest  in  the  survivor  or  survivors  (v). 

Probates    of   wills,    and   grants  of  administration    are  among   the  Registra- 
"  Instruments  "  referred   to   in  "  The  Registry   Act,   1893,"  of  Ontario,  tion  of 
56  Vic.  c.   21,   s.  2,  and  may  be  registered  (sec.  38)  on  production  of  ^obates> 
the  probate  or  letters,  or  an  exemplification  thereof,  under  the  seal  of 
any  Court  in  this  Province  or  in  Great  Britain  and  Ireland,  or  in  any 
British  Province,  Colony  or  Possession,  or  in  any  foreign  country  having 
jurisdiction  therein,  and  by  the  deposit  of  a  copy  of  such  probate,  letters 
of  administration,  or  exemplification,  with  an  affidavit  verifying  such 
copy  (sec.  70) ;  and  wills  or  probates  registered  within  twelve  months 
after  the  death,   shall  be  as  valid  against  subsequent  purchasers  and 
mortgagees,  as  if  registered  immediately  after  such  death ;  further  time 
being  allowed  in  case  of  impediment  referred  to  (sec.  86). 

In  actions,  letters  probate  and  letters  of  administration  with  the  Letters, 
will  annexed,  or  a  copy  stamped  with  the  seal  of  the  Surrogate  Court,  evidence, 
or  the  seal  of  the  Court  of  Chancery,  if  the  grant  was  by  the  former  Court 
of  Probate,  are  by  Pi.  S.  0. 1887,  c.  61,  sees.  38,  41,  made  prima-facie  evid- 
ence of  a  devise  or  testamentary  disposition ;  and  they  are  prima-facie 
evidence  of  the  validity  of  the  will,  and  of  testamentary  capacity  (Stewart 
v.  Lees,  24  Gr.  433,  and  see  De  Hart  v.  Be  Hart,  26  C.  P.  489).  Letters 
probate  are  evidence  of  the  testator's  death,  as  well  as  of  the  will  itself 
(Davis  v.  Van  Norman,  30  U.  C.  Q.  B.  437).  A  copy  of  the  probate  will 
not  be  admitted  in  evidence.    (Barber  v.  McKay,  17  0.  R.  562). 

Probate  conclusively  establishes  in  all  Courts  that  the  will  was 
executed  according  to  the  law  of  the  country  where  the  testator  was 
domiciled,  but  not  the  question  of  domicile  itself  (Whicker  v.  Hume,  6 
W.  R.  813)  ;  and  vide  post,  chapter  on  Probate. 

Following  the   English  practice  it  would  seem  that  if  if  assets  in 
a  will  be  limited  to  property  in  a  foreign  country,  it  is  not  Country, 
entitled  to  probate  in  this  country  (w). 

(«)  R.  S.  O.  c.  110,  s.  26 ;  and  see  Wms.  Exors.  9th  Ed.,  1645. 

(v)  R.  S.  O.  c.  110,  28. 

(2o)  Coode,  36  L.  J.  (N.  S.)  P.  &  M.  129  ;  L.  R.  I  P.  &  D.  449  ;  Wms. 
Exors.  9th  Ed.  300  ;  but  see  further  "  Grants  made  according  to  Foreign 
law,"  post. 
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But  if  an  executor  desire  to  sue  in  any  Court  of  this 
country,  it  is  necessary  that  he  should  prove  the  will  of  his 
testator  here,  even  though  all  the  assets  were  abroad  at 
the  time  of  the  death  of  the  deceased ;  for  the  probate  or 
the  act  book  of  which  the  probate  is  a  copy  is  the  only 
admissible  evidence  of  his  character  of  executor  (x). 

Where  monies  are  payable  in  a  foreign  State  a  grant  of 
administration  taken  out  here  is  not  sufficient  (y). 

A  foreign  grant  is  not  sufficient  to  authorize  executors 
or  administrators  to  deal  with  assets  in  this  country.  A 
foreign  administrator  cannot  effectually  release  a  mortgage 
on  land  in  this  Province  (0). 

Nor  is  a  foreign  executor  entitled  to  have  assets  left  in 
this  Province  transmitted  to  him  by  virtue  of  his  foreign 
probate  (  a). 

Except  as  provided  in  Rules  310-312  of  the  rules  of  the 
Supreme  Court  of  Judicature,  Ontario,  a  personal  represen- 
tative must  be  appointed  by  the  Surrogate  Court  before  the 
High  Court  will  make  an  order  or  decree  for  the  administra- 
tion of  the  estate  (b);  and  that  notwithstanding  an  executor 
de  son  tort,  or  the  legal  representative  of  an  executor  de 
son  tort  is  before  the  Court  (c). 


(x)  Cox  v.  Allingham,  Jac.  514,  and  see  Kelly  v.  Ardell,  11  Gr.  579. 

(ij)  PritchardY.  Standard  Life  Assurance  Co.,  7  O.  R.  188. 

(z)  Re  Thorpe,  15  Gr.  80.  In  Quebec  the  administrator  of  a  person 
dying  abroad  is  recognized  and  has  the  same  powers  there  as  in  the 
country  where  he  was  appointed  and  resides.  See  Irwin  v.  Bank  Montreal, 
38  U.  C.  Q.  B.  375. 

(  a)  Shaver  v.  Gray,  18  Gr.  419. 

(b)  Re  Marshall,  Fowler  v.  Marshall,  1  Chy.  Chamb.  29 ;  Re  Israel,  2 
Chy.  Chamb.  392.  Re  Bell,  Bell  v.  Bell,  3  Chy.  Chamb.  397  ;  The  Edin- 
burgh Life  Assurance  Co.  v.  Allan,  19  Gr.  593  ;  Re  Colton,  Fisher  v.  Colton, 
8  P.  R.  542  ;  and  see  Re  Armour,  Moore  v.  Armour,  10  P.  R.  448  ;  Re  Leask, 
ante  ;  and  Dev.  Est.  Act,  R.  S.  0.  c.  108. 

(c)  Rowsell  v.  Morris,  L.  R.  1  P  &  D.  20 ;  Wms.  Exors.  9th  Ed., 
1912-1914. 
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Upon  an  application  in  Chancery  for  an  administration 
order  against  a  person  named  as  executor  who  had  not 
obtained  letters  probate  the  order  was  refused,  there  being 
no.  duly  appointed  personal  representative  before  the 
Court  (cl). 

Where  a  policy  of  life  insurance  was  made  payable  in 
the  Province  of  Quebec,  an  action  could  not  be  maintained 
by  an  administrator  appointed  by  a  Surrogate  Court  of 
Ontario,  who  had  not  obtained  letters  of  administration  in 
Quebec  (e). 

Next    after   the    payment    of    funeral   expenses,   the  Expenses 
expense   of   proving   the    will    or   taking   out   letters   of  bate,  &c. 
administration  are  allowed  out  of  the  estate  within  proper 
limitations  (/) 

Where  in  a  creditor's  suit  to  administer  the  estate  of  a 
deceased  debtor,  to  whose  estate  administration  ad  litem 
had  been  taken,  the  bill  alleged  that  there  were  no  personal 
assets,  and  the  parties  interested  in  the  real  estate  had 
suffered  the  bill  to  be  taken  against  them  pro  confesso,  and 
did  not  appear  at  the  hearing ;  the  Court  made  the  usual 
decree  without  requiring  a  general  administration  to  be 
first  obtained  (g). 

Personal  representation  of  a  deceased  person  killed  by  Compen- 
accident  must  be  obtained,  in  order  to  bring  an  action  underLord 
for  compensation,    though    the   amount  of    such   compen- ^™pbe11  s 
sation  will   form  no    part  of  the  personal  estate  of   the 
deceased  (h). 

(d)  Outram  v.  Wyckoff,  10  U.  C.  L.  J.  (N.  S.)  135;  see  Rowsell  v. 
Morris,  supra. 

(e)  Pritehard  v.  Standard  Life  Assurance  Co.,  7  O.  E.  188. 

(/)  Wms.  Exors.  9th  Ed.  850,  and  see  Smith  v.  Rose,  24  Gr.  438. 

(g)  2  Dey  v.  Dey,  Gr.  Ont.  149. 

(h)  Barnes  v.  Ward,  9  C.  B.  392  ;  Blake  v.  Midland  Railway  Co.,  21 
L.  J.  Q.  B.  233. 
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Action,  it  is  provided  by  10-11  Vic.  c.  Q(i),  "An  Act  respecting 

negligence.  .  ...  . 

&c,  caus-  compensation  to  the  Families  of  Persons  killed  by  Accident 
and  in  Duels,'r  that  the  action  allowed  by  the  Act  "  shall  be 
for  the  benefit  of  the  wife,  husband,  parent  and  child  of  the 
person  whose  death  has  been  so  caused,  and  shall  be  brought 
by  and  in  the  name  of  the  executor  or  administrator  of  the 
person  deceased ;  and  in  every  such  action  the  judge  or  jury 
may  give  such  damages  as  they  may  think  proportioned  to 
the  injury  resulting  from  such  death  to  the  parties  respec- 
tively for  whom  and  for  whose  benefit  such  action  has  been 
brought :  and  the  amount  so  recovered,  after  deducting 
the  costs  not  recovered  from  the  defendant,  shall  be  divided 
amongst  the  before-mentioned  parties  in  such  shares  as  the 
judge  or  jury,  by  their  verdict,  shall  find  and  direct "  (j). 

Actio  per-         Executors  and  administrators  of  deceased  persons  may 

sonalis,  dkc.         .     .    .  . .  <•         ,  .    .      .         ,        ,, 

maintain  action  tor  torts  or  injuries  to  the  person  or 
property  of  the  deceased  (k).  The  action  survives  to  the 
personal  representative  of  the  plaintiff,  who  can  in  case  of 
his  death  pendente  lite,  on  obtaining  an  order  of  revivor 
continue  the  action  (I). 
Grant  Administration  may  be  granted  although  deceased  had 

made  al-  J  ^  °  .     . 

though  de-  had  no  real  or  personal  property.  Where  an  administra- 
no  pro-  trix  sued  a  railway  company  for  compensation  for  the 
perty.  death  of  her  husband,  and  defendants  by  their  defence  set 
up  that  deceased  had  no  property  in  this  Province  and  that 
letters  of  administration  had  been  improperly  granted  and 
that  plaintiff  had  no  status  as  administratrix,  the  Court  held 
that  administration  might  be  granted,  although  deceased 

(i)  R.  S.  O.  1887,  c.  135,  s.  3. 

(j)  See  Grant,  Administratrix,  &c.  v.  The  G.  W.  Ry.,  7  U.  C.  C.  P.  438; 
Secord  v.  The  G.  W.  Ry.,  15  Q.  B.  631 ;  Morley  v.  The  G.  W.  Ry.,  16  Q.  B. 
504;  Denny  v.  Montreal  Tel.  Co.,  42  Q.  B.  577;  Lett  v.  St.  Lawrence  dr 
Ottawa  Ry.  Co.,  11  A.  R.  1 ;  11  S.  C.  Rep.  422,  and  Erdman  v.  Town  of 
Walkerton,  20  A.  R.  444. 

(k)  R.  S.  O.  1887,  c.  110,  s.  9. 

{I)  Mason  V.  Town  of  Peterborough,  20  A.  R.  683. 
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had  no  real  or  personal  estate,  and  that  when  granted  they 
were  effectual  over  the  whole  Province  (m). 

Money  in  Court  to  which  an  intestate  dies  entitled  will 
be  paid  out  to  his  administrator  (n) ;  and  that  notwith- 
standing that  some  of  those  entitled  to  share  in  distribution 
are  infants  (o)  ;  and  although  the  intestate  was  of  foreign 
domicile  at  the  time  of  death  (p). 

An  executor  may  perform  most  of  the  acts  appertaining  Powers 
to  his  office  before  probate  ;  but  with  respect  to  an  admin-  oF personal 
istrator,    the    general    rule    is,    that    a    party    entitled    to  J?i>resenfca- 
administration   can    do   nothing  as  administrator   before 
letters  of  administration  are  granted  to  him ;  inasmuch  as 
he  derives  his  authority,  not  like  an  executor  from  the 
will,  but  entirely  from  the  appointment  of  the  Court  (q). 

Exceptions  to  this  general  rule  so  far  as  regards  letters  Letters  of 

•    ■  •  -1-11  1  Admmis- 

of  administration  occur,  m  which  the  grant  when  made  has  tration— 

been  held  to  relate  back  to  the  time  of  the  death ;  but  only  back  to 

when  such  relation  back  is  for  the  benefit  of  the  estate  (r).  ^^hof 

In  Ontario,  since  the  Judicature  Act,  the  rule  in  equit}^ 
prevails  as  against  the  rule  at  law,  that  letters  of  adminis- 
tration when  obtained,  if  the  person  obtaining  the  grant 
is  the  person  entitled,  relate  back  to  the  death.  But  as 
against  the  Statute  of  Limitations,  it  would  seem  '  there  is 
no  action  rightly  begun  so  as  to  save  the  statutory  bar 
unless  administration  has  previously  or  cotemporaneously 
issued  and  that  the  time  which  has  begun  to  run  will  con- 

(m)  Jennings  v.  G.  T.  R.  Co.,  15  A.  R.  477. 

(n)  Re  Parsons — Jones  v.  Kelland,  14  Prac.  144  ;  following  Hawaiian 
v.  H.,  19  0.  R.  396. 

(o)  lb. 

(p)  Stewart  v.  Whitney,  14  P.  R.  147. 

(q)  Wins.  Exors.  9th  ed.  342  ;  see  also  McDonald  v.  HcD.,  17  A.R.  192. 

(r)  Wms.  Exors,  9th  ed.  344-5. 
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Statute  of 
Limita- 
tions. 


tinue  till  the  time  when  the  plaintiff  has  obtained  such 
status '  (s). 

For  the  purposes  of  an  action  under  R.  S.  0.  (1887) 
c.  194,  s.  122,  as  to  liability  of  innkeepers  who  give  liquor 
to  persons  who  become  intoxicated,  it  is  sufficient  that  the 
plaintiff  should  obtain  letters  before  the  case  is  heard,  and 
when  obtained,  they  relate  back  to  the  death  (t). 

For  the  purposes  of  the  Act  entitled — "An  Act  respecting 
the  Limitation  of  Actions  relating  to  Real  Property,  and 
the  time  of  Prescription  in  certain  cases" — an  administrator 
claiming  the  estate  or  interest  of  the  deceased  person  of 
whose  chattels  he  has  been  appointed  administrator,  shall 
be  deemed  to  claim  as  if  there  had  been  no  interval  of  time 
between  the  death  of  such  deceased  person  and  the  grant 
of  the  letters  of  administration  (u). 

And  the  "  Act  to  secure  to  wives  and  children  the 
benefit  of  Life  Insurance,"  and  amending  Acts,  provide  for 
payment  of  the  moneys  by  the  company  to  executors  or 
administrators,  or  to  the  guardian  of  infants  duly  appointed 
by  one  of  the  Surrogate  Courts,  or  by  the  High  Court  (  v). 

Post  Office        Under  the  Act  (now  R.  S.  C.  c.  35)  for  establishing  Post 
Bank.        Office  Savings  Banks,  the  following  Regulations  issued  by 
authority  of  the  Postmaster-General  apply  to  the  payment 
of  money  of  a  deceased  depositor  to  the  persons  entitled  : 


Life  As- 
surance. 


Funds  of 
deceased 
depositor. 


15.  In  case  any  depositor  shall  die,  leaving  a  sum  of  money  not 
exceeding  $300,  exclusive  of  interest,  deposited  in  the  Post  Office  Savings 
Bank,  and  probate  of  his  will,  or  letters  of  administration,  or  acte  de 
curatelle  or  de  tutelle,  be  not  produced  to  the  Postmaster-General,  or  if 
notice  in  writing  of  the  existence  of  a  will,  and  intention  to  prove  the 
same  or  to  take  out  letters  of  administration,  or  to  be  appointed  tutor  or 

(s)  Chard  v.  Ear,  18  O.  R.  371,  377. 

(t)  Trice  v.  Robinson,  16  O.  R.  433  ;  8  C.  L.  T.  407  ;  see  also  Chard  v. 
Rae,  18  O.  R.  371. 


(u)  R.  S.  O.  c.  Ill,  s.    7. 

(v)  R.  S.  0.  1837,  c  136,  ss.  12-14  ;  55  V.  c. 
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curator,  be  not  given  to  the  Postmaster-General  at  the  Post  Office 
Department  within  the  period  of  one  month  from  the  death  of  the 
Depositor;  or,  if  such  notice  be  given,  but  such  will  be  not  proved,  or 
letters  of  administration  or  acte  de  tutelle  or  de  curatelle  be  not  taken  out, 
and  the  probate  or  letters  of  administration,  acte  de  tutelle  or  de  curatelle 
(as  the  case  may  be)  produced  to  the  Postmaster-General  within  the 
period  of  two  months  from  the  death  of  the  Depositor  ;  it  shall  be  law- 
ful for  the  Postmaster-General,  after  such  period  of  one  or  two  months, 
as  the  case  may  be,  to  pay  and  divide  such  funds  at  his  discretion  to  or 
amongst  the  widow,  or  relatives  of  the  deceased  Depositor,  or  any  one  or 
more  of  them  ;  or,  if  he  shall  think  proper,  according  to  the  provisions 
of  law  governing  the  distribution  of  property  in  all  such  cases. 

16.  In  case  any  Depositor  shall  die  leaving  any  sum  of  money  in  the 
Post  Office  Savings  Bank,  which  (exclusive  of  interest)  shall  exceed  the 
sum  of  $300,  the  same  shall  only  be  paid  to  the  executor  or  administra- 
tor, tutor  or  curator,  on  the  production  of  the  probate  of  the  will,  acte  de 
tutelle  or  de  curatelle,  or  letters  of  administration  of  the  estate  or  effects 
of  the  deceased  Depositor,  to  the  Postmaster-General. 

17.  If  any  Depositor,  being  illegitimate,  shall  die  intestate,  leaving 
any  person  or  persons  who,  but  for  the  illegitimacy  of  such  Depositor, 
and  of  such  person  or  persons,  would  be  entitled  to  the  money  due  to 
such  deceased  Depositor,  it  shall  be  lawful  for  the  Postmaster-General, 
with  authority,  in  writing,  of  the  Attorney-General  of  Canada,  to  pay 
the  money  of  such  deceased  Depositor  to  any  one  or  more  of  the  persons 
who,  in  his  opinion,  would  have  been  entitled  to  the  same,  according  to 
law,  if  the  said  Depositor  and  such  person  or  persons,  had  been 
legitimate. 

19.  If  any  dispute  shall  arise  between  the  Postmaster-General  and  Settle- 
any  individual  depositor,  or  any  executor,  administrator,  tutor  or  curator,  rnent  of 
next  of  kin,  or  creditor  or  assignee  of  a  depositor  who  may  become  bank- 
rupt or  insolvent,  or  any  person  claiming  to  be  such  executor,  adminis- 
trator, tutor  or  curator,  next  of  kin,  creditor  or  assignee,  or  to  be  entitled 
to  any  money  deposited  in  the  Post  Office  Savings  Bank,  then,  and  in 
every  such  case,  the  matter  in  dispute  shall  be  referred,  in  writing  to  the 
Attorney-General  of  Canada ;  and  whatever  award,  order  or  determina- 
tion shall  be  made  by  him  shall  be  binding  and  conclusive  on  all  parties, 
and  shall  be  final,  to  all  intents  and  purposes  without  any  appeal. 

It  will  be  seen  that  when  the  sum  (exclusive  of 
interest)  exceeds  $300.00,  Letters  Probate  or  Letters  of 
Administration  must  be  produced. 

By  section  10  of  34  Vict.  c.  6,  being  "  An  Act  to  pro-  gj™™?n 
vide    additional   facilities   for    depositing    savings    aipentSav- 
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interest  with  the  security  of  the  Government,  and  for  the 
issue  of  Dominion  notes  "  (w),  the  Governor  in  Council  has 
power  to  make  regulations  respecting,  inter  alia,  the 
payment  or  transmission  of  deposits,  in  case  of  death  of 
any  Depositor. 

The  practice  in  the  Receiver-General's  Department,  as 
to  requiring,  or  not  requiring,  production  of  letters  probate 
or  administration,  is  the  same  as  that  above  quoted  in  con- 
nection with  Post  Office  Savings  Banks,  no  separate 
regulations  having  been  officially  promulgated. 

For  Form  of  Application  by  an  executor,  or  adminis- 
trator, for  payment,  and  of  Statutory  Declaration  in  case 
of  missing  pass-book,  vide  App. 

The  blank  forms  are  to  be  obtained  at  the  offices  of 

Assistant  Receivers-General  in  proper  cases. 

The  Bank         The  general  Act  respecting  Banks   and   Banking  {x) 

Canada,     provides  that  if  the  interest  in  any  share  or  shares  in  the 

capital  stock  of  a  bank  becomes  transmitted  in  consequence 

sion^of018   of  the  death  of  the  shareholder,  such  transmission  shall  be 

shares.       authenticated   by  declaration  in  writing  as   thereinafter 

mentioned,  or  in  such  other  manner  as  the  directors  of  the 

bank  shall  require,  and  that  every  such  declaration  shall 

distinctly  state  the  manner  in  which,  and  the  party  to 

whom,  such  shares  shall  have  been  transmitted,  and  shall 

be  by  such  party  made  and  signed,  and  be  by  the  party 

making  and  signing  the  same  acknowledged  before  a  Judge 

of  a  Court  of  Record,  or  before  the  Mayor,  Provost  or 

tion  and     Chief  Magistrate  of  a  city,  town,  borough,  or  other  place, 

bate^te"0" or  before  a  Notary  Public,  where  the  same  shall  be  made 

and  signed,  to  be  left  with  the  proper  officer  of  the  bank ; 

with    further    provision    if     executed     out    of     British 

DDminions).     And  sections  34  and  35  provide  that  with 

(w)  Now  E.  S.  C.  (1886),  c.  121,  s.  15. 
(*)  R.  S.  C.  (1886)  c.  120,  s.  32. 
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such  declaration  the  probate  or  letters  of  administration, 
or  an  official  extract  therefrom,  or  (sec.  85)  any  authenti- 
cated copy  of  the  probate,  or  letters  of  administration,  shall 
be  produced  and  deposited  to  justify  the  entry  of  the  name 
of  the  party  entitled  under  such  transmission  on  the  register 
of  shareholders. 

The  "Act  respecting  certain  Savings  Banks  in  the  Other 
Provinces  of  Ontario  and  Quebec  "  (y),  provides  for  the  Banks. 
entry  of  the  name  of  an  executor  or  administrator  in 
the  books  of  the  bank  where  transmission  of  interest 
in  any  deposit  or  share  has  taken  place  by  virtue 
of  any  testamentary  instrument,  or  by  intestacy,  on  the 
probate  of  the  will,  or  letters  of  administration,  together 
with  a  statutory  declaration,  stating  "  the  manner  in  which, 
and  the  party  to  whom,  such  deposit  shall  have  been  trans- 
mitted," being  produced  to  aDd  left  with  the  proper  officer 
of  the  bank  (vide  sections  12  and  13). 

The  requirement  that  the  letters  probate,  or  letters  of 
administration,  shall  be  left  with  the  bank,  and  also  that 
the  declaration  shall  be  sworn  to,  are  different  from  those 
before  mentioned. 

The  Bank  Act  above  referred  to,  assented  to  on  the  same 
day  as  this,  does  not  require  the  deposit  of  the  original  pro- 
bate or  letters  of  administration.  And  generally  an  authen- 
ticated copy  or  official  certificate  under  the  seal  of  the 
Surrogate  Court,  is  considered  sufficient. 

The  executor  or  administrator  will  find  it  necessary  to  Executor 

.    .  or  admin- 

retain,  if  possible,  the  original  letters  probate,  or  letters  of  istrator 
administration,  in  his  own  possession,  ready  to  be  produced  keep  orjgi_ 
in  Court,  or  elsewhere,  as  occasion  may  require  during  the  nal  letters- 
continuance  of  his  office. 

(y)  34  Vict.  c.  7,  now  R.  S.  C.  c.  122. 
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The  Com- 
panies Act. 


Executor, 
etc.,  to 
represent 
stock. 


Bank  im- 
properly 
paying 
deposit. 


Excep- 
tions. 


Estates 
exempt 
from  ad- 
ministra- 
tion grant, 


The  "Canada  Joint  Stock  Companies  Act,  1877"  (z)t 
contains  special  provisions  as  to  cases  in  which  shares 
are  transmitted  by  the  death  of  any  shareholder ; 
for  the  transfer  of  shares  of  a  deceased  member  by 
his  personal  representative,  and  that  every  executor, 
administrator,  curator,  guardian,  or  trustee,  shall  represent 
the  stock  in  his  hands  at  meetings  and  vote  as  a  share- 
holder ;  but  they  are  not  to  be  personally  subject  to  liability 
as  shareholders  (section  56).  And  section  77  provides  that 
proof  of  any  matter  necessary  to  be  made  under  the  Act, 
may  be  made  by  oath  or  affirmation,  or  by  solemn  declara- 
tion before  any  justice  of  the  peace,  or  any  commissioner 
for  taking  affidavits,  to  be  used  in  any  of  the  Courts  in  any 
of  the  Provinces  of  Canada,  or  any  notary  public,  who  are 
thereby  authorized  and  empowered  to  administer  oaths  and 
receive  affidavits  and  declarations  for  that  purpose. 

Where  to  an  action  by  the  administrator  of  the  deceased  depositor 
against  a  bank  for  amount  of  deposit,  it  is  no  defence  that  the  depositor 
in  his  lifetime  endorsed  and  delivered  the  deposit  receipt  to  another 
person,  and  that  the  bank  upon  presentation  of  the  receipt,  and  without 
notice  of  the  death,  paid  the  amount  to  such  person  ;  neither  would  such 
a  plea  be  a  good  defence  in  equity,  for  it  alleged  neither  ah  equitable 
assignment  of  the  receipt  or  of  the  money  secured  thereby,  nor  a  donatio 
mortis  causa  (a). 

And  by  "  The  Navy  and  Marines,  Property  of  Deceased 
Act,  1865,"  (Imp.),  money  and  effects  under  and  amounting 
to  1001.  of  deceased  Officers,  Seamen,  and  Marines,  are 
exempt  from  Probate  or  Administration  under  the  circum- 
stances therein  specified.  And  the  Merchant  Shipping  Act 
(Imp.),  sec.  199,  provides  for  payment  of  wages  of  deceased 
merchant  seamen  not  exceeding  501.  without  probate  or 
administration  being  taken  out. 

Where  in  certain  branches  of  the  civil  service  a  fund  is 
established  for  the  benefit  and  relief  of  the  widows  and 

(z)  40  Vict.  c.  43 ;  now  "  The  Companies  Act,"  E.  S.  C.  c.  119. 
(a)  Lee,  Administrator,  etc.,  v.  The  Bank  of  B.  N.  A.,  30  C.  P.  255. 


OF   ESTATES.  33 

children  and  other  relatives  of  officers,  clerks,  and  other 
persons  employed  by  means  of  poundage  deducted  from 
their  salaries,  a  subscriber  is  empowered  to  appoint  by  will 
the  particular  fund  falling  due  upon  his  decease,  in  respect 
of  his  subscriptions,  but  in  default  of  such  appointment, 
commissioners,  as  in  the  case  of  the  Department  of  Customs 
in  England,  will  divide  it  according  to  the  Statute  of  Dis- 
tributions, without  requiring  the  production  of  letters  of 
administration  for  that  purpose  (b). 

Where  no  order  for  general  administration  is  asked  or  required  or  Appo-nt- 
where  it  is  shewn  that  an  executor  de  son  tort  has  taken  possession  of  the  ment  dis- 
bulk  of  the  personal  assets  belonging  to  the  estate  of  a  deceased  person,  ^tuG> 
such  executor  de  son  tort  may  on  the  application  of  any  one  interested  in 
the  estate  of  the  deceased,  and  without  the  appointment  of  any  other 
personal  representative  of  the  estate,  be  required  to  account  for  any  assets 
of  the  estate  which  have  come  into  his  hands ;    and  where  a  proper  case 
is  made  for  the  appointment  by  the  High  Court  of  a  receiver  of  the  estate 
of  a  deceased  person  who  has  no  legally  appointed  personal  representative,  Receiver, 
the  estate  may  be  administered  under  the  direction  of  the  Court  without 
the  appointment  of  any  person  other  than  the  receiver  to  represent  the 
estate.     O.  J.  Rule  312. 

The  "Act  respecting   Building   Societies  (c)    provides  Building 
that  a  member,  investor  or  depositor  of  a  sum  not  exceed- '  ocie  ies" 
ing  $200,  may  nominate  a  successor  to  whom  the  amount 
will  be  paid  upon  decease  of  such  member ;    and  in  case  of 
his  death  intestate,  and  without  having  made  any  such 
nomination,  that  the  society  may  pay  the   amount  to  the 
person  entitled  under  the  Statute  of  Distributions  without 
taking  out  letters  of  administration  upon  receiving  a  statu-  Statutory 
tory  declaration  of  death  and  intestacy.  tion. 

(b)  See  56  Geo.  III.  c.  73 ;   and  RowselVs  Case,  Tilsley's  Treatise  on 
the  Stamp  Laws,  685. 

(c)  R.  S.  O.  (1887),  c.  169,  ss.  46,  47,  and  54  V.  c.  28. 
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CHAPTER  III. 

COMMON  FORM  BUSINESS. 

Common  The  procedure  and  practice  of  the  Surrogate  Courts  of 

form  Ontario  from  1859  to  April,  1892,  were  the  procedure  and 

business.  r       '  x 

practice  created  by  the  Surrogate  Courts  Act  of  1858,  and 
the  Act  respecting  Guardians  of  Infants,  and  the  Rules 
made  thereunder ;  which  rules  affected  common  form 
business  only  (a) ;  leaving  contentious  business  to  the 
operation  of  a  general  provision  in  the  Statute,  (s.  34 
of  c.  50,  R.  S.  O.,  1887),  by  which  the  practice  in  Her 
Majesty's  Court  of  Probate  in  England  as  it  stood  on  the 
5th  December,  1859,  was  made  applicable. 

The  rules  of  1892  include  rules  for  contentious  business, 
a  feature  of  which  rules  is  that  the  practice  and  procedure 
of  the  High  Court  of  Justice  under  the  Judicature  Act  of 
Ontario  after  appearance  entered  is  to  be  the  practice  and 
procedure,  as  nearly  as  may  be,  of  the  Surrogate  Courts  in 
contentious  proceedings.  It  may  be  said  that  in  assimi- 
lating the  procedure  and  practice  to  that  of  the  High  Court 
of  Justice,  the  framers  of  the  new  rules  have  to  the  extent 
to  which  the  procedure  and  practice  of  the  High  Court  of 
Justice  in  Ontario  are  the  same  as  that  of  the  High  Court 
of  Justice  in  England,  made  the  latter  applicable  in  the 
Surrogate  Courts  of  Ontario. 

(a)  These  rules  are  set  forth  in  L.  J.  U.  C.  1858,  pp.  247,  249,  and  in 
Howell's  Surrogate  Court  Practice,  1880,  p.  74. 
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The  Judicature  Act  of    Ontario,  and  the  rules  madeCommon 

form 

thereunder,  are   the   English  Judicature   Act   and    Rules  business 
adapted  to  the  Province  of  Ontario.     These  did  not  make  ed  by  Jud. 
any    change    in    the    procedure  or   practice   in   commong^1 
form  business  in  England.     The  Common  Form  procedure 
and  practice  of  the  Probate  Division  being  now  precisely 
the  same  as  those  which  were  in  force  in  the  Court  of 
Probate  before   the   transfer  of  its  powers  to  the  High 
Court  (6). 

And  it  would  seem  that  the  common  form  business  of 
the  Surrogate  Courts  of  Ontario,  in  like  manner,  remains 
unaffected  by  the  Judicature  Acts  or  Rules. 

"  Common    Form    Business  " — by    the    interpretation  Common 

i  (>jia  c\         t  a  i-i  form  grant 

clause  ot  the  Act,  sec.  z,  sub-sec.  4,  means  "the  business  of  unless 
obtaining  probate   or   administration,   where   there  is  notoTave 
contention  as  to  the  right  thereto,  including  the  passing  of  effect'  etc' 
probates  and  administration  through  a  Surrogate  Court, 
when  the  contest  is  terminated,  and  all  business  of  a  non- 
contentious  nature  to  be  taken  in  a  Surrogate  Court  in 
matters  of  testacy  and  intestacy,  not  being  proceedings  in 
any  suit,  and  also  the  business  of  lodging  caveats  against 
the  grant  of  probate  or  administration. 

Probate  or  letters  of  administration  by  whatever  court 
granted  have,  unless  revoked,  effect  over  the  property  of 
the  deceased  in  all  parts  of  Ontario  (c) ;  subject  to  the  limi- 
tation under  section  58,  i.e.,  where  the  grant  is  limited  to 
personal  estate  only  (d). 

In  an  action  by  one  Christopher  Irwin,  administrator  {***»  v- 
of  William  Irwin  deceased,  to  recover  the   amount  of  a  Montreal. 

(6)  Coote,  11th  Ed.  9 ;  Powles  &  Oakley  on  Probate,  3rd  Ed.  50,  and 
Carhvright,  1  P.  D.  422. 

(c)  Surr.  Ct.  Act,  s.  18,  s-s.  4  ;  Jennings  v.  G.  T.  Ry.  Co.,  15  A.  K.  477. 

(d)  53  V.  c.  17,  s.  3. 
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deposit  receipt  issued  to  deceased  by  a  bank  in  which  the 
deceased  had  deposited  money,  it  appears  that  the  deceased, 
who  died  in  1870,  in  Ireland,  had  deposited  money  at  the 
Branch  of  defendant's  bank,  in  Cobourg,  in  1869.  Letters 
of  administration  were  granted  25  April,  1872,  by  the 
Probate  Court,  Ireland,  at  the  District  Registry  at  Ballina, 
to  J.  G.,  at  whose  house  W.  J.  died,  applying  as  cousin- 
german  and  only  next  of  kin  of  deceased.  A.n  exemplifi- 
cation thereof  was  recorded  in  the  Superior  Court  of 
Montreal,  and  on  this  the  bank,  in  Sept.,  1872,  paid  over 
the  amount  to  G.'s  attorney  in  Montreal,  who  handed  to 
them  the  receipt  which  he  had  obtained  from  G.  It 
appeared,  however,  that  G.  had  obtained  the  administration 
by  fraud,  not  being  Wm.  Irwin's  next  of  kin.  In  August, 
1872,  administration  was  granted  by  the  Court  of  Probate 
in  Ireland  to  the  plaintiff,  brother  of  deceased,  and  in  May, 
1872,  the  plaintiff  notified  the  defendant's  manager  at 
Cobourg  not  to  pay  over  any  money  except  to  himself.  It 
was  held  that  the  grant  of  administration  is  a  proceeding 
in  rem  constituting  the  person  therein  named  adminis- 
trator, whose  position  as  such  cannot  be  questioned  while 
it  stands,  if  the  court  had  jurisdiction,  and  if  the  person  on 
whose  supposed  death  the  administration  has  been  issued 
be  really  dead ;  and  further  that  the  grant  operating  in 
rem,  and  the  act  being  valid  as  a  judicial  act  until  revoked, 
the  general  law  is,  that  the  grant,  although  obtained  by 
fraud,  retained  its  validity  until  it  is  revoked  by  some 
express  judicial  act  declaring  it  void  (e). 

Bookv.  This  decision  was   followed  in   a   case  in  which   the 

plaintiffs  sued  as  executors,  stating  that  the  will  of  their 
testatrix  had  been  duly  proved  by  them  in  the  Surrogate 
Court  of  the  county  of  B.,  etc.,  and  the  defendants  denied 

(e)  Irwin  adm'or  v.  Bank  of  Montreal,  38  U.  C.  Q.  B.  375 ;  see  also 
Mary  Hornbnckle,  15  P.  D.  149. 
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the  validity  of  the  probate,  by  reason  that  it  had  been  grant- 
ed in  common  and  not  in  solemn  form,  and  also  denied  the 
validity  of  the  will.  A  demurrer  to  the  defence  was 
allowed,  the  learned  Judge,  holding — that  if  the  defendant 
had  a  right  to  attack  the  probate  he  must  do  so  in  an 
independent  proceeding  with  the  proper  parties  before  the 
court  (/). 

If  administration  be  committed  to  the  wrong  party,  a 
second  grant  would  not  of  itself  repeal  the  first  (g). 

So,  in  the  case  of  probate  of  a  will,  which  has  effect 
until  revoked  by  judicial  act  or  sentence  (h). 

(/)  Book,  et  al.  v.  Book,  15  0.  R.  119. 

(g)  Pratt  v.  Stocke,   Cro.  Eliz.  315;    Wms.  Exors.  9th  Ed.   p.  490; 
Irwin  v,  Bank  of  Montreal,  38  U.  C.  Q.  B.  375. 

(h)  Rains  v.  Commissary  of  Canterlmry,!  Moo.  146  ;  Wins.  Exors.  9th 
Ed.  491  and  Book  v.  Book,  15'  O.  R.  119. 


38  PROBATE 


CHAPTER  IV. 

PROBATE  IN  COMMON  FORM. 

Win.  The  word — "  Will"  "shall  extend  to  a  testament,  and  to 

a  codicil,  and  to  an  appointment  by  will,  or  by  writing  in  the 
nature  of  a  will  in  exercise  of  a  power,  and  also  to  a  dispo- 
sition by  will  and  testament,  or  devise  of  the  custody  and 
tuition  of  any  child,  by  virtue  of  the  Act  passed  in  the 
twelfth  year  of  the  reign  of  King  Charles  the  Second, 
entitled  '  An  Act  for  taking  away  the  Court  of  Wards,  and 
Liveries  and  Tenures  in  capite,  and  by  Knight's  service  and 
purveyance,  and  for  settling  a  revenue  upon  his  Majesty  in 
lieu  thereof,'  and  to  any  other  testamentary  disposition." 

Such  is  the  interpretation  of  the  word  "  will  "  contained 
in  1  Vict.  c.  26  (Imp.),  and  in  the  Ontario  Wills  Act,  36 
Vict.  c.  20  (R.  S.  O.  1887,  c.  109),  where  the  legislature 
gives  the  power  to  devise,  or  bequeath,  or  dispose  of 
property  by  will,  prescribes  the  mode  and  formalities  of 
execution  and  revocation,  declares  the  effect  of,  and  makes 
other  provisions  regarding,  wills  made  after  January  1st, 
1874. 

Codicil.  And  since  the  Act,  the  word  "  codicil  "  can  only  mean  a 

testamentary  paper  duly  executed  and  attested  (a). 

In  the  Surrogate  Courts  Act,  "  Will "  shall  comprehend 
"testament"  and  all  other  testamentary  instruments  of 
which  probate  may  now  be  granted  "(6). 

(a)  Croker  v.  Hertford,  [4  P.  C.  C.  339,  362.  In  re  Trusts  of  Anne- 
Parker's  Will,  20  Gr.  389. 

(b)  R.  S.  O.  c.  50,  s.  2. 
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And  every  testamentary  paper  entitled  to  operate  as  a 
will  is  also  entitled  to  probate  (c). 

The  probate  of  a  will  is  the  approbation  of  such  will  Probate, 
under  the  seal  of  a  Probate  or  Surrogate  Court  after  it  has 
been  proved  by  evidence  to  the  satisfaction  of  such  Court. 
The  instrument  issued  to  the  executors  containing  or 
having  annexed  to  it  a  copy  of  the  will,  is  usually  called 
the  probate  or  letters  testamentary  (d). 

In  the  Surrogate  Courts  of  Ontario, — "  the  due  execu- 
tion of  the  will  or  codicil  is  to  be  proved  by  one  of  the 
witnesses,  or  the  absence  of  the  witnesses  accounted  for,  in 
which  last  case  such  will  or  codicil  must  be  established  by 
other  proof  to  the  satisfaction  of  the  Judge."  Rule  10, 
S.  C.  Rules,  Ont.  1892. 

Probate  has  a  two-fold  office,  which  besides  granting 
administration,  authenticates  the  will,  a  verbatim  copy  of 
which  is  annexed,  and  is  evidence  of  the  character  of  the 
executor  (e). 

In  ordinary  cases  there  were  two  modes  of  proving  a 
will — viz.,  in  common  form',  and  in  solemn  form,  and  these 
are  continued  by  the  Surrogate  Courts  Act  of  Ontario  (/) 
as  they  were  by  the  Court  of  Probate  Act,  and  now  in  the 
Probate  Division,  England  (g). 

The  probate  of  a  will,  whether  granted  in  common  or  Wills  of 
solemn  form,  is  a  judicial  act,  and  as  a  judgment  in  rem,  is, persona  y 
while  unrepealed,  conclusive  against  all  the  world ;    pro- 
vided  that   the  Court  has  jurisdiction  over   the   subject 
matter,  and  that  the  probate  is  not  obtained  by  fraud  (h). 

(c)  Powles  v.  Oakley,  3rd  Ed.  14. 

(d)  Wms.  Exors.  9th  ed.,  242. 

(e)  Matson  v.  Sicift,  8  Beav.  368. 
(/)  E.  S.  O.  c.  50,  ss.  34,  51. 

(g)  Wms.  Exors.  9th  ed.,  271. 

(h)  Duchess  of  Kingston's  Case,  2  Smith's  L.  Cases,  9th  Ed.  857  ;  see 
also  Priestman  v.  Thomas,  9  P.  D.  70,  210 ;  Harrison  v.  Mayor,  etc.,  of  South- 
ampton, 4  DeG.  McN.  &  G.  137  ;  Book  v.  Book,  ante. 
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But  the  High  Court  of  Justice,  Ontario,  has  power  to 
entertain  suits  as  to  the  validity  of  wills,  whether  probate 
has  been  granted  or  not,  and  if  granted,  whether  revoked  or 
not.     Vide  The  Judicature  Act  (Ont),  s.  33. 

realty °f  ^ne  jurisdiction  of  the  Ecclesiastical  Courts  and  of  the 

Court  of  Probate  (Eng.)  was,  and  that  of  the  Probate  Divi- 
sion (Eng.)  now  is,  confined  to  the  probate  of  instruments 
relating  to  personal  property  (i).     Nor  could  the  doctrine 
Equitable  of  equitable  conversion  be  recognised  as  giving  the  Court 
sion.  of  Probate  jurisdiction  over  a  will  limited  to  real  property 

and  directing  its  conversion  into  personalty  (j  ). 

If  it  did  not  evidently  appear  to  be  a  paper  applying 
only  to  freehold  estate,  the  Court  would  establish  it  (k). 

If  executor        If  an  executor  was  appointed  the  will  was  proveable 

is  appoint-  ...,.  ,         ,         p  7N 

ed,  will      though  it  disposed  only  of  realty  (I). 


proveable. 


In  Elizabeth  Jordan  the  testatrix  died  in  1867,  leaving 
a  will  disposing  of  realty  only,  and  containing  an  appoint- 
ment of  an  executor.  On  motion  for  administration  with 
will  annexed,  to  the  next  of  kin,  the  executor  having 
renounced  probate,  Sir  J.  P.  Wilde  said,  "  I  think  the  next 
of  kin  is  entitled  to  the  grant.     The  general  principle  is 

(i)  Netter  v.  Brett,  Cro.  Car.  395  ;  In  the  goods  of  Drummond,  2  Sw.  & 
Tr.  11 ;  In  the  goods  oj  John  Bootle,  3  P.  &  D.  177.  Lord  Ellenborough  in 
the  case  of  Doe  ex  d.  Ash  v.  Calvert,  (1810)  2  Camp.  K.  B.  389,  remarked 
as  to  a  will  of  lands  that  the  Ecclesiastical  Courts  had  no  control  over  it, 
and  refused  to  receive  the  letters  probate  under  the  seal  of  the  Court  as 
secondary  evidence  of  the  will  ;  while  at  the  same  time  parol  evidence  of 
the  contents  of  such  a  will  given  by  a  witness  who  had  heard  it  read  over 
before  the  testator's  family  on  the  day  of  the  funeral  would  have  been 
admissible,  on  proof  of  the  will  itself  being  lost. 

(j)  Jane  Barden,  1  P.  &  D.  325.  This  observation  would  seem  to 
apply  to  the  High  Court,  Eng.,  with  reference  to  the  Probate  Division. 
Wms.  Exors.  9th  Ed.,  1893,  243-4. 

(k)  Thorold  v.  Thorold,  1  Phillim.  1  ;  Durken  v.  Johnston,  lb.  p.  8  n. 

{I)  Lease,  31  L.  J.,  P.  &  M.  169  ;  Elizabeth  Jordan,  L.R.  1  P.&D.  555 
(1868)  ;  and  Mary  Hombuckle,  15  P.  D.  149. 


IN    COMMON    FORM.  41 

laid  down  in  Williams  on  Executors  (m), — '  the  bare  nomi- 
nation of  an  executor  without  giving  any  legacy,  or 
appointing  anything  to  be  done  by  him  is  sujjicient  to 
make  it  a  will,  and  as  a  will  it  is  to  be  proved ' ;  if  the 
nomination  of  the  executor  made  it  a  will,  the  fact  of  his 
subsequent  renunciation  cannot  take  away  the  effect  of  the 
nomination.  The  principle  laid  down  by  Mr.  Justice 
Williams  was  affirmed  by  Sir  C.  Creswell  in  O'Dwyer  v. 
Geare  (1859) "  (n). 

The  case  of  Jane  Barden,  is  apparently  contra  on  this 
point,  vide  Coote(o);  but  Elizabeth  Jordan  is  the  later 
case  and  would  seem  to  be  decided  upon  consideration  of 
authority  not  referred  to  in  Jane  Barden. 

In  Ontario   since  the  Devolution   of   Estates  Act,  by  Real  and 
which  the  real  estate  as  well  as  the  personal  devolves  upon  estate!* 
the  personal  representative,  the  question  last  referred  to 
would  seem  to  have  become  immaterial  (rp). 

And   if   a   person  has  by  will  exercised  a  power  ofWlll}n     , 

1  .  exercise  or 

appointing  property,  such  will  should  be  proved  although  a  power, 
the  deceased  died  possessed  of  no  property  of  his  own  (q). 

Section  29  of  The  Wills  Act  of  Ontario,  following  sec- 
tion 27  of  the  Imperial  Wills  Act,  contains  a  provision  that 
a  general  gift  of  realty  or  personalty  shall  include  property 
over  which  the  testator  had  a  general  power  of  appoint- 
ment ;  also  a  provision,  section  13, — that  no  appointment 
by  will  in  exercise  of  any  power  shall  be  valid  unless 
executed  in  manner  required  by  the  Wills  Act.  And  all 
real  or  personal  property  comprised  in  any  disposition  made 
by  will  in  exercise  of   a  general  testamentary  power  of 

(m)  Part  1,  Bk.  3,  p.  218,  6th  Ed.  ;  8th  Ed.  231. 

(n)  1  Sw.  &  Tr.  465. 

(o)  8th  Ed.,  p.  41. 

(p)  See  R.  S.  O.  c.  108,  and  amendments  ;  and  Re  Reddan,  ante. 

(q)  Coote,  8th  ed.,  37  ;  and  D.  &  B.  345. 
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appointment,  is  to  be  deemed  to  be  within  section  3  of 
The  Devolution  of  Estates  Act,  Ontario,  if  otherwise 
applicable  (r). 

In  England  where  a  will  is  made  in  execution  of  a 
power,  if  it  relates  to  personalty,  it  must  be  proved  in  the 
Probate  Court  (s). 

In  Ontario  the  distinction  between  real  and  personal 
estate     for    the    purposes    of    administration    has    been 
abolished  (t). 
Of  two  or         If  there  are  two  wills,  not  inconsistent  with  each  other, 

more  wills.  .    . 

both  may  be  admitted  to  probate  as  together  containing 
the  will  (u). 

There  may  be  several  testamentary  papers  all  executed 
as  required  by  the  Wills  Act,  which  being  read  together 
show  a  sufficient  consensus  to  constitute  one  will,  not  a 
will  and  codicil  (v). 
Will  in  Wills  may  have  been  executed  in  duplicate ;  in  such 

case  the  executors  prove  one  part  only,  producing  the  other 
part  in  the  registry.  If  such  other  part  cannot  be  pro- 
duced, its  absence  is  to  be  accounted  for.  A  question  of 
law  may  arise  ;  for  if  one  part  is  destroyed  by  the  testator, 
or  in  his  presence,  and  under  his  directions  with  the 
intention  of  revoking  it,  the  will  is  thereby  revoked,  and 
not  entitled  to  probate  (tv). 
Probate  of  Under  special  circumstances  the  Court  will  grant  pro- 
part  of       \)&te  of  certain  papers  forming  part  of  the  will  of  a  deceased, 

(;•)  R.  S.  O.  c.  108,  s.  3. 

(s)  Wms.  Exors.  8th  ed.  396. 

(t)  Re  Reddan,  ante. 

(u)  Griffith,  2  P.  &  D.  458  ;  Lemage  v.  Goodban,  1  P.  &  D.  57  ;  35  L.  J. 
28;  Harris,  2  P.  &  D.  83;  Femvick,  1  P.  &  D.  319;  and  0' Conner,  13  L. 
R.  Ir.  Ch.  D.  406. 

(v)  Morgan,  1  P.  &  D.  323 ;  Harris,  ante  ;  Petchell,  3  P.  &  D.  153  ; 
Donaldson,  3  P.  &  D.  45,  (probate  of  Scotch  Disposition). 

(w)  Coote  &  Tr.  11th  Ed.  52. 
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the  other  papers  or  authentic  copies  thereof  not  being  in 
the  country  at  the  time  reserving  power  to  the  executor  to 
prove  the  other  papers  or  authentic  copies  thereof  when 
they  arrive,  and  on  an  undertaking  on  his  part  that  he 
will  do  so  (x). 

A  paper  simply  revocatory  should  be  proved  (y),  and  if  Revoca- 
after  probate  the  executor  discover  a  subsequent  testa- 
mentary paper,  he  ought  to  bring  it  into  court,  even  though 
it  be  merely  confirmatory  of  the  will  already  proved  (z). 

A  testamentary  paper  which  either  disposes  of  property  Papers 
situate  in  Ontario  (a),  or  contains  an  appointment  of  an  probate. 
executor,  whether  he  has  renounced  or  not,  (6)  is  entitled 
to  probate  in  Ontario  (c). 

Papers  having  neither  of  these  characteristics  cannot 
be  admitted  to  probate,  unless  incorporated  by  express 
reference  in  a  paper  of  a  testamentary  character  (d). 

Probate  could  not  be  compelled  of  a  will  which  is  confined  ^j„t^ 
to  the  appointment  of  a  guardian  under  the  Act,  12  Charles  guardian 
II.,  above  referred  to  (e).      Nor  of  a   document  simply 
revoking  a  will  (/). 

A  testator  made  a  will,  and  afterwards  another,  which  ^— Re- 
by  implication  revoked  the  former  will.     Subsequently,  by  vir- 
tue terms  of   a   duly   executed   codicil,   he,   by   mistake, 
referred  to   the  former  instead  of  the  later  will.     It  was 
held  that  the  codicil,  by  its  language,  revived  the  former 

(x)  Roberts,  3  P.  &T>.  110. 

(y)  Brenchley  v.  Still,  2  Rob.  162 ;  Brenchley  v.  Lynn,  ib.  441. 

(z)  Weddall  v.  Nixon,  17  Beav.  160. 

(a)  See  S.  C.  Act,  s.  17,  and  53  V.  c.  17  (O.),  and  Coode,  ante. 

(b)  Jordan,  IP.  &  D.  555. 

(c)  Dickson  v.  Montieth,  ante. 

(d)  Griffin  v.  Ferrard,  1  Curt.  97;  Fraser,  2  P.  &  D.  40;  Wms. 
Exors.  96. 

(e)  Morton  deceased,  3  Sw.  &  Tr.  422,  33  L.  J.  P.  &  M.  87  ;  Lady 
Chester's  Case,  1  Vent.  207  :  and  see  post,  Title,  Guardianship  of  Infants. 

{f)  Powlesv.  Oakley,  3rd  Ed.  15. 
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will,  and  that  as  the  later  will  was  not  revoked  by  the 
codicil  all  three  documents  must  be  admitted  to 
probate  (g). 

No  will  or  codicil  which  has  been  revoked  can  be  re- 
vived otherwise  than  as  provided  by  the  Wills  Act  (h). 

There  is  no  other  means  of  showing  an  intention  to 
revive  {%). 
Revival  of        A  testator  made  a  will  in  May,  1890,  and  another  will 
will.  in  January,  1891,  by  which  the  former  was  revoked,  and  a 

codicil  in  March,  1891,  duly  executed,  and  referring  to  the 
revoked  will  by  date,  and  using  the  words  "  this  my  will," 
and  revoking  the  appointment  of  an  executor  and  appoint- 
ing another  in  his  place ;  it  was  held  on  sec.  24  Wills  Act, 
Ont.,  by  the  Court  of  Appeal,  Ontario  (Hagarty,  C.J.,  dis- 
senting), that  the  effect  of  the  codicil,  read  in  connection 
with  the  surrounding  circumstances,  was  to  revive  the 
revoked  will ;  and  that  it  with  the  codicil  constituted  the 
will  of  the  testator,  and  should  be  admitted  to  probate  (j). 

On  appeal  to  the  Supreme  Court  of  Canada  it  was  held, 

(King,  J.,  dissenting),  that  the  will  of  1890  was  not  revived 

by   the  codicil,  and  that  the  will  of  January,  1891,  was 

alone  entitled  to  probate  (k). 

Revoked  The  testator  had  obliterated  the  whole  of   a  codicil, 

codicil. 

including  his  signature,  by  thick  black  marks,  and  at  the 
foot  of  it  had  written  the  words,  signed  by  himself  and 
attested  two  witnesses  :  "  We  are  witnesses  of  the  erasures 
of  the  above."     It  was  held  that  the  codicil  was  revoked, 

(g)  Stedham,  deceased,  Dyke,  deceased,  6  P.  D.  205. 

(h)  R.  S.  O.  c.  109,  s.  24;  Gonlin  v.  Conlin,  24  U.  C.  L.  J.  497  (1888). 

(i)  Wms.  Exors.,  9th  Ed.  166. 

(j)  Purcell  v.  Bergin,  20  A.  R.  Ont.  536. 

(k)  Macdonell  v.  Purcell,— Cleary  v.  Purcell,  23  S.  C.  Rep.  101  ;  and 
see  Steele,  1  P.  &  D.  575 ;  Turner,  64  L.  T.  805 ;  and  McLeod  v.  McNab, 
1891, A.  C.  471. 
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for  the  words  above  mentioned  were  "  a  writing  declaring 
an  intention  to  revoke  it  within  s.  20  of  the  Wills  Act 
(Eng.)  (I),  (s.  22  of  the  Wills  Act,  Ontario). 

A  testator,  being  about  to  travel,  made  his  will  which  Condi- 
contained  the  following  words, — "  On  leaving  this  station 
for  T.  and  M.,  in  case  of  my  death  on  the  way,  know  all 
men  this  a  memorandum  of  my  last  will  and  testament  "  : 
it  was  held  that  the  will  was  not  contingent  upon  his  death 
before  arriving  at  T.  or  M.,  and  the  will  was  admitted  to 
probate  (m). 

Where  the  later  of  two  wills  was  conditional  on  an 
event  which  never  occurred,  the  earlier  was  admitted  to 
probate  (n). 

Section  22  of  the  Wills  Act  must  be  complied  with  in  Revoca- 
the  revocation  of  a  will  to  make  such  revocation  effectual,  wills. 
otherwise  the  will  may  be  admitted  to  probate.     Vide  sec- 
tion 8  of  that  Act  as  to  the  application  of  section  22. 

A  testator  drew  his  pen  through  the  lines  of  various  Probate  of 
parts  of  his  will,  wrote  on  the  back  of  it,  "this  is  revoked," tended"  to 
and  threw  it  among  a  heap  of  waste  papers  in  his  sitting- be  revoked- 
room.     A  servant  took  it  up  and  put  it  on  a  table  in  the 
kitchen.     It  remained  lying  about  in  the  kitchen  till  the 
testator's  death  seven  or  eight  years  afterwards,  and  was 
then  found  uninjured.     Held,  that  the  will  was  not  revoked, 
the  words  "  or  otherwise  destroying  "  in  7  Wm.  IV.  and  1 
Vic.  c.  26,  s.  20  (sec.  22  of  the  Wills  Act,  Ont.),  not  being 
satisfied ;  as,  whatever  the  testator  intended,  the  will  had 
not  been  actually  injured  (o). 

If  there  be  any  proof  in  the  paper  itself,  or  from  clear  Papers  not 
evidence  dehors  that  it  would  convey  the  benefit  which  tamentary. 

(I)  In  <&c,  T.  H.  Gosling,  11  P.  D.  79. 

(m)  In  Mayd,  6  P.  D.  17. 

(n)  Hugo,  36  L.  T.  (Eng.)  518. 

(o)  Cheese  v.  Lovejoy,  2  P.  D.  251,  and  see  Ince,  lb.  111. 
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would  be  conveyed  by  it  if  considered  as  a  will,  and  that 
death  is  the  event  that  is  to  give  effect  to  it,  then  whatever 
its  form,  it  may  be  proved  as  testamentary  (  p). 

marriage  Deeds  indented,  and  poll,  marriage  articles,  powers  of 

articles,  attorney,  bonds,  bills,  notes  of  hand,  cheques  on  bankers, 
endorsements  on  bonds  and  bills,  stock  receipts,  letters, 
memoranda,  and  even,  under  special  circumstances  (q), 
drafts  of  bonds  have  been  holden  to  be  testamentary.  In 
short,  there  is  scarcely  any  paper  which,  regarded  as  to  its 
form  only,  may  not  be  admitted  to  probate,  provided,  of 
course,  it  be  executed  in  the  manner  which  the  law  pre- 
scribes for  the  execution  of  testamentary  papers  (r). 

Intention.  jn  hiding  a  point  of  this  nature  the  Court  looks  to  the 
intention  of  the  writer  and  not  to  the  form  of  the  instru- 
ment (s). 

The  Court  may  admit  part  of  an  instrument  to  probate 
and  reject  the  rest  ( t). 

Codicils.  There  is  an  exception  to  the  rule  that  upon  proving  a 

will  to  which  there  is  a  codicil  or  codicils,  they  must  be 
proved  with  the  will,  namely — where  a  codicil  is  litigated, 
which  in  no  way  alters  the  appointment  of  executors,  and 
where  there  is  a  necessity  or  a  reason  for  administering  the 
estate  sub  modo  without  delay  (u) ;  probate  in  such  case 
being  granted  of  the  will  only,  reserving  the  question  of 
the  validity  of  the  codicil  (v). 

(p)  King's  Proctor  v.  Daines,  3  Hagg.  220 ;  In  re  Nelson,  McLennan  v. 
Wishart,  14  Gr.  199,  512.  And  parol  evidence  is  admissible  to  show  that 
a  paper  is  of  a  testamentary  character.  English  deceased,  34  L.  J.  P.  & 
M.  5,  and  Wms.  Exors.,  9th  Ed.  95. 

(q)  Masterman  v.  Maberly,  2  Hagg.  235. 

(r)  D.  &  B.  159 ;  The  Wills  Act,  Ont.  s.  12. 

(«)  Thorold  v.  Thorold,  1  Phillim.  1 ;  Wms.  Exors.  9th  Ed.  95. 

(t)  Allen  v.  McPherson,  I  H.  L.  C.  191,  209  ;  Nathan  v.  Morse,  3  Phill. 
529 ;  and  see  Smith  v.  Meriam,  25  Gr.  383  ;  and  see  post. 

(«)  C.  &  Tr.  52. 

(v)  See  Roberts,  3  P.  &  D.  110. 
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If  a  will  has  been  proved  abroad,  probate  of  the  codi-  Will  Pro^- 
cils,  if  any,  must  be  granted  by  the  Court  which  granted  —probate 

li       £  i.L  mi  /     i  °f  codicils. 

probate  or  the  will  (w). 

Where  a  will  was  not  forthcoming  after  the  testator's 
death,  the  Court  granted  probate  of  a  codicil,  it  not  having 
been  revoked  by  any  of  the  modes  provided  in  the  Wills 
Act  for  that  purpose  (x). 

A  document  of  a  codicillary  character,  as  of  a  "  sub- 
stantive testamentary  document  "  was  admitted  to  probate, 
the  only  other  papers  found  being  the  drafts  of  two  wills 
about  which  no  evidence  was  forthcoming,  either  as  to 
their  execution  or  revocation  (y). 

And  where  there  had  been  a  revocation  of  the  will  by 
destruction,  but  a  codicil  was  left,  probate  was  granted  of 
the  codicil  alone  (  0). 

A  clause  inserted  in  the  will  by  mistake  of  the  writer  Exclusion 
may  be  omitted  from  the  probate  (a).  from  pro. 

The  Court  has  also  power  to  exclude  from  probate  and 
from  registration  any  words  of  atrocious,  offensive  or  libel- 
lous character  (6). 

Wills  of  Soldiers  and  Mariners. 

By  section  14  of  the  Wills  Act  of  Ontario  (c) :  "Any  Wills  of 
soldier  being  in  actual  military  service,  or  any  mariner  or  and  mari- 
seaman,  being  at  sea,  may  dispose  of  his  personal  estate  as  ners' 

(w)  Lucy  G.  Miller,  8  P.  D.  167. 

(x)  Savage,  2  P.  &  D.  80 ;  30  L.  J.  25. 

(y)  Gardiner  v.  Courthorpe,  12  P.  D.  14.  See  also  Black  v.  Jobling,  1 
P.  &  D.  685  ;  38  L.  J.  74. 

(z)  Turner,  2  P.  &  D.  404. 

(a)  Duane,  deceased,  30  L.  J.  P.  &  M.  173. 

(b)  SWartnaby,  1  Rob.  423  ;  4  No.  Ca.  477 ;  Marsh  v.  M.,  1  Sw.  & 
Tr.,  536  (consent  order). 

(c)  R.  S.  O.  1887.  c.  109. 
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he  might  have  done  before  the  passing  of  this  Act."     This 
section  follows,  verbatim,  section  11,  Imperial  Wills  Act. 

from  com-  The  origin  of  the  exemption  in  favor  of  the  class  of 
withfor-  persons  mentioned,  and  the  construction  of  the  section  is 
Wills1  e\c°f  considered  in  the  judgment  of  Sir  H.  Jenner  Fust,  in 
Drummond  v.  Parish  (d),  from  which  the  following  quo- 
tation is  made  :  "  It  must  be  remembered  that  the  exception 
was  made  at  the  time  when  the  Statute  of  Frauds  wis 
passed  (1676),  and  must  be  considered  with  reference  to 
the  circumstances  of  that  time,  for  the  11th  section  of  the 
soldierf  Present  Act  (the  Imperial  Wills  Act)  is  only  a  continuation 
and  mari-  0f  the  privilege  granted  to  soldiers  and  mariners  in  the 
time  of  Charles  II.;  and  that  before  the  Statute  of  Frauds 
a  will  might  not  only  be  made  by  word  of  mouth,  but  the 
most  solemn  will  might  be  revoked  by  word  of  mouth,  and 
by  any  person  above  the  age  of  fourteen  years  (e).  A  will 
executed  in  the  presence  of  witnesses  might  be  revoked  by 
parol."  The  Court  "  had  been  referred  to  the  Life  of  Sir 
Lionel  Jenkins,  who  claimed  some  merit  for  having,  in  the 
preparation  of  the  Statute  of  Frauds,  obtained  for  the 
soldiers  of  the  English  army  and  mariners  of  our  navy,  the 
full  benefit  of  the  testamentary  privileges  of  the  Roman 
Law,  and  an  exemption  from  the  necessity  of  executing  a 
will  in  writing.  The  exemption  had  avowedly  been 
borrowed  from  the  Roman  Law." 

in  the  A  like  privilege  is  enjoyed  by  soldiers  and  mariners 

states.       under  the  laws  of  certain  States  of  the  American  Union. 

In  ex  parte  Thompson  (/),  the  learned  judge  (Bradford, 
Surrogate  Co.,  New  York),  referring  to  American  and 
English  authorities,  remarked  that,  "  the  provisions  of  the 

(d)  3  Curt.  522,2  Notes  of  Cases,  318. 

(e)  Jarman,  3rd  ed.,  28  ;  5th  ed.  33  n.;  D.  &  B.  219. 

(/)  4  Bradford,  N.Y.  154 ;  see  also  Warren  v.  Harding,  2  R.  I.  Rep. 
133  ;  Lucas  v.  Gofi,  33  Miss.  629,  &  Kent's  Com.  Am.  Law,  p.  517. 
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Statute  of  Frauds  were  not  applied  to  nuncupations  made 
by  soldiers  or  seamen  in  actual  service.  A  similar  excep- 
tion is  made  in  our  own  Statutes  respecting  wills." 

And  Mr.  Smith  (g),  citing  Hubbard  v.  Hubbard  (/i)and 
re  Arthur  White  (i),  says  :  "  The  rule  governing  the  only 
unwritten  wills  now  recognized  is  the  Common  Law  as  it 
stood  before  the  passing  of  the  Statute  of  Frauds." 

In  England  a  distinction  was  recognized  from  a  remote  Distinc- 
period,  and  anterior  to  the  Statute  of  Frauds,  between  thetl0n- 
unwritten  wills  of  soldiers  and  all  other  verbal  testaments  ; 
the  former  being  denominated  military  wills  and  the  latter 
nuncupative  wills  (j). 

The  effect  of  the  Wills  Act  is  to  take  away  the  power  Effect  of 
of  making  nuncupative  wills,  except  in  the  cases  to  which  Wllls  Act 
the  exempting  section  applies  (k). 

There  is  no  limit  to  the  amount  of  personal  property  a  Personal- 
soldier  or  mariner  may  dispose  of  under  section  14;  and^y^.1 
it  is  important  to  consider  under  what  circumstances  such  ,v.olY^  "n" 
dispositions  can  be  admitted  to  probate. 

If  not  admitted,  the  estate  will  go  as  in  the  case  of 
intestacies,  and  the  intentions  of  the  deceased  may  thereby 
in  some  instances  be  defeated. 

(<y)  Smith's  Probate  Law  (Boston,  Mass.),  p.  55. 

(h)  4  Seld.,  N.Y.  Appeals  R.  196. 

(?)  22  L.  R.  110. 

(j)  Swinb.,  pt.  1,  §§  12,  14. 

(7c)  As  to  what  constituted  a  valid  nuncupative  will,  see  Swinb.,  pt., 
1,  s.  12,  and  pt.  4,  s.  29  ;  Hubbard  v.  Hubbard,  supra  ;  Sampson  v.  Broivn- 
ing,  22  Georgia,  293  ;  and  tbe  Clerk's  Instructor  in  Ecclesiastical  Courts, 
by  a  gentleman  of  Doctors  Commons,  Fleet  street,  London,  A.D.  1740  ; 
Bacon's  Abr.  Wills,  D.  and  Walkem  on  Wills,  p.  218,  and  appendix.  An 
instance  of  nuncupative  will  being  admitted  to  probate  was  that  of  Ulich 
Howard,  deceased,  Surr.  Court,  Home  District,  U.C.,  30  March,  1832. 
And  in  the  same  Court,  Collins,  Sept.,  1839,  and  Ritchie,  March,  1S50. 
If  a  Roman  soldier  wrote  his  last  wishes  in  blood  on  his  shield  or  in  the 
dust  of  the  field  with  his  sword  it  was  a  good  testament.     Cod.  6,  21, 15a. 

h.s.c. — 4 
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The  same  observations  which  apply  to  wills  of  personal 
property  in  England  made  previously  to  1st  January,  1838 
(in  Ontario,  1st  January,  1874),  apply  equally  to  those 
wills  excepted  by  the  Act  from  its  general  operation,  and 
as  to  which  the  Statute  has  left  the  old  law  unaltered  (I). 

confinedto  The  privilege  is  confined,  in  the  case  of  soldiers,  to  such 
service8  or  as  are  *n  actual  military  service  (m),  and  in  the  case  of 
seamen  at  mariners  or  seamen  (n)  to  those  who  make  their  wills  at  sea. 

sea. 

Drum-  In  Drummond   v.   Parish,  it   was    shown    that  the 

Parish.  deceased,  Major-General  Drummond,  Director  of  the  Royal 
Artillery,  was  resident  at  Woolwich,  and  the  Court  rejected 
an  allegation  propounding  an  informal  testamentary  paper, 
on  the  ground  that  the  deceased  was  not  "  in  actual  military 
service"  within  the  meaning  of  the  exception  in  the  Act. 
Shearman         Jn  the  case  of  Shearman  v.  Pyke  (o),  the  will  was  purely 

v.  JPykc 

nuncupative.  The  testator  died  in  hospital  at  Moco  Moco 
in  1721,  the  naval  expedition  in  which  he  served  not  being 
over.  In  his  last  illness  he  was  asked  by  J.  P.  and  M.  S. 
Service  of  to  make  his  will,  and  he  replied,  "  I  give  all  I  have  to  my 
master,  and  I  will  give  nothing  from  him,  and  I'll  make 
no  other  will ;  he  may  dispose  of  it  as  he  pleases."  Two 
days  after  the  death,  the  witnesses  signed  a  schedule  of 
the  contents  of  the  will,  and  made  oath  thereof  at  Moco 
Moco.     One  of  the  witnesses  died  on  the  voyage.     The  will 

(l)  Coote.  8th  Ed.  p.  94,  citing  Neville,  4  Sw.  and  Tr.  218,  and  Far- 
quhar,  4  N.  C.  651. 

(?/i)  Drummond  v.  Parish,  ante ;  re  Norris,  3  N.C.  197;  Herbert  v.  Herbert, 
1  Dean  Eccl.  R.  10;  Phipps,  2  Curt.  369;  Hill,  deceased,  4  N.  C.  174; 
1  Rob.  276;  Churchill,  deceased,  4  N.  C.  47  ;  Donaldson,  deceased,  2  Curt. 
386  ;  Neville,  4  Sw.  and  Tr.  218,  and  Boioles  v.  Jackson,  1  Spinks,  E.  &  A. 
U94. 

(n)  Milligan,  deceased,  2  Rob.  108  ;  Morrell  v.  Morrell  (1827),  1  Hagg. 
•51 ;  Lay,  deceased,  2  Curt.  375  ;  Admiral  Austen,  deceased,  2  Rob.  611 ;  The 
Earl  of  Eusten  v.  Lord  Henry  Seymour,  2  Curt.  339  ;  Hayes,  2  Curt.  338  ; 
Corby',  deceased,  18  Jur.  634  ;  Saunders,  deceased,  L.  R.  1  P.  &  D.  16,  and 
14  W.  R.  148. 

(o)  2  N.  C.  334  (A.  D.  1724).  Donaldson,  deceased,  supra.  The  testator, 
was  in  the  E.  I.  Company's  service. 


Actual 
service. 
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was  propounded  by  Governor  Pyke  (the  testator's  master) 
as  a  nuncupative  will,  and  opposed  by  Shearman,  one  of 
the  next  of  kin,  but  after  argument  on  both  sides  the  will 
was  pronounced  for. 

Where  a  will  made  by  an  officer  whilst  engag-ed  in  Neville's 

.       .,.  .  .  ,  ,       ,  ,  &    &  .   case.  Mili- 

actual  military  service  was  signed  by  him,  but  not  attested,  tary  will, 
the  Court  required  that  there  should  be  an  affidavit  of  two 
disinterested  persons,  stating  in  terms  the  signature  to  be 
in  his  handwriting,  and  that  the  form  given  in  the  rules  terested 
should  be  strictly  followed.     (For  Form  see  Appendix.)       witnesses- 

This  was  the  case  of  Glastonbury  Neville  (p),  late  a 
Lieutenant  in  the  Royal  Engineers,  who  was  killed  in  action 
January  31,  1858,  at  Barodia,  in  the  East  Indies.  While 
serving  in  the  Crimean  War,  in  1855,  he  had  made  a  will 
and  codicil.  The  will,  commencing  "  Camp  before  Sebas- 
topol,  April  2nd,  1855,"  was  written  on  three  sides  of  a 
sheet  of  note-paper,  with  the  testator's  signature  at  the  end 
of  the  second  side,  but  not  at  the  end  of  the  third  side.  On 
the  fourth  side  was  endorsed,  "  My  will,  G.  Neville,  April 
2nd,  1855."  The  codicil  folded  on  the  fourth  side,  and  was 
dated  June  7th,  1855,  but  was  unsigned.  Administration 
with  the  will  annexed  was  granted  in  March,  1859,  to  a,,     , 

p  •  March, 

legatee  on  the  practice  above  referred  to  being  complied  1859. 
with. 

The  case  of  Farquhar,  deceased  (q),  was  that  of  a  soldier  will  of  a 
who  was  a  minor,  and  being  mortally  wounded  wrote  his?^^ 
will  in  pencil  on  the  field  of  battle,  and  the  surgeon  alone 
attested  it.  The  question  was  whether  this  was  a  valid 
will,  and  Sir  H.  Jenner  Fust  held  that  as  he  might,  accord- 
ing to  the  Statute  of  Frauds,  have  made  such  a  will  and 
even  a  nuncupative  will,  whether  major  or  minor,  it  was 

(p)  4  Sw.  &  Tr.  218. 
(?)  4N.C.  651. 
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under  the  11th  section  of  the  (Imp.)  Wills  Act  a  good  and 

valid  will. 
In  bar-  ^n  0fRcer  in  the  Queen's  army,  with  his  regiment,  in 

actual        barracks  in  a  British  colony  is  not  "  in  actual  military 

service 

service  "  within  the  section  referred  to  (r). 

Milligan's         In  William  Milligan  (s)  the  testator  was  master  of  a 
case.  merchant  vessel,  and  died  at  sea  in  May,  1849.     He  wrote, 

addressed,  and  sent  by  post  to  his  wife,  a  letter  purporting 
to  contain  his  will,  which  she  received,  bequeathing  to  her 
all  his  property,  but  appointing  no  executor.  The  letter 
was  proved  to  be  in  the  handwriting  of  the  deceased.  It 
Mariner's  was  headed  "Margate  Roads,  5th  August,  1848,"  and  com- 
at  se^ade  menced>  "  My  dear  Margaret, — Thus  far  on  my  journey. 
It  is  now  blowing  a  strong  gale.  Life  is  uncertain.  In  the 
event  of  we  being  parted  forever  in  this  world,  I  wish  you 
to  have,  and  bequeath,  everything  that  I  am  possessed  of, 
goods,  money,  ships,  or  land,  or  all  debts  due  me,  or  all 
money  coming  by  any  way  whatsoever.  I  have  not  made 
any  will,"  &c.  The  letter  was  signed  by  deceased,  but  not 
attested.  No  other  paper  of  a  testamentary  nature  was 
found.  It  was  held  to  be  within  section  11  of  the  Wills 
Act,  and  that  there  were  dispositive  words  in  the  paper.  It 
was  admitted  to  proof,  and  administration,  with  the  will 
annexed,  was  granted  to  the  widow,  justifying  security  not 
being  required  as  the  parties  cited  (brothers)  had  not  a 
prior  claim  to  the  grant. 
McMur-  In  M'Murdo  ( t),  said  to  be  the  leading  case  on  the 

question  as  to  what  constitutes  "  being  at  sea  "  within  the 
11th  section  of  the  Wills  Act,  Imp.  (u),  with  which  section 
14  of  the  Wills  Act  of  Ontario  corresponds;  a  will  made  by  a 

(r)  Whyte  v.  Itepton,  3  N.  C.  97  (1844)  ;  Norris,  deceased,  ib.  197. 

(*)  2  Rob.  108  (1849). 

(t)  L.  R.  1  P.  &  D.  540;  37  L.  J.  14  (1867). 

(u)  Coote,  11th  Ed.  416. 
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mariner  serving  on  board  H.  M.  S.  The  Excellent,  she  being 
permanently  stationed  in  Portsmouth  harbour,  was  on  a 
motion  for  revocation  of  letters  probate  which  had  been 
granted  by  the  Prerogative  Court,  held  to  be  the  will  of 
*'  a  mariner  or  seaman  being  at  sea,"  within  the  exemption 
of  the  Statute,  and  the  motion  rejected. 

In  the  case  of  Henry  Corby  (v),  distinguished  in  the  Corby, 
case  of  M'Murdo,  an  able  seaman  on  board  the  ship  "  J.  A." 
at  Melbourne,  Australia,  application  was  made  for  probate 
of  certain  informal  papers  (letters),  under  section  11,  the 
evidence  showed  that  the  vessel  was  in  port,  and  although 
the  letters  were  written  on  board,  she  did  not  sail  for 
fifteen  days  after  they  were  written.  The  Court  refused 
the  motion  on  the  ground  that  the  case  did  not  come  with- 
in the  words  "  mariner  or  seaman  being  at  sea." 

The  nuncupative  will  of  an  officer  of  the  U.  S.  Navy  in  At  sea. 
command  of  the  gunboat  "  Benton,"  made  while  the  vessel 
was  lying  opposite  Vicksburg  in  the  Mississippi  River  was 
held  not  entitled  to  probate,  not  having  been  made  "  at 
sea"  (w).  But  a  similar  will  of  the  master  of  a  ship  made 
on  board  while  she  was  at  anchor  in  an  arm  of  the  sea 
where  the  tide  ebbs  and  flows  was  admitted  (x). 

In  some  of  the  cases  referred  to,  e.g.  Shearman  v.  Pyke, 
Huston  v.  Seymour,  and  Morrell  v.  Morrell,  the  will  was 
purely  nuncupative  ;  in  others  written  but  unattested ;  in 
others  attested  by  only  one  witness. 

No  particular  form  of  words  is  necessary,  and  no  par-Astoform 
ticular  number  of  witnesses  is  required,  provided  the  proof 
be  sufficient  to  satisfy  the  Court  as  to  the  substance  of  the 
testamentary  request  or  declaration  (y). 

(v)  18  Jur.  634 ;  1  A.  &  E.  392. 

(w)  Gwin,  1  Tucker,  Surr.  Rep.,  N.  Y.  44. 

(x)  Hubbard  v.  Hubbard,  4  Seld.  N.  Y.  App.  R.  196. 

(y)  Exp.  Thompson,  4  Bradford,  N.  Y.  154,  and  Hubbard  v.  Hubbard, 
supra. 
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Practice  if 
no  execu- 
tor. 


Will  of 
soldier  or 
mariner, 
how  esta- 
blished. 


Where  no  executor  has  been  named,  administration 
cum  test,  annex,  is  granted  as  in  cases  of  other  wills  where 
no  executor  has  been  appointed  (z). 

When  it  is  sought  to  establish  an  informal  will  on  the 
ground  of  the  testators  having  made  it  while  in  actual 
military  service ;  or,  being  a  mariner,  while  at  sea,  an 
affidavit  of  the  facts  on  which  the  privilege  depends,  and 
setting  forth  the  expedition  on  which  the  testator  was- 
engaged  must  be  filed  (a). 

A  schedule  containing  the  words  of  the  testator  as 
uttered  by  him,  as  in  the  case  of  Shearman  v.  Pyke,  or  the 
informal  papers  containing  the  will  must  be  marked  and 
filed.  In  that  case  it  would  appear  that  the  words  had 
been  reduced  to  writing  and  subscribed  by  the  witnesses, 
who  two  days  afterwards  deposed  to  it  before  some  person 
authorized  to  administer  oaths. 

Probate  was  allowed  to  pass  in  common  form  on 
affidavit  from  a  clerk  in  the  War  Office  that  the  parties 
deceased  were  at  the  time  their  wills  were  made  in  actual 
military  service  (b). 

In  certain  States  of  the  United  States  the  nuncupation 
is  reduced  to  writing  at  the  hearing  in  the  form  in  which 
it  may  be  established  by  the  evidence  (c). 

The  other  proceedings  are  those  in  the  ordinary  cases 
before  the  Wills  Act. 

Blind  or  The  practice  as  to  wills  of  blind  or  illiterate  persons 

illiterate 

persons,  applies  to  these  wills,  viz.,  that  probate  of  the  will,  or 
administration  with  the  will  annexed  of  any  blind,  or 
illiterate,  or  ignorant  person,  is  not  allowed  to  issue,  unless. 

(  z)  Vide  cases  of  Morrell,  Neville,  and  Thome,  tupra. 

(a)  Thome,  4  Sw.  &  Tr.  36. 

(5)  2  Curt.  268,  n. 

(c)  Smith's  Probate  Law,  55,  and  authorities  there  cited. 
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the  Court  is  satisfied  that  the  said  will  was  read  over  to 
the  testator  before  its  execution,  or  that  the  testator  had 
at  such  time  knowledge  of  the  contents  (d). 

Wills  of  Married  Women. 

A  married  woman,  since  the  Married  Woman's  Property 
Act,  1884,  Ont.  (e),  is  capable  of  disposing  by  will  of  any 
real  or  personal  property  as  her  separate  property  in  the 
same  manner  as  if  she  were  a  feme  sole  without  the 
intervention  of  any  trustee. 

The  devise  or  bequest  which  a  married  woman  might  How  exe- 
make  under  22  Vic.  c.  34,  s.  16  (/),  was  required  to  be  exe-tween4 
cuted  in  the  presence  of  two  or  more  witnesses,  neither  of  an^  Jan' 
whom  was  her  husband.  1874- 

The  will  of  a  married  woman  made  after  January  1st, Wills  Act- 
1874,  is,  like  other  wills,  subject  to  the  requirements  of 
section  12  of  the  Wills  Act  (g),  as  to  execution  ;  the  word 
"person  "  in  section  10,  by  the  interpretation  clause  of  the 
original  Act,  including  a  married  woman. 

Among  the  rights  incident  to  separate  property  of 
married  women  is  the  right  of  bequeathing  it  (h). 

Such  wills  are  admitted  to  probate  (i).     In  the  case  Married 
of  Adams  v.  Corcoran  (j),  probate  of  the  will  of  a  married  living 
woman  living  separate  from  her  husband  had  been  granted,  seParate- 
and  it  was  said  that  the  husband  might  have  appeared  and 
opposed  probate  in  the  Surrogate  Court,  as  in  Paglar  v. 
Tongue  (L.  R.  1  P.  &  D.  158). 

(d)  Thome,  i  Sw.  &  Tr.  36;  Hackett,  4  Sw.  &  Tr  221 ;  29  L.  J.  42. 

(e)  R.  S.  O.  1887,  c.  132,  s.  2. 
(/)  R.  S.  O.  1887,  c.  109,  s.  6. 
(g)  R.  S.  O.  c.  109. 

(h)  Hadden  v.  Fladgate,  1  Sw.  &  Tr.  52  (A.D.  1858). 

(t)    Ibid. 

(j)  25  C.  P.  524  ;  1875. 
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Divorced.  jn  the  executor's  or  administrator's  oath,  on  applica- 
tion for  probate  or  administration,  a  divorced  woman  is 
described  by  the  name  by  which  she  was  known  at  the 
time  of  her  death  (k). 


Price 
deceased. 


Since  the  decision  In  Amelia  Price  (I),  a  general 
probate  of  the  will  of  a  married  woman  is  issued  without 
the  limitations  formerly  inserted  in  the  grant. 

In  giving  judgment  in  that  case,  Butt,  J.,  said : — 
"  This  is  an  application  for  granting  probate  of  the  will 
of  a  married  woman  disposing  of  her  separate  property. 
The  will  was  dated  February  5, 1885,  and  the  executors  and 
executrix  appointed  under  the  will  applied  to  the  registry 
for  a  general  grant.  This  was  refused,  as  contrary  to  the 
prevailing  practice.  Thereupon,  application  was  made  to 
me  by  motion  to  direct  a  grant  to  issue  without  the  usual 
words  limiting  it  not  only  '  to  such  property  as  the  testa- 
trix had  a  right  to  dispose  of,'  but  also  'to  such  property 
as  she  has  disposed  of  by  her  will.'  It  was  contended  that 
since  The  Married  Woman's  Property  Act,  1882,  no  reason 
exists  for  limiting  the  grant.  Although  I  understand  the 
grounds  on  which  the  practice  was  based,  I  have  not  been 
able  to  satisfy  myself  of  its  necessity  even  before  the  Act 
of  1882.  Now,  at  all  events,  since  that  Act,  a  married 
woman  having  full  power  to  dispose  of  her  separate  estate. 
I  think  the  limitation  ought  no  longer  to  be  insisted  on, 
The  policy  of  recent  legislation  having  been  to  place  a 
married  woman,  so  far  as  her  separate  estate  is  concerned, 
in  the  position  of  a  feme  sole,  I  direct  probate  to  issue  as 
prayed.  As  this  will  alter  a  long  established  practice,  I 
thought  it  right  to  speak  to  the  President  before  deciding 
this  case,  and  I  may  say  that  he  approves  of  the  course  I 
am  now  taking"  (I). 

(k)  Hay,  35  L.  J.   N.  S.)  P.  &  M.  3 ;  1  L.  E.  P.  *  D.  51. 

(I)  12  P.  D.  137 ;  56  L.  J.  P.  D.  &  A.  72  ;  57  L.  T.  497 ;  35  W.  R.  596. 
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Executors. 

If  executors  have  been  appointed  by  a  testator  they  Executors, 
are  entitled  'potior  jure  to  a  grant  of  letters  probate. 

It  is  obligatory  on  the  Court  to  grant  probate  to  the  Executor 

a  *  .  jjotiore 

executor  (m),  except  under  special  circumstances  referred  to  jure. 
in  S.  C.  Act,  s.  56. 

The  executor  makes  oath  to  the  value  of  the  property  Value  of 
of  the  deceased.  By  Rule  5  the  petition  in  every  case  is  proper  y* 
to  show  "  the  value  of  the  whole  property  of  the  deceased, 
and  also  the  separate  value  of  the  personal  and  real  estate, 
and  full  particulars  and  an  appraisement  of  all  said  property 
shall  be  exhibited  with  said  application  and  shall  be  verified 
upon  oath." 

And  by  "  The  Succession  Duty  Act,  1892,"  Ont.,  s.  5, 
an  executor  or  administrator  applying  for  letters  probate, 
or  letters  of  administration  to  the  estate  of  a  deceased 
person  shall,  before  the  issue  of  letters  probate  or  adminis- 
tration to  him,  make  and  file  with  the  Surrogate  Registrar, 
a  full,  true  and  correct  statement  under  oath,  showing  a 
full  itemized  inventory  of  all  the  property  of  the  deceased 
person  and  the  market  value  thereof. 

An  affidavit  was  accepted  from  the  agent  of  an  executor 
putting  a  higher  value  upon  an  estate,  and  at  the  same 
time  explaining  a  mistake  made  by  his  principal  (n). 

And  if  an  executor  intermeddle  in  the  administration  Executor 
of  the  effects  of   the  first  testator,  he  cannot  refuse  the  able  to  take 
administration  of  the  effects  of  the  latter,  nor  can  he  take  pro  a  e" 
upon  himself  the  latter  and  refuse  the  former  (o). 

As  to  what  amounts  to  intermeddling  so  as  to  render 
an  executor  compellable  to  take  probate, — it  has  been  held 

(m)  T.  H.  Oliphant,  1  Sw.  &  Tr.  537  ;  Wms.  Exors.  258. 
(n)  De  Angulo  v.  Urruela,  1  P.  &  D.  598  ;  38  L.  J.  21. 
(o)  Wms.  Exors.  227. 
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General 
probate. 


Infant 
executor. 


Feme 
covert. 


that  inserting  an  advertisement  in  newspapers  calling  upon 
persons  to  send  in  their  accounts,  and  to  pay  money  due  to 
the  testator's  estate  to  A.  and  B.,  "  his  executors  in  trust," — 
was  held  to  make  A.  and  B.  compellable  to  take  probate  {p). 

Generally  whatever  acts  will  make  a  man  liable  as 
executor  de  son  tort  will  be  deemed  an  election  of  the 
executorship.  So,  receiving,  or  releasing  debts  due  to  the 
testator ;  and  answering  in  reply  to  an  inquiry  who  were 
the  executors,  that  the  writer  and  others  were  executors 
show  an  election  of  the  executorship  (q). 

The  probate  granted  to  executors  whose  appointment  is 
general  and  absolute  is  also  itself  general  and  absolute  in 
its  powers.  It  extends  over  all  the  property  of  the  testator 
situate  in  Ontario,  and  does  not  terminate  even  necessarily 
by  the  death  of  the  executors,  but  may  be  continued  as 
to  an  indefinite  period,  by  the  chain  of  executorship. 

An  infant,  whether  male  or  female,  may  be  appointed 
executor,  but  is  not  capable  of  taking  probate  until 
majority.  When  an  infant  is  so  appointed  the  Court  will 
grant  administration  with  the  will  annexed  to  the  guardian 
of  such  infant,  or  to  such  other  person  as  the  Court  may 
think  fit  until  the  infant  attains  the  age  of  twenty-one 
years  (r). 

If  a  testator  have  appointed  children  en  ventre  sa  mere 
they  are  admitted  to  be  executors  (s). 

Formerly  a  married  woman  could  not  take  the  office  of 
executrix  or  administratrix  without  the  consent  of  her 
husband  (t). 


(p)  Long  v.  Symes,  3  Hagg.  771  ;  Wms.  Exors.  228. 

(g)  Wms.  Exors.  9th  Ed.  228-9. 

(r)  lb.  184,  185. 

($)  lb.  184. 

(t)  lb.  185  ;  Balsam  v.  Robinson,  19  U.  C.  C.  P.  266. 
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Now,  by  The  Married  Women's  Property  Act,  1884, 
following  the  Imperial  Act  of  1882,  and  consolidated  in  the 
Revised  Statutes  of  Ontario,  1887,  as  chapter  132,  it  is 
provided  (s.  3,  s-s.  2)  that  "  a  married  woman  shall  be 
capable  of  entering  into  and  rendering  herself  liable  in 
respect  of  and  to  the  extent  of  her  separate  property  on 
any  contract  .  .  .  as  if  she  were  a  feme  sole."  And  by 
the  interpretation  clause, (section  2),  the  word  "contract"  in 
the  Act  includes  the  acceptance  of  any  trust,  or  of  the 
office  of  executrix  or  administratrix ;  and  the  provisions  of 
the  Act  as  to  liabilities  of  married  women  extend  to  all 
liabilities  by  reason  of  any  breach  of  trust  or  of  devastavit 
committed  by  a  married  woman  being  a  trustee,  or 
executrix,  or  administratrix  either  before  or  after  her  mar- 
riage, and  her  husband  shall  not  be  subject  to  such  liability 
unless  he  has  acted  or  intermeddled  in  the  trust  or 
administration. 

It  also  provides  (s.  19)  that  a  married  woman  who 
is  an  executrix  or  administratrix,  alone  or  jointly  with  any 
other  person  or  persons  of  the  estate  of  any  deceased 
person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property 
subject  to  any  trust,  may  sue  or  be  sued,  and  may  transfer 
or  join  in  transferring  in  that  character  any  of  the  particu- 
lars mentioned  in  section  9  of  the  Act  without  her  husband 
as  if  she  were  a  feme  sole  ;  such  particulars  being  (s.  9) — 
deposits,  all  sums  forming  part  of  public  stocks  or  funds 
which  on  the  1st  July,  1884,  were  standing  in  the  sole  name 
of  a  married  woman,  and  all  shares,  stock,  debentures, 
debenture  stock,  or  other  interests  of  or  in  any  corporation, 
company  or  public  body,  municipal,  commercial,  or  other- 
wise, or  of  or  in  any  industrial,  provident,  friendly,  benefit, 
building,  or  loan  society,  which  on  the  1st  July,  1884,  were 
standing  in  her  name. 

A  firm  consisting  of  several  partners  may  be  appointed  Firm, 
executors,  but  the  appointment  is  held  to  be  of  the  indi- 
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viduals  who  compose  it  and  not  of  the  firm  collectively, 
and  each  member  is  entitled  to  be  joined  in  the  grant  of 
probate  (u). 


Alien. 


An  alien  stands  in  the  same  position  as  a  natural  born 
British  subject  as  to  executorship  (v). 


Executor  An  executor  is  either  nominated  or  apppointed,  in  the 

appom  e  .  w^[}  or  jn  a  codicil  thereto,  or  is  executor  according  to  the 
tenor  of  the  will. 

Executor  An  executor  according  to  the  tenor  is  a  person  required 

ficcorciiiisr 

to  the  or  directed  by  the  will  to  perform  one  or  more  of  the  duties 
of  an  executor,  e.g.,  to  pay  the  debts  or  to  administer  gen- 
erally the  estate  of  the  testator  (w). 

The  practice  in  the  registry  of  the  Probate  Division 
Eng.,  as  stated  by  Mr.  Coote,  11th  Ed.  p.  4<2n,  is — that 
"  whenever  a  will  contains  a  direction  to  pay  debts,  but  no 
person  is  nominated  to  pay  them,  and  after  or  before  this 
direction  all  the  personal  estate  is  bequeathed  to  a  person  by 
name,  that  person  is  held  to  be  the  executor  according  to 
the  tenor  of  the  will.  If  personalty,  however,  is  left  to 
any  person  after  or  subject  to  the  payment  of  the  testator's 
debts,  this  is  held  to  be  no  appointment  of  an  executor.  In 
foreign  wills  where  no  executor  is  appointed,  it  is  not  the 
practice  as  formerly,  to  consider  the  heritier  or  heir  named 
in  the  will  as  such.  Where  a  testator  has  expressed  a  wish 
in  his  will  that  a  person  named  by  him  shall  administer  his 
estate,  that  person  will  be  held  to  be  an  executor,"  cit. 
Brown,  L.  R.  2  P.  &  D.  Ill  (x). 

(u)  Fernie,  6  No.  Ca.  657  ;  Wms.  Exors.  9th  Ed.  184. 

(v)  "The  Naturalization  Act,"   Canada,   R.  S.  C.  c.  113,  s.  3 ;    Wms. 
Exors.  9th  Ed.  184. 

(w)  Coote  &  Tr.  11th  Ed.  42  ;  Wm.  Bell,  4  P.  D.  85 ;    Punchard,  2  P. 
«fe  D.  370 ;  Fraser,  2  P.  &  D.  186. 

(x)  See  Punchard,  2  P.  &  D.  370 
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A  testator  appointed  William  McC,  of  Canonbury,  anW^yof 

1  r  '  ,       exeoutors. 

executor.  The  only  persons  at  all  answering  the  descrip- 
tion were   Thomas  McC.  and  William  Abraham  McC. —  Extrinsic 

£j  vidcncc 

Held,  that  parol  evidence  was  admissable  to  prove  which 
person  was  intended  by  the  testator.  Probate  granted  to 
Thomas  McC.  (y). 

A  testator  by  his  will  said — "  I  appoint  R.  H.  P.  and  J.  Executors 

-i.-,  ,.  •!  •■!  according 

E.  W.,  but  did  not  state  in  what  capacity  he  appointed  to  the 
them.  He  also  bequeathed  legacies  "  to  each  of  my  execu-  enor" 
tors,"  and  gave  to  his  "  said  executors  "  the  residue  of  his 
property  with  certain  directions  concerning  it.  The  Court 
held,  upon  motion,  that  by  the  words  of  the  will  R.  H.  P. 
and  J.  E.  W.  were  appointed  executors,  and  granted  probate 
to  them  accordingly  (z). 

And  where  a  testator  nominated  trustees — "  to  carry 
out  this  will  "  and  "  for  the  due  execution  of  this  my  will " 
— it  was  held  that  they  were  executors  according  to  the 
tenor  and  entitled  to  probate  (a). 

Directions  to  get  in  the  estate  of  the  testator,  and  to 
distribute  it  in  a  certain  manner  after  the  payment  of 
all  funeral  and  other  expenses  were  held  sufficient  to  con- 
stitute a  trustee  an  executor  according  to  the  tenor  (b) ;  but 
a  person  named  as  trustee  without  any  duty  being  assigned 
to  him  or  any  bequest  to  him,  has  been  held  not  to  be 
executor  according  to  the  tenor  (c). 

A  testator  by  his  will  appointed  two  executors,  with  Will— Re- 
the  usual  directions  as  to  payment  of  debts,  etc.  He  also  appoint  ° 
appointed  the  same  persons  trustees  with  directions  to  pay  ment  °f 

rjr  r  .  executors. 

the  income  arising  from  his  property  to  his  wife  and  his 

(y)  Brake,  6  P.  D.  217.    Acted  upon  iu  Daintree  v.  Fasulo,  13  P.  D.  67. 
(z)  William  Bradley,  8  P.  D.  215. 

(a)  Russell  (1892)  P.  380. 

(b)  Lush,  13  P.  D.  20. 

(c)  Lowrey,  3  P.  &  D.  157. 


62  PROBATE 

only  son  in  equal  shares  during  her  life  or  widowhood,  and 
after  her  death  or  re-marriage  the  whole  estate  was 
bequeathed  to  the  son  absolutely.  There  were  also  alter- 
native trusts  in  case  of  the  son  dying  in  the  wife's  lifetime, 
either  unmarried,  or  married  leaving  children.  After  his 
death  the  will  was  found  with  the  clause  appointing 
executors  cut  out  of  it,  and  there  was  evidence  of  declara- 
tions by  the  testator  that  he  had  cut  it  out  with  a  pair  of 
scissors,  with  the  intention  of  cutting  out  the  name  of  one 
of  the  executors.  The  wife  died  in  the  lifetime  of  the 
testator,  and  in  the  events  which  had  happened  at  his 
death,  the  son  had  become  the  only  person  entitled  to  the 
estate.     It  was  held  that  the  appointment  of  executors  was 

Trustees 

not  execu-  revoked  by  the  mutilation  of  the  will ;   that  the  trustees 
cording  to  were  not  executors  according  to  the  tenor ;  and  that  the 
the^tenor.   gon  was  entitled  to  a  grant  of  administration  with  the  will 
annexed  (d). 

If  a  testator  give  to  A.  all  his  real  and  personal  estate 
to  apply  the  same,  "  after  payment  of  debts,"  to  the  pay- 
ment of  legacies,  without  expressly  nominating  him  as 
executor,  A.  will  be  executor  according  to  the  tenor,  and 
entitled  to  probate  (e). 

A  testator  nominated  certain  persons  as  trustees,  but 
did  not  therein  appoint  executors.  The  envelope  was 
endorsed  as  follows:  "Will  of  A.  .  .  .  Feb.,  1879. 
W.  S.  Deacon,  R  Williams,  H.  S.  Northcote,  W.  Geddin, 
executors."  Probate  was  granted  to  them  as  executors 
according  to  the  tenor  (/). 

An  universal  legatee  is  not  an  executor  as  such  (g). 

(d)  Maley,  12  P.  D.  134. 

(e)  William  Bell,  4  P.  D.  85. 

(/)  In  the  Goods  of  the  Earl  of  Leven  and  Mellville,  15  P.  D.  22  ;  1889. 
(<7)  D.  &  B.  339 ;  T.  H.  Oliphant,  1  Bw.  &  Tr.  526;  Wins.  Exors.  258. 
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Probate  is  granted  to  all  the  executors,  no  matter  what 
the  number  may  be  ;  or  to  one  executor  on  the  renuncia- 
tion of  the  others. 

An  executor  cannot  be  passed  over  on  account  of  bad  Indefeasi- 

»  .  bihty  of 

character  (h)  or  on  account  of  bankruptcy,  insolvency,  or  executor's 
even  felonj^i). 

Accordingly,  where  an  executor  (being  residuary  legatee) 
cut  off  a  part  of  a  will  containing  legacies,  and  thereby 
attempted  to  put  £500  into  his  own  pocket,  and  which 
attempt  at  fraud  he  admitted,  the  Court  had  no  option  but 
to  decree  probate  to  him  with  his  co-executor  (j). 

But  the  56th  section  of  the  S.  C.  Act  authorizes  the  Special 
Court  to  pass  over  the  executor  in  certain  special  circum-  stances, 
stances.     By  that  section  an  executor  may  be  passed  over,  ^^  g  e£ 
if  he    be  resident  out    of    Ontario   at    the    time   of    hisAot- 
testator's  decease,  and  there  shall  appear  to  the  Court  to 
be  a  necessity  for  or  a   convenience  in    making  a  grant 
of  administration  with  the  will  annexed   to   some  other 
person. 

With  this  exception,  lunacy,  idiocy,  and  mental  imbe- 
cility, are  the  only  grounds  upon  which  an  executor  may 
be  excluded  from  probate  (k). 

An  executor  may  have  been  expressly  nominated  by 
the  testator,  or  by  a  person  authorized  in  his  will  to  make 
the  nomination  on  his  behalf  (I). 

If   a   corporation   aggregate   be   appointed   executors,  Corpora- 
administration  (with  the  will  annexed)  will  be  granted  to  cutora. 

(h)  Samson,  3  P.  &  D  48. 

(t)  Smethurst  v.  Tomlin,  2  Sw.  &  Tr.,  143-147. 

(j)  Mary  Hill,  6  Jurist,  350. 

(7c)  Evans  v.  Tyler,  2  Rob.,  131 ;  and  vide  "  Grant's  for  use  and 
benefit,"  post. 

(I)  Cringan,  1  Hagg.  548,  and  Jackson  jv.  Paulet,  2  Rob.  p.  315; 
see  also  A.  H.  Ryder,  2  Sw.  &  Tr.  p.  128. 
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their  syndic  (m) ;  but  the  grant  will  not  be  made  until  the 
appointment  of  the  syndic  is  before  the  Court  (n). 

The  Surrogate  Courts  of  Ontario  grant  letters  probate 
of  wills  to  Trust  Corporations  authorized  by  law  to  accept 
and  execute  the  office  of  executor  under  the  provisions  of 
the  Ontario  Joint  Stock  Companies'  Letters  Patent  Act 
when  any  such  corporation  has  been  appointed  such 
executor  by  the  will  of  a  deceased  testator  (o). 

If  there  be  several  executors,  one  may  prove  alone, 
without  notice  to  the  others,  and  in  this  case  a  power  is 
reserved  by  the  court  to  grant  probate  to  the  latter  when- 
ever they  or  any  of  them  shall  duly  apply  for  the  same. 

But  this  reservation  of  power  can  only  be  made  to  an 
executor  who  is  equal  in  degree.  Therefore  when  an 
executor  for  life  takes  probate,  power  is  not  reserved  to  the 
executor  substituted  upon  his  decease. 

Where  a  will  contained  an  appointment  in  the  words — 
"  I  appoint  my  wife  sole  executrix,  and  in  default  of  her  I 
appoint  J.  K.  and  R.  F.  to  be  executors,"  the  wife  proved 
and  died ;  and  probate  was  granted  to  the  others  as  execu- 
tors substituted  (p). 

Executors  to  whom  this  power  is  reserved  may  at  any 
time,  either  during  the  lifetime  or  after  the  death  of  the 
other  executor  take  probate. 

The  grant  is  called  a  double  or  treble  probate. 

Note. — The  Imp.  Stat.  41,  Geo.  III.  c.  86,  provides  that  duties 
shall  not  be  payable  in  respect  of  grants  of  probate,  and  other  grants, 
more  than  once  on  the  same  estate,  a  denoting  stamp  merely  being 
affixed  to  the  double  grant.     As  to  the  practice  in  Ontario  in  such  cases, 


(m)  E.  Darke,  1  Sw.  &  Tr.,  517. 

(n)  Wms.  Exors.  184  n. 

(o)  See  R.  S.  O.  (1887)  cap.  157,  ss.  4,  74,  75  ;  and  54  V.  c.  23,  ss.  1,  2. 

(p)  Foster,  2  P.  &  D.  304. 
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wide  post,  Tit.  '  Stamp  Duties.'     By  the  Succession  Duty  Act,  1S92,  Ont.,  the  as  to 

property  liable  to  such  duty  is  that  passing  on  the  death  of  the  owner  (q).  cl0lv  ? 

pro  Dates. 

If  the  will  have  been  previously  proved  and  deposited  Probate  of 
in  the  Court  of  another  jurisdiction,  it  is  competent  to  the  copy  of  will 
executor  to  prove  an  authentic  copy,  i.  e.,  an  exemplifica-  piigeatTon. 
tion  or  office  copy,  loco  originalis. 

It  is  most  usual  for  the  Court  to  grant  probate  of  the  Probate  of 
will  latest  in  date  ;  but  if  the  parties  interested  under  such  ^j^ 
will  have  been  cited  to  propound  it,  and  do  not  do  so,  the 
Court  grants  probate  in  common  form  of  the  one  preceding 
it  in  date  (r). 

If  a  codicil  have  been  discovered  at  a  period  subsequent  Codicil 

•ni-  c  discovered 

to  probate  of  a  will  being  takeD,  a  separate  probate  tor  that  subse- 
codicil  will  be  granted  to  the  executor,  provided  it  in  no  probate  of 
way  repeals  or  alters  the  appointment  of  executors  already  3^-^™ 
made  in  the  will  (s).     If  different  executors  are  appointed  ditierent 
by  the  codicil,  the  probate  of  the  will  must  be  brought  in 
and  revoked,  and  a  new  probate  will  be  granted  of  the  will 
and  codicil  together  (t). 

The  probate  does  not  necessarily  expire  with  the  death  ^o^cTex- 
of  the  grantee.     An  executor  having  taken  probate  of  his  ecutorship. 
own  testator's  will  becomes  executor,  ipso  facto,  not  only 
of  that  will,  but  also,  and  without  further  grant,  of  the 
will  of  any  testator,  of  whom  the  other  was  sole  or  surviv- 
ing executor  (u),  and  so  on,  ad  infinitum,  upwards  (v). 

(q)  55  Vict.  c.  6,  s.  4. 

(r)  Palmer  v.  Dent,  7  Notes  of  Cases,  555. 

(s)  Langdon  v.  Booke,  1  Notes  of  Cases,  254  ;  Wm.  Beetson,  6  Notes  of 
Cases,  13. 

(t)  Vide  post,  "  Revocations." 

(u)  Wms.  Exors.  8th  ed.,  258.  See  In  re  De  La  Bonde,  19  Gr.  119; 
Allen  v.  Parke,  17  C.  P.  108  ;  and  Be  Stephenson,  Kinnee  v.  Malloy,  24  O. 
R.  395. 

(v)  J.  Perry,  2  Curt.  655  ;  Wankford  v.  Wankford,  1  Salk.  309  ;  Chap- 
man  v.  Dalton,  Plowd.  286  ;  Barnsby  v.  Grantham ;  Ibid,  525,  and  C.  &  Tr. 
60. 

H.S.C. — 5 
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If  Probate       The   office   of   executor   is    transmissible    downwards 

taken.  , 

equally,  ad  infinitum,  provided  the  same  condition  be- 
observed,  viz.,  that  his  executor  make  a  will  which  shall 
afterwards  be  duly  proved.  So  long  as  the  chain  of  repre- 
sentation is  unbroken  by  anyintestacy,the  ultimate  executor 
is  the  representative  of  every  preceding  testator  (w). 

In  each  case  the  chain  of  representation  is  carried  up  or 
handed  down,  not  only  in  the  case  of  a  sole  executor,  but 
of  many  (x). 

But  an  executor  who  has  not  proved  the  will  cannot 
transmit  the  representation  (y). 

Before  The  Married  Women's  Property  Act,  1884,  Ont.5 
removing  disabilities,  it  was  necessary  in  order  to  perfect 
the  chain  of  executorship  through  a  feme  covert  executrix 
that  the  probate  should  contain  an  express  limitation 
referring  to  her  executorship  (z) ;  but  the  former  restric- 
tions and  limitations  in  dealing  with  the  wills  of  married 
women  have  been  removed  and  a  general  grant  is  now 
made  as  in  the  case  of  wills  of  other  persons  (<x). 

The  chain  of  executorship  is  extended  upwards,  through 
the  medium  of  a  feme  coverte  executrix  who  has  made  her 
will  by  the  common  law,  and  has  appointed  an  executor 
jure  representationes,  and  for  the  purpose  of  continuing  the 
chain  of  representation  (b). 
Attorney  jj  the  attorney  of  an  executor,  under  letter  of  attorney, 
tor.  prove  the  will  it  is  the  same  thing  as  if  proved  by  the 

(w)  Wms.  Exors.  204. 

(x)  W.  Smith,  2  Curt.  31. 

(y)  D.  &  B.  320  ;  Isted  v.  Stanley,  Dyer  372 ;  and  C.  &  Tr.  64. 

(z)  Rachel  v.  Bayne,  1  Sw.  &  Tr.  132;  Birkett  v.  Vandercome,  3  Hagg. 
750 ;  Elizabeth  A.  Richards,  1  P.  &  D.  156 ;  George  Martin,  3  Sw.  &  Tr.  1. 

(a)  Price,  12  P.  D.  137 ;  and  ante  p.  56. 

(b)  C.  &  Tr.  62 ;  Wms.  ExorB.  47. 
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executor  himself.     And  the  chain  of  executorship  is  not 
broken  by  reason  that  it  is  so  proved  (c). 

If  the  executor  be  appointed  for  his  life,  his  office  is  not  When  ex- 

,     .  ,  editorship 

transmissible  to  his  own  executor;  and  the  same  observa-not  trans- 
tion  applies  to  the  case  where  an  executor  is  appointed  to  mi 
act  only  until  a  specified  event  or  contingency  shall  take 
place. 

It  has  been  said  that  an  executrix  appointed  during 
widowhood,  and  dying  a  widow,  transmits  the  executorship 
to  her  own  executors  (d).  But  it  seems  to  be  otherwise  if 
she  re-marry,  for  as,  upon  her  re-marriage,  the  probate 
granted  to  her  ceases,  she  has  then  no  power  of  transmit- 
ting the  executorship  (e). 

The  right  of  transmission  is  in  the  proving  executor,  or 
the  survivor  of  the  proving  executors,  and  the  renuncia- 
tion of  the  actual  survivor  who  has  not  proved  has  the 
same  effect  whether  it  be  made  after  the  death  or  in  the 
lifetime  of  the  proving  executor  or  executors  (  / ). 

The     transmission    of     the    executorship    is    usually  Transmis- 

1  ^  sion  of 

evidenced  by  the  existence  and  production  only  of  each  executor- 
independent    probate.      But    the   court  will   by   way   of  evidenced. 
confirmation  of  title  grant  administration  with   the   will 
annexed  of  a  remote  testator  to  an  executor  to  whom  the 
representation   has  been  transmitted,  and   this  it  would 
appear  was  at  one  time  a  common  practice  (g). 

As  to  power  of  the  High  Court  to  remove  executors,  see 
Corrigal  v.  Henry,  2  Gr.  310  (1851) ;  Be  Bush,  19  O.  R.  1, 
and  Mitchell  v.  M.,  16  S.  C.  R.  722. 

(c)  William  Bayard,  7  Notes  of  Cases,  118,  and  1  Rob.  770 ;  Wms. 
Exors.  406 ;  C.  &  Tr.  62. 

(d)  Bond  v.  Faikney,  2  Lee,  p.  371  ;  Sed.  vide  D.  &  B.  32,  1  m. 

(e)  Goute,  p.  61. 

(/)  See  sec.  59,  S.  C.  Act,  and  Robert  Noddings,  2  S.  W.  &.  Tr.  15  ; 
9  W.  R.  40;  and  Coote,  8th  ed.  60 ;  and  Allen  v.  Parke,  ante. 

ig)  Thomas  v.  Baker,  1  Lee,  p.  343 ;  see  also  Robert  Noddings,  snpra. 


68 


PROBATE 


Proof  in 
detail  of 

wills. 


Before  or 
since  Wills 
Act. 


Soldiers, 
sailor,  or 
civilian. 


Testa- 
mentary 
capacity. 


Proof  in  Detail  of  Wills. 

The  evidence  which  may  be  called  for  by  the  court, 
before  granting  probate  of  a  testamentary  paper,  in  addition 
to  the  oath  of  office  of  the  executor  or  administrator  cum 
test,  annexo  in  which  the  will  is  identified,  and  which  is 
spoken  of  as  adminicular  proof  (h), — will,  in  a  general 
sense,  depend, — 1st.  upon  the  fact  whether  the  will  or 
codicil  in  question  has  been  made  before  the  Wills  Act; 
2ndly,  If  made  since  the  Act, — whether  the  testator  was  a 
soldier,  a  sailor  or  a  civilian. 

The  Court  may,  even  in  its  Common  Form  Proceedure, 
require  direct  and  specific  evidence  upon  any  point  or  par- 
ticular which,  raising  a  presumption  against  the  instrument 
itself  or  any  part  of  it,  or  exciting  a  suspicion  in  the  mind 
of  the  Court,  calls  for  rebuttal  or  explanation  (i). 

Unless  a  paper  propounded  as  a  will  has  been  made  by 
a  person  of  testamentary  capacity  it  is  not  entitled  to  pro- 
bate, for  it  is  no  will  ( j). 

By  the  Wills  Act  of  Ontario,  "  every  person "  may 
dispose  of  his  estate  by  will;  persons  under  the  age  of  21 
years  only  excepted.  Idiots  and  persons  of  non-sane 
memory  excepted  by  the  Statute  of  Wills  (1c),  and  others 
devoid  of  testamentatary  capacity  are  not,  in  express  terms, 
excepted  by  the  Wills  Act.  Nevertheless  by  the  general 
law,  exceptions  in  cases  of  such  persons  exist  ex  necessi- 
tate (I).  "  By  the  general  rule  of  law,  wills  made  by  lunatics, 
and  non  compotes  generally,  persons  under  the  dominion 


(h)  C.  &  Tr.  83. 

(i)  Coote,  8th  ed.,  79. 

(j)  The  Marquis  of  Winchester's  case,  6  Co.  23a ;  and  see  Banks  v.  Good- 
fellow,  L.  R.  5  Q.  B.  549  ;  Baptist  v.  Baptist,  Q.  R.  1  Q.  B.  447 ;  23  S.  C. 
Rep.  37  ;  Jarman  on  Wills,  5th  ed.  35,  et  seq. 

(k)  34th  Hen.  8,  c.  5,  s.  14. 

(I)  D.  &  B.  67  n.  ;  and  see  Leith's  Real  Prop.  Stat.  283. 
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of  fear,  fraud  or  undue  influence  are  absolutely  null  and 
void  "  (m). 

By  section  3  of  the  Act  entitled  "  An  Act  respecting  Aliens. 
Naturalization  and  Aliens,"  Canada  (n),  real  and  personal 
property  of  any  description  may  be  taken,  acquired,  held 
and  disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural  born  British  subject.  But  although 
an  alien  is  thus  enabled  to  make  a  testamentary  disposition 
of  property,  the  enabling  clause  does  not  affect  the  form  of 
the  will,  nor  enable  a  foreigner  to  make  a  will  which  is  not 
in  conformity  with  the  law  of  his  own  country ;  and  such 
a  will  executed  abroad  according  to  the  formalities  required 
by  English  Law  is  invalid,  notwithstanding  the  provisions 
of  the  Naturalization  Act  (o). 

Persons   born    deaf,    dumb    and    blind,   wanting   the  Deaf, 
common  inlets  of  understanding  are  incapable  of  having  blind, 
the  animum  testandi,  and  their  testaments  are,  therefore, 
void  (p). 

As  to  persons  deaf  and  dumb  from  birth,  if  it  appears  Proof  of 
that  they  understand  a  will  and  wish  to  make  one  they  dumb, 
may  do  so ;    but  as  there  is  a  presumption  against  the  literate 
capacity  of  such  persons,  which  classes  them  with  idiots,  persons. 
it  must  clearly  appear  in  what  manner  they  have  signified 
their  instructions  (q).     It  has  been  held  essential  in  law 
that  the  instructions  of   such  a  person  should  be  made 
known  in  some  certain  manner,  though  not  orally.     He 

(m)  Flood  on  Wills,  p.  367;  Wms.  Exors.  9th  ed.,  pp.  9,  12,  et  seq.  ; 
Jarman  on  Wills,  5th  ed.  35,  et  seq. 

(n)  R.  S.  C.  cap.  113. 

(o)  Wms.  Exors.,   9th   ed.,    10,  ref.    In  the  goods  of  Von  Buseck, 
6  P.  D.  211,  and  Bloxam  v.  Favre,  8  P.  D.  101 ;  9  P.  D.  130. 

(p)  2  Black.  Com.  497 ;  Wms.  Exors.  9th  Ed.  12. 

(q)  4  Burns,  E.  L.  60,  and  see  Dickenson  v.  Blissett,  1  Dick.  268; 
Harrod  v.  Harrod,  1  K.  &  L.  4;  Geale,  3  Sw.  &  Tr.  431 ;  Wms.  Exors.  9th 
Ed.  12,  13. 
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may,  whether  born  deaf   and  dumb,  or  become  so  after 
birth,  convey  his  meaning  by  signs  (r). 

Probate  will  only  be  granted  of  the  will  of  a  deaf  and 
dumb  testator  who  can  neither  read  nor  write,  and  who 
converses  by  signs  and  not  by  means  of  the  deaf  and 
dumb  alphabet,  upon  satisfactory  explanation  of  the 
nature  of  the  signs  by  which  he  signifies  his  knowledge 
and  approval  of  the  contents  of  the  will.  In  the  absence 
of  satisfactory  explanation  and  of  consent  of  the  next  of 
kin  probate  was  refused  (s). 

In  the  case  of  blind  persons  there  must  be  evidence  of  the 
testator's  knowledge  and  approval  of  the  contents  of  the  will 
which  he  executed  (t) :  though  evidence  is  not  required  that 
it  was  ever  read  over  to  him  (u). 

The  single  oath  of  the  writer  has  been  allowed  sufficient 
to  prove  the  identity  of  the  will  (v). 

A  testator,  who  had  wholly  lost  his  sight,  and  almost 
lost  his  speech,  having  subsequently  executed  a  codicil,  was 
declared  testate  as  regards  those  portions  of  it  proved  to 
have  been  read  over  to  and  approved  by  him,  but  intestate 
as  to  the  remainder  for  want  of  proof  of  his  knowledge  of 
the  contents  (w). 

Obviously  illiterate  and  ignorant  persons  are,  by  the 
practice  of  the  Probate  Division,  Eng.,  in  the  same  category 
as  blind  persons  in  regard  to  the  care  required  of  the  regis- 
trars in  issuing  probate  of  their  wills  in  common  form, 


(r)  Fairclough  v.  F.,  Milw.  Ir.  Rep.  491  ;  Owston,  2  Sw.  <fe  Tr.  461 ; 
Geale,  sup. 

(«)  Owston,  2  Sw.  &  Tr.  461. 

(t)  Moore  v.  Paine,  2  Lee  595  ;  Axford,  1  Sw.  &  Tr.  540. 

(u)  Fincham  v.  Edwards,  3  Curt.  63  ;    4  Moo.  P.  C.  198 ;  Longchamp 
v.  Fish,  2  N.  R.  B.  &  P.  415. 

(v)  Wms.  Exors.  14  n. 

(iv)  Neivton  v.  Best,  Milw.  171. 
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it  being  provided — that  the  registrars  are  not  to  allow 
probate  of  the  will,  or  administration  with  the  will  annexed, 
of  any  blind,  or  obviously  illiterate  or  ignorant  person,  to 
issue  unless  they  have  previously  satisfied  themselves  that 
the  said  will  was  read  over  to  the  testator  before  its  execu- 
tion, or  that  the  testator  had  at  such  time  knowledge  of  its 
■contents  (x).     For  form  of  affidavit,  vide  post. 

When,  however,  the  factum  is  regular,  very  slight  proof 
of  capacity  will  suffice  ;  and  in  ordinary  cases  it  is  suffi- 
cient to  prove  the  execution  of  the  paper  as  a  will  (y). 

Where  a  will  is  not  dispositive  on  the  face  of  it,  nor  Character- 
shown  to  be  so  by  extrinsic  evidence,  it  is  not  entitled  to  wm. 

i     i     /  »  Must  be 

probate  {z).  dispositive 

And  the    Courts   of   probate  before  making  a  grant,  Pe^th  of 
require,  not  only  that  the  death  should  be  proved,  but  that 
the   instrument   offered    for   probate   should   be   such   as  Will 

.  .  .,    »        .,    depends  on 

depends  upon  the  death  of  the  person  making  it  tor  its  death. 
force  and  effect  (a). 

"  For  a  testament  is  of  force  after  men  are  dead, 
otherwise  it  is  of  no  strength  at  all  while  the  testator 
liveth  "  (6). 

Hence  another  essential  feature  of  a  will  is,  that  it  Revocable 
must  in  its  nature   have   been   ambulatory  or  revocable 
•during  the  life  of  the  testator;    for  an  instrument  con- 

(x)  Rule  71  (1862)  E.  C.  P.  See  Hastilow  v.  Stobie,  1  P.  &  D.  67  ;  C. 
&  Tr.  87,  606. 

(y)  Burgoyne  v.  Showier,  infra,  and  D.  &  B.  68. 

(t)  Griffin  v.  Ferard,  1  Curt.  97. 

(a)  Tapley  v.  Kent,  1  Rob.  400  ;  Habergham  v.  Vincent,  2  Ves.  Jr.  232  ; 
Masterman  v.  Maberly,  2  Hagg.  247  ;  The  King's  Proctor  v.  Daines,  supra ; 
Robertson  v.  Smith,  39  L.  J.  P.  &  M.  41 ;  Nicholls  v.  Nicholls,  1  Phill.  180. 

(b)  Heb.  ix.  17;  Swinb.  Pt.  1,  3  ;  Forse  and  Hambling's  case,  4  Rep. 
61  b ;  Tapley  v.  Kent,  supra. 
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summated  in  the  life  of  the  testator,  and  which  he  could  not 
revoke  while  he  lived,  is  not  a  testament  (c). 

wiifs*  ^w0  or  more  persons  may  make  a  joint  will,  which, 

if  properly  executed  by  each,  is,  so  far  as  his  own 
property  is  concerned,  as  much  his  will,  and  as  well  entitled 
to  probate  upon  the  death  of  either  as  if  he  had  made  a 
separate  will ;  but  a  joint  will  made  by  two  persons,  to  take 
effect  after  the  death  of  both,  will  not  be  admitted  to  pro- 
bate during  the  life  of  either  (d). 

Mutual  Where  two  sisters  wished  to  make  mutual  or  reciprocal 

wills,  each  to  give  all  her  property  to  the  other,  so  that  the 
survivor  might  be  entitled  to  all  the  property  of  both.  By 
mistake  each  signed  the  will  intended  for  the  other,  and  the 
mistake  was  not  discovered  until  after  the  death  of  one. 
The  survivor  offered  the  will  of  her  deceased  sister  for 
probate,  but  the  Court  refused  the  application  saying,  "  It 
is  not  the  will  of  the  deceased.  It  purports  to  give  all  her 
property  to  herself,"  and  decreed  administration  as  in  the 
case  of  an  intestacy  (e). 

In  a  later  case,  where  a  similar  mistake  had  been  made,, 
probate  was  refused,  but  on  the  ground  that  the  testatrix 
did  not  know  and  approve  the  contents  of  the  will.  Sir  J. 
Hannen,  observing  that  he  would  have  been  glad  to  give 
effect  to  the  intention  of  the  testatrix  by  granting  probate 
and  it  seems  to  be  inferrible  from  the  report  of  the  case 
that,  but  for  the  mistake  referred  to,  the  learned  Judge 
would  have  made  the  grant  (/). 

(c)  Vynior's  case,  3  Rep.  81  ;  Sivinb.  7,  1,  2  ;  Robinson,  36  L.  J.  P.  & 
M.  93  ;  Hobson  v.  Blackburn,  1  Ad.  274.  As  to  circumstances  under 
which  a  Court  of  Equity  may  hold  a  will  irrevocable  see  Fitzgerald  v. 
Fitzgerald,  20  Gr.  410 ;  Wms.  Exors.  107. 

(d)  Jarman  on  Wills,  4th  Ed.  17  :  Re  Raine,  1  Sw.  &  Tr.  146. 

(e)  Anon,  14  Jur,  402. 

(f)  Hunt,  L.  R.  3  P.  &  D.  250. 
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It  has  been  stated  that  the  law  of  England  does  not  P™of  in 
recognize  such  documents  as  wills,  though  it  will  give  effect  wills. 
to  them  in  some  cases  as  contracts  between  the  parties. 

It  is  laid  down  in  a  modern  work  that  "  two  persons 
may  agree  to  make  mutual  wills,  which  remain  revocable 
during  their  joint  lives  by  either  with  notice  to  the  other, 
but  become  irrevocable  after  the  death  of  one  of  them  if 
the  survivor  takes  advantage  of  the  provisions  made  by  the 
other  "  (g). 

If  made  before  The  Wills  Act,  a  will  without  attesting 
witnesses,  or  with  one  attesting  witness  only,  is  admissible 
to  probate  (h). 

If  a  paper  purports  of  itself  to  be  testamentary,  the 
party  who  opposes  its  admission  to  probate  must,  in  order  to 
get  rid  of  it,  show  to  the  Court  that  it  was  not  made  animo 
testandi ;  if  the  purport  be  equivocal,  it  must  be  shown  by 
the  party  setting  it  up  that  it  was  made  animo  testandi  {i) 

By  Rule  18,  Surr.  C.  Rules,  1892,— "Every  will  or  copy 
of  a  will  to  which  an  executor  or  administrator  with  the 
will  annexed  is  sworn,  should  be  marked  by  such  executor  or 
administrator  and  by  the  person  before  whom  he  is  sworn." 

This,  in  the  Probate  Division,  England,  with  the  oath 
of  office,  which  also  states  the  time  and  place  of  the 
testator's  death,  and  the  value  of  the  personal  estate,  is 
sufficient  in  most  cases  to  enable  the  executor  to  obtain 
probate  in  common  form  of  his  testator's  will  (j),  without 
requiring  the  affidavit  of  a  subscribing  or  other  witness  as 
to  the  due  execution  of  the  will  by  the  testator  ;  and  is 
referred  to  as  adminicular  proof  of  the  will  (k). 

(g)  Theobald  on  Wills,  12 ;  and  see  Wms.  Exors.  8,  107. 

(h)  C.  &  Tr.  83. 

(i)  Coventry  v.  Williams,  3  Curt.  791 ;  Thorncroft  v.  Lashmar,  2  Sw.  & 
Tr.  479  ;  31  L.  J.  P.  &  M.  150,  and  see  Castle  v.  Torre,  2  Moo.  P.  C.  C.  133. 

(j)  C.  &  Tr.  11th  Ed.  43,  47  ;  Poivles  and  Oakley,  11Z-211. 

(k)  Wms.  Exors.  9th  Ed.  p.  271-2  ;  C.  &  Tr.  83. 
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But  in  the  Surrogate  Courts  of  Ontario  proof  of  the 
execution  of  the  will  is  a  part  of  the  necessary  proof  to  lead 
the  grant. 

Dueexecu-  "  ^he  due  execution  of  the  will  or  codicil  shall  be  proved  by  one  of 

tion.  the  witnesses,  or  the  absence  of  the  witnesses  accounted  for ;  in  which 

last  case  such  will  or  codicil  must  be  established,  by  other  proof,  to  the 
satisfaction  of  the  Judge."     Rule  10,  Surr.  C.  Rules  1892. 

If  the  will  is  in  due  form,  and  duly  executed,  the 
Court  will  hold  it  testamentary  without  looking  at  its 
contents,  even  though  they  are  manifestly  nugatory  (I). 

And  when  a  will  is  ex  facie  duly  executed,  probate 
ought  not  to  be  refused  merely  because  the  witnesses 
cannot  recollect  {in). 

In  questions  as  to  due  execution  Courts  of  Probate  act 
upon  the  maxim  omnia  prossumunter  ritt  esse  acta  (n). 
Omnia  In  Burgoyne  v.  Showier  (o),  Dr.  Lushington  observes — 

ter,  &c.  "  I  apprehend  that  where  a  will  on  the  face  of  it  appears 
duly  executed,  and  there  is  a  clause  of  attestation  of  this 
kind,  being  not  in  the  strict  form,  the  presumption  must 
be  omnia  rite  acta  fuisse.  However,  if  the  party  is  put  on 
proof  of  the  will  he  is  under  the  necessity  of  producing  the 
subscribed  witnesses,  and  any  other  evidence,  if  there  be 
any  other,  to  establish  the  fact." 

This  presumption  may  be  rebutted  by  the  parol 
evidence  of  the  attesting  witnesses  themselves  (p). 

The  evidence  required  in  the  Surrogate  Courts  as  to  the 
execution  of  Wills  and  Codicils  as  well  those  made  before, 
as  those  made  after,  the  "  Wills  Act,  1873," — is  indicated  in 

(l)  Roberts  v.  Roberts,  31  L.  J.  P.  &  M.  46. 

(wi)  Wright  v.  Sanderson,  9  P.  D.  149  C.  A. 

(n)  Sir  J.  Dickson,  6  No.  of  Ca.  278;  Vinnicombe  v.  Butler,  3  Sw.  & 
Tr.  582  ;  34  L.  J.  P.  &  M.  18.  Stewart  v.  Lees,  24  Gr.  435  ;  see  Pool, 
35  L.  J.  (N.  S.)  P.  &  M.  97  ;  and  Wms.  Exors.  91. 

(o)  3  No.  of  Ca.  p  204,  1844,  and  see  Prudence,  ib.  in  note.  See  also 
Wright  v.  Sanderson,  9  P.  D.  149  (C.  A.) ;  Woodhouse  v.  Balfour,  13  P.  D.  2. 

(p)  Glover  v.  Smith,  57  L.  T.  60. 
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the  Instructions  (q)  on  that  subject  issued  to  the  Registrars 
of  the  Court  of  Probate  in  England,  under  the  E.  C.  P.  Act, 
showing,  as  those  Instructions  do,  the  practice  of  that 
Court  on  that  subject,  as  it  stood  5th  Dec,  1859  (r).  5  Dec.  1859. 

As  to  those  instructions  relating  to  wills  made  since  the  Practice  in 

°  proving 

Imperial  Wills  Act,  Mr.  Coote  (s)  remarks  that — "  they  execution 
contain  an  authoritative  exegesis  of  the  law  and  practice 
on  those  points."  And  Mr.  Horsey  in  his  treatise  on  the 
Probate  Acts,  1857-8,  observes  that  the  instructions  referred 
to  "  are  declaratory  to  a  great  extent  of  the  effect  of  the 
Wills  Act ;  and  furnish  a  general  sketch  of  the  evidence 
required  in  proving  Wills." 

Since  the  "  Wills  Act  of  Ontario,"  1873,  those  instruc-  Since  Wills 
tions  have  become  a  guide  as  to  the  evidence  to  be  called 
for  in  the  Surrogate  Courts  under  that  Act,  although  they 
have  not  the  authority  of  Rules  of  Court  or  of  instructions 
issued  to  the  registrars  of  such  Courts.  They  are,  mutatis 
mutandis,  as  follows : — 

PROOF    OP    WILLS. 

Instructions  as  to  Proof. 

"  As    TO    PROBATE    OF    WILLS    AND    CODICILS,    AND    LETTERS    OF   ADMINIBTRA-  Wills  since 

..  ,  ,  31st  Dec, 

"TION    WITH    THE    WILL    (OR    WILL    AND    CODICILS)    ANNEXED,  WHERE    THE  WILLS  j_gyg 
"  AND    CODICILS    ARE    DATED    AFTER    THE    31ST    DECEMBER,   1837,"    IN    ONTARIO, 
1873. 

Execution  of  a  Will. 

"  If  there  be  no  attestation  clause  to  a  will  or  codicil  presented  for  Insuffi- 

<l  probate,  or  if  the  attestation  clause  thereto  be  insufficient,  an  affidavit  cientattes- 

.....  tation  or 

"  will  be  required  from  at  least  one  of  the  subscribing  witnesses,  if  they  absence  of. 

(q)  The  instructions  of  1862,  which  were  substituted  for,  and  vary 
somewhat  from  those  first  issued  under  the  Imp.  Wills  Act- -are  those 
quoted  in  this  treatise  as  to  execution  of  Wills.  For  those  first  issued 
see  4  Jurist.  N.  S.  Pt.  2,  p.  9,  1858.  Those  of  1862  are  now  followed  in 
the  Probate  Division,  Eng.,  excepting  that  as  to  Married  Women's  Wills, 
which  has  been  repealed  and  a  new  rule  substituted.  C.  &  Tr.  11th  ed. 
596,  vide  infra. 

(r)  Date  fixed  by  S.  C.  Act,  s.  34  as  to  practice,  E.  C.  P. 

(s)  8th  ed.  p.  80. 
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Probate  re- 
fused if  af 
fi davit  in, 

sufficient. 

Or  if 
doubtful, 
Judge  to 
decide. 


Death  of 
witnesses 
or  lack  of 
evidence, 
how  sup- 
plied. 


"  or  either  of  thein  be  living,  to  prove  that  the  provisions  of  the  Wills 
"  Act  *  *  *  *  in  reference  to  the  execution,  were  in  fact  complied 
"  with  (t). 

"  If,  on  perusing  the  affidavits  of  both  the  subscribing  witnesses,  it 
"  appears  that  the  requirements  of  the  Statute  were  not  complied  with, 
"  probate  will  be  refused. 

"  If,  on  perusing  the  affidavit  or  affidavits  setting  forth  the  facts  of 
"  the  case,  it  appear  doubtful  whether  the  will  or  codicil  has  been  duly 
"  executed,  the  JRegistrar  may  require  the  parties  to  bring  the  matter 
"  before  the  Judge  on  motion. 

"  If  both  the  subscribing  witnesses  are  dead,  or  if  from  other 
"  circumstances  no  affidavit  can  be  obtained  from  either  of  them,  resort 
"  must  be  had  to  other  persons  (if  any)  who  may  have  been  present  at 
"  the  execution  of  the  will  or  codicil ;  but  if  no  affidavit  of  any  such  other 
"  person  can  be  obtained,  evidence  on  affidavit  must  be  procured  of  that 
"  fact,  and  of  the  handwriting  of  the  deceased,  and  the  subscribing 
"  witnesses,  and  also  of  any  circumstances  which  may  raise  a  presump- 
'  tion  in  favour  of  the  due  execution  (u). 


Interlineations  and  Alterations. 


"  Interlineations  and  alterations  are  invalid  unless  they  existed  in 
the  will  at  the  time  of  its  execution,  or  if  made  afterwards,  unless  they 


Interlinea- 
tions and    - 

when  valid,  "have  been  executed  and  attested  in  the  mode  required  by  the  Statute, 
"  or  unless  they  have  been  rendered  valid  by  the  re-execution  of  the  will, 
"  or  by  the  subsequent  execution  of  a  codicil  thereto. 
On  what  "  When  interlineations  or  alterations  appear  in  the  will  (unless  duly 

evidence.  "  executed  or  recited  in,  or  otherwise  identified  by  the  attestation  clause), 
"  an  affidavit  or  affidavits  in  proof  of  their  having  existed  in  the  will 
"  before  its  execution,  must  be  filed,  except  when  the  alterations  are 
"merely  verbal,  or  when  they  are  of  but  small  importance,  and  are 
"  evidenced  by  the  initials  of  the  attesting  witnesses  (v) 


When 
operative. 


Erasures  and  Obliterations. 

"  Erasures  and  obliterations  are  not  to  prevail,  unless  proved  to 
"  have  existed  in  the  will  at  the  time  of  its  execution,  or  unless  the 
"  alterations  thereby  effected  in  the  will  are  duly  executed  and  attested, 
"  or  unless  they  have  been  rendered  valid  by  the  re-execution  of  the  will, 


(t)  See  Latham,  deceased,  10  Jur.  N.  S.  620  ;  and  Poiclet  v.  Oakley, 
3rd  ed.  677. 

(u)  See   Burgoyne  v.  Showier,  1  Kobert,   5  ;    Jane  Thomas,  28  L.  J. 
N.  S.  33. 

(v)  See  sec.  23  Willi  Act,  Ont, 
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"  or  by  the  subsequent  execution  of  a  codicil  thereto.  If  no  satisfactory 
"  evidence  can  be  adduced  as  to  the  time  when  such  erasures  and  obliter- 
"ations  were  made,  and  the  words  erased  or  obliterated  be  not  entirely 
"  effaced,  but  can,  upon  inspection  of  the  paper,  be  ascertained,  they 
*'  must  form  part  of  the  probate. 

"  In  every  case  of  words  having  been  erased  or  obliterated,  which  Affidavit 
"  might  have  been  of  importance,  an  affidavit  will  be  required.  ereon. 

Deeds,  dx.,  referred  to  in  a  Will  or  Codicil. 

"  If  a  will  contain  a  reference  to  any  deed,  paper,  memorandum,  or  Docu- 
"  other  document  of  such  a  nature  as  to  raise  a  question  whether  it  ought  ments  re- 
"  or  ought  not  to  form  a  constituent  part  of  the  will,  the  production  of  ^y  wj]j 
"  such  deed,  paper,  memorandum,  or  other  document,  must  be  required,  must  be 
"  with  a  view  to  ascertain  whether  it  be  entitled  to  probate,  and  if  not  P      uc 
"  produced,  its  non-production  must  be  accounted  for. 

"  No  deed,  paper,  memorandum,  or  other  document  can  form  part  When  a 
"of  a  will  unless  it  was  in  existence  at  the  time  when  the  will  was    °™en 

"  executed.  form  part 

of  a  will. 
Appearance  of  the  Paper. 

"  If  there  are  any  vestiges  of  sealing-wax,  or  wafers,  or  other  marks  Indication 
"  upon  the  testamentary  papers  leading  to  the  inference  that  any  paper,  °      ?C^ " 
"  memorandum,  or  other  document  has  been  annexed  or  attached  to  the  jno-  been 
"  same,  they  must  be  satisfactorily  accounted  for,  or  the  production  of  annexed. 
41  such  paper,  memorandum,  or  other  document  must  be  required,  and  if 
"  not  produced  its  non-production  must  be  accounted  for. 

Harried  Woman's  Will. 

"In  a  grant  of  probate  of  the  will  of  a  married  woman,  or  of  the  Probate 
*'  will  of  a  widow,  made  during  coverture,  or  letters  of  administration  /w^u  0f 
"  with  such  wills  annexed,  it  shall  not  be  necessary  to  recite  in  the  grant  married 
"or  in  the  oath  to  lead  the  same  the  separate  personal  estate  of  the  women. 
"  testatrix,  or  the  power  or  authority  under  which  the  will  has  been  or 
*'  purports  to  have  been  made.     The  probate,  or  letters  of  administration 
"  with  will  annexed,  in  such  cases  shall  take  the  form  of  ordinary  grants 
"  of  probate  or  letters  of  administration  with  will  annexed  without  any 
41  exception   or  limitation,  and  issue  to  an   executor   or   other   person 
"  authorized  in  usual  course  of  representation  to  take  the  same  ;  a  sur- 
"  viving  husband,  however,  being  entitled  to  the  same  in  preference  to 
"  the  next  of  kin  in  case  of  partial  intestacy  (ic). 

{ic)  This  rule  of  19  April,  1887,  Eng.  (C.  &  Tr.  11th  ed.  616),  shows 
the  practice  in  the  Probate  Division  introduced  after  the  Married 
Women's  Property  Act,  and  in  accordance  with  the  decisions  in  E.  A. 
Horn/ray,  mentioned  in  12  P.  D.  138  n.,  and  in  Price,  12  P.  D.  137. 
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Codicil, 

So,  as  to  "  The    above   rules   and   orders   respecting  wills   apply  equally  to 

Codicils.      ..      ,.   ., 
"codicils. 

Willsmade         "  As  to  probate  of  wills,  codicils  and  testamentaey  papees  relating 
Jan>rei874  "  T0  PERS0NAI/rT>  AND  dated  before  the  1st  January,  1838,"  in  Ontario, 
*  "  1874  (x). 


Execu- 
tions and 
Attesta- 
tions. 


When 

prima  facie 
entitled  to 


Probate. 

Evidence 

required. 


If  unat- 
tested. 

Proof  of 
hand  -writ- 
ing. 

If  only  one 

attesting1 

witness. 


Execution  of  Will. 

"  It  is  not  necessary  that  a  will,  codicil,  or  testamentary  paper 
"  dated  before  1st  January,  1838,  should  be  signed  by  the  testator,  or 
"  attested  by  witnesses,  to  constitute  it  a  valid  disposition  of  a  testator's 
'  personal  property.  Although  neither  signed  by  the  testator,  nor 
'  attested  by  witnesses,  it  may  nevertheless  be  valid,  but  in  such  cases 
i 'the  testator's  intention  that  it  should  operate  as  his  will,  codicil,  or 
«'  testamentary  disposition,  must  be  clearly  proved  by  circumstances. 

"  A  will,  codicil,  or  testamentary  paper  signed  at  the  end  of  it  by  the 
"  testator,  and  attested  by  two  disinterested  witnesses,  although  there  be 
"no  clause  of  attestation,  is  prima  facie  entitled  to  probate  (y). 

"  In  cases  where  a  will,  codicil,  or  testamentary  paper  is  attested  by 
"  two  witnesses,  such  witnesses  are  not  required  to  have  been  present 
"  with  the  testator  at  the  same  time.  It  is  sufficient  if  the  testator  sub- 
"  scribed  his  name,  or  made  his  mark,  to  the  paper  in  the  presence  of 
"  one  attesting  witness,  or  produced  it  with  his  name  already  subscribed, 
"  or  his  mark  already  made  to  one  attesting  witness,  and  afterwards 
"  produced  it  to  the  other  attesting  witness,  provided  that  on  each 
"  occasion  he  declared  it  to  be  his  will,  codicil,  or  testamentary  disposi- 
"  tion,  or  otherwise  notified  his  intention  that  it  should  operate  as  such. 

"  If  the  will,  codicil,  or  testamentary  paper  is  signed  at  the  end  of  it 
"by  the  testator,  but  is  unattested,  and  there  is  nothing  to  show  an 
"  intention  that  it  should  be  attested  by  witnesses,  the  affidavit  of  two 
"  disinterested  persons  to  prove  the  signature  to  be  of  the  hand-writing  of 
"  the  testator  will  be  sufficient  to  entitle  the  paper  to  probate. 

"  If  the  will,  codicil,  or  testamentary  paper  is  signed  at  the  end  of  it 
"  by  the  testator,  and  attested  by  one  witness  only,  and  there  is  nothing 
"  to  show  the  testator's  intention  that  it  should  be  attested  by  a  second 
"  witness,  the  affidavit  of  one  disinterested  person  to  prove  the  signature 
"  to  be  of  the  hand-writing  of  the  testator  will  be  sufficient  to  entitle  the 
"  paper  to  probate. 


(x)  These  instructions  "are,  in  fact,  an  epitome  of  the  law  as  it 
stood  previously"  to  1st  January,  1838,  in  England.  Browne  on  Probate; 
London,  1873.  The  date  of  coming  into  force  of  the  Wills  Act,  Ontario, 
is  substituted  for  that  of  the  Imperial  Wills  Act. 

(y)  See  Wright  v.  Sanderson,  ante. 
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"  The  circumstance  of  a  person  being  named  as  an  executor  in  the  Interested 
"  will,  codicil,  or  testamentary  paper,  or  being  interested  as  a  legatee,  or  wl*neHS# 
"  as  the  husband  or  wife  of  a  legatee  under  such  will,  codicil,  or  testa- 
"  mentary  paper,  rendered  him  or  her  incompetent  to  become  an  attesting 
"  witness  to  it ;  so  that  if  the  name  of  a  person  so  interested  appears  as 
"  that  of  a  subscribing  witness  to  the  will,  codicil,  or  testamentary  paper, 
"  the  same,  so  far  as  regards  his  or  her  attestation,  must  be  considered 
"  as  unattested,  and  his  or  her  evidence  in  support  thereof  will  be 
"  inadmissible,  unless  he  or  she  shall  first  release  his  or  her  interest 
"  thereunder  (z). 

"  If  an  attestation  clause,  or  the  word  '  witness '  appear  written  at  If  will 
"  the  foot  of  the  paper,  the  same  being  unattested,  or  if  the  paper  purport  prvmafaete 
'•  on  the  face  of  of  it  to  be  a  draft  of  a  will,  the  copy  of  a  will,  or  instruc-  Diete 
'•  tions  for  a  will,  it  must  prima  facie  be  considered  as  an  incomplete 
"  paper,  and  not,  save  under  special  circumstances,  entitled  to  probate. 

Appearance  of  Paper. 

"  Any  appearance  of  an  attempted  cancellation  of  a  paper  by  burning,  Presump- 
"  tearing,  obliteration,  or  otherwise,  and  every  circumstance  leading  to  a  ti°n  °^  . 
"  presumption  of  abandonment  or  revocation  of  a  paper  on  the  part  of  re 
"  the  testator  must  be  accounted  for. 

Alterations  and  Interlineations. 

"  Alterations  and  interlineations  made  by  the  testator,  if  unattested,  Altera- 
"  are  to  be  proved  by  the  affidavits  of  two  persons  as  to  his  hand-writing,  tions,  &c> 
"  If  the  same  are  in  the  hand-writing  of  any  person  other  than  the  pr0Ved. 
"  testator,  it  will  suffice  to  prove  by  affidavit  that  such  alterations  and 
"  interlineations  were  known  to,  and  approved  of,  by  the  testator.   Proof 
"  by  affidavit  that  they  existed  in  the  paper  at  the  time  it  was  found  in 
"  the  repositories  of  the  testator,  recently  after  his  death  may,  under 
"  circumstances,  suffice." 

Alterations  and  interlineations  made  since  the  31st  of  December, 
1873,  are  subject  to  the  provisions  of  the  Wills  Act  of  Ontario,  36  Vic, 
c.  20 ;  R.  S.  O.  1887,  c.  109,  s.  23. 

Deeds,  etc.,  referred  to  in  a  Will,  or  annexed  to  a  Will. 

"  With  respect  to  deeds,  papers,  memoranda,  or  other  documents  Incorpora- 
"  mentioned  in  a  testamentary  paper,  or  appearing  to  have  been  annexed  ted  papers. 
"  or  attached   thereto,  the   foregoing     .     .     .     instructions   as  to  wills 
"  bearing  date  since  the  31st  December,  1837,  will  apply,"  in  Ontario, 
1873. 

(z)  See  sees.  17,  18,  19,  Wills  Act  Ont, ;  and  Crawford  v.  Boyd,  22  Gr. 
398  ;  Hopkins  v.  Hopkins,  3  Ont.  Rep.  223. 
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Republication  of  Codicil. 

Wills*1    °  "  ^  w*^  made  before  the  1st  of  January,  1874,  is  republished,  by  a 

made  be-  "  subsequent  codicil  thereto  duly  executed  (a). 

fore  Wills 

-A-0*-  3Iode  of  Execution. 

Mode  of  "  In  every  case  where  an  affidavit  is  made  by  a  subscribing  witness 

execution.  ,«  ^Q  &  wjjj  or  CO(jicii)  such  subscribing  witness  is  required  to  depose  as  to 

"  the  mode  in  which  the  said  will  or  codicil  was  executed  and  attested." 

Defective         rpj^  (jefective  execution  of  a  testamentary  paper  may 

execution  •/   r    £  <j 

supplied,   be  supplied  by  a  subsequent  document  duly  executed,  but 
the  earlier  instrument  must  be  so  described  that  there  can 
be  no  doubt  as  to  its  identity  (6). 
Execution         The   manner   in   which   a   will   is   to   be   executed   is 
since1  Wills  prescribed  by  the  Statute,  (c)  (sec.  12),  as  follows  : — 

Act. 

Execution.        "  No  will  shall  be  valid  unless  it  is  in  writing,  and 
Vc^ecV executed  in  manner  hereinafter  mentioned ;  that  is  to  say, 

it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator, 
"Foot  or  &  ,  .     ,  .  i  i       i  •     t 

end."  or  by  some  other  person  in  his  presence,  and  by  his  direc- 
tion ;  and  such  signature  shall  be  made  or  acknowledged 
by  the  testator,  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such  witnesses,  shall  attest 
and  shall  subscribe  the  will  in  the  presence  of  the  testator ; 
tion.     '     but  no  form  of  attestation  shall  be  necessary." 

By  execution,  is  to  be  understood  the  whole  operation 
which  is  necessary  to  make  a  document  testamentary  in 
the  first  instance  (d). 
Mode  of  The  Statute   permits  the   will   to   be   signed   for   the 

•execution,  testator  "  by  some  other  person  in  his  presence  and  by  his 
direction,  and  such  signature  must  be  acknowledged  by  the 
testator."— (Sec.  12). 

(a)  See  Wills  Act,  Ont„  R.  S.  O.  c.  109,  sec.  24. 

(6)  Habergham  v.  Vincent,  2  Ves.  Jr.  231  ;  Wms.  Exors.  9th  ed.  86. 

(c)  The  Wills  Act  of  Ontario,  R.  S.  O.  c.  109. 

(d)  Casement  v.  Fulton,  5  Moo.  P.  C.  C.  141. 
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Where  another  person  signs  for  the  testator,  the  latter  H*1!- 
must  by  act,  or  by  word,  in  some  way  indicate  to  the  two  execution, 
witnesses  present  that  the  signature  was  put  there  at  his 
request  (e).     The  witnesses  should  understand  at  the  time 
that   the   person   putting   it   there   was   signing   for   the 
testator  (e). 

And  the  statute  does  not  say  that  the  signature  must 
be  in  the  testator's  name ;  and  where  the  person  signing 
for  him,  signed  his  own  name  instead  of  that  of  the  testator, 
it  was  held  sufficient,  the  other  requirements  being 
observed  (/). 

The  first  part  of  sec.  12  as  already  shown  requires  that  YQill I10"  of 

r  •>  *■  testator  s 

a  will  shall  be  signed  "  at  the  foot  or  end  thereof  "  by  the  signature. 
testator,  the  second  part  of  the  section  (Locke  King's  Act) 
explains  that  so  far  only  as  regards  the  position  of  the 
signature  of  the  testator  (g)  it  may  be  placed  : — 

1.  "  At"  the  end  of  the  will, — or 

2.  "  After  "  the  end  of  the  will, — or 

3.  "  Following  "  the  end  of  the  will, — or 

4.  "  Under  "  the  end  of  the  will, — or 

5.  "  Beside  "  the  end  of  the  will, — or 

6.  "  Opposite  to — the  end  of  the  will," — so  that  "  it  is 
apparent  on  the  face  of  the  will  that  the  testator  intended 
to  give  effect  by  such  signature  to  the  writing  signed  as  his 
will." 

"  And  no  such  will  shall  be  affected  by  the  circumstance 
that  the  signature  : — 

1.  "  Does  not  follow,  or  is  not  immediately  after  the 
foot  or  end  of  the  will  (h), — or 

(e)  Marshall,  13  L.  T.  N.  S.  613  (18G5). 

(f)  Clarke,  2  Curt.  329  (1839). 

(g)  The  Wills  Act  of  Ontario,  sec.  12  (2);  see  cases  cited  infra. 
(h)  Peach,  1  Sw.  &  Tr.  138. 

H.S.C. — 6 
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Mode  of  2.  "  By  the  circumstance  that  a  blank  space  intervenes 

between  the  concluding  word  of  the  will  and  the  signa- 
ture (i), — or 

3.  "  By  the  circumstance  that  the  signature  is  placed 
among  the  words  of  the  testimonium  clause  (j), — or 

4.  "  Of  the  clause  of  attestation  (k), — or 

5.  "  Follows,  or  is  after  or  under  the  clause  of  attesta- 
tion, either  with  or  without  a  blank  space  intervening, 
— or 

6.  "  Follows,  or  is  after  or  under,  or  beside  the  names, 
or  one  of  the  names  of  the  subscribing  witnesses  (I), — or 

7.  "  By  the  circumstance  that  the  signature  is  on  a 
side  or  page,  or  other  portion  of  the  paper  or  papers  con- 
taining the  will  whereon  no  clause  or  paragraph  or 
disposing  part  of  the  will  is  written  above  the  signature(m), 
—  or 

8.  "  By  the  circumstance  that  there  appears  to  be  suffi- 
cient space  on  or  at  the  bottom  of  the  preceding  side  or 
page,  or  other  portion  of  the  same  paper  on  which  the  will 
is  written  to  contain  the  signature  •      *     *     * 

Where  9.  "  But  no  signature  under  this  Act  shall  be  operative 

ineffectual  *°  &*ve  en°ec^    to   ^ny  disposition  or  direction,  which  is 

underneath,  or  which  follows  it,  nor  shall  it  give  effect  to 

any  disposition  or  direction  inserted  after  the  signature 

was  made." 

Under  the  Statute  of  Frauds  (n),  the  making  of  a  mark 
by  the  testator  to  a  will  of  real  estate  was  held  a  sufficient 
signing  and  that  it  was  not  necessary  to  prove  that  he 

(i)  Hunt  v.  Hunt,  1  P.  &  D.  209. 

(j)  Mann,  28  L.  J.  P.  &  M.  19,  1858 ;  Casmore,  L.  R.  1  P.  &  D.  653, 
1869. 

(k)  Pearn,  1  P.  D.  70,  1875. 
(I)  Puddephatt,  2  P.  &  D.  97. 
(m)  Fuller,  (1892)  P.  377. 
(n)  29  C.  2,  c.  3,  ss.  5, 6. 
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could    not  write    his   name  (o).      A   mark  made  by   the  Mark. 
testator,  his  hand  being  guided,  and  he  being  unable  from 
bodily  weakness  to  sign,  has  been  held  sufficient  (p). 

And  a  will  was  declared  valid  which  was  signed  by  a 
mark,  although  the  testator's  name  did  not  appear  in  it  (q). 

A  signature  impressed  with  a  marking  stamp  by  the  Stamp, 
testator's  direction  was  held  sufficient  (r).  "  Whether  the 
mark  is  made  by  a  pen,  or  by  some  other  instrument,  can- 
not make  any  difference,  neither  can  it  make  any  difference 
that  a/ac  simile  of  the  whole  name  was  impressed  on  the 
will  instead  of  a  mere  mark  or  X.  The  mark  made  by  the 
instrument  or  stamp  was  intended  to  stand  for  and  repre- 
sent the  signature  of  the  testator  "  (,9). 

The  Court  must  be  satisfied  by  evidence  that  the  mark 
was  duly  affixed  (t). 

Sealing  is  not  good  as  a  signature  (u).  Sealing. 

Where  a  testator  was  wrongly  described  throughout  Wrong 
the  will,  but  his  true  name  placed  opposite  his  mark  (v),113,1*16, 
and  where  the  maiden  name  of  a  testatrix,  who  had  been 
described  throughout  the  will  b}T  her  marriage  name,  was, 
by  mistake,  placed  with  her  mark  as  a  signature  (w),  the 
execution  was  upheld.  And  the  will  of  a  testatrix,  signed 
by  her  former  name,  was  admitted  to  probate  as  duly 
executed  (x). 

Within  the  limits  of  reasonable  construction,  the  Court  Genuine 
is  prepared  to  go  all  lengths  to   save   a   genuine  act  of  upheld. 

(0)  Baker  v.  Dening,  et  ah,  8  A.  &  E.  94. 

(p)  Wilson  v.  Bedard,  12  Sim.  28.      ' 

{q)  Bryce,  2  Curt.  325  [.1839] . 

(r)   Jenkins  v.  Gaisjord,  3  Sw.  &  Tr.  93,  96. 

(s)   lb. 

(t)  Edmonds  v.  Lewer,  11  Jur.,  N.  S.  911. 

(u)  Ellis  v.  Smith,  1  Ves.  Jr.  13  ;  Wright  v.  Wake  ford,  17  Ves.  Jr.  454. 

(v)  Douce,  2  S.  &  Tr.  593. 

(w)  Clarke,  1  Sw.  &  Tr.  23  ;  27  L.  J.  P.  &  M.  18. 

(x)   Glover,  5  No.  Ca.  553. 


84  PROBATE 

execution  from  entanglement  and  defeat  by  formal  require- 
ments (y) ;  but  where  the  execution  fails  to  comply  with 
requirements  of  the  Wills  Act,  probate  will  be  refused. 

Defective         The    following   are   instances   of    defective   execution 
instances.'  which  have  been  the  subject  of  legal  decision : — 

The  legislature  has  never  departed  from  this  standard, 
that  the  execution  of  a  testamentary  paper  must  be  signed 
at  the  foot  or  end  thereof  (0). 
Position  of  Probate  was  refused  of  a  paper  as  not  being  signed  at 
signature,  the  foot  or  end,  the  signature  and  attestation  clause  being 
"Foot  or  m  the  middle  of  the  back  of  the  page  on  which  the  will 
end-"         was   written,   erasures    and    alterations    unattested    and 

unexplained  appearing  on  both  pages  (a). 
Signature         Probate  was  refused  to  a  will  written  on  a  printed  form 
testation    to  which  the  deceased  added  opposite  the  clause  of  attesta- 
£lause.       ^ion  certain  legacies,  and  then,  in  the  presence  of  witnesses, 

wrote  his  name  in  the  attestation  clause  (6). 
"  Foot  or  Probate  was  sought  of  a  document  consisting  of  six 

pages,  five  of  which  were  duly  signed  and  attested,  but  the 
sixth  page  continuing  and  formally  concluding  the  will 
was  left  unsigned  only  from  an  oversight.  There  being 
evidence  of  an  intention  to  execute  this  page  also,  the 
Court  declined  to  reject  it  as  immaterial,  and  refused 
probate  of  the  entire  document  as  not  signed  at  the  foot 
or  end  (c). 

An  intended  will  was  written  in  duplicate,  one  copy  of 
which  was  signed  only  by  the  deceased,  and  the  other  only 

(y)  Jones,  34  L.  J.  P.  M.  &  A.  41  ;  4  Sw.  &  Tr.  3,  per  Sir  J.  P.  Wilde, 
1865. 

(z)  Hughes,  12  P.  D.  107 ;  per  Sir  J.  Hannen. 

(a)  Ayres  v.  Ayres,  5  No.  Ca.  375  (1847)  ;  see  also  Willis  v.  Lowe,  ib. 
433  (1847). 

(b)  Birkett,  6  No.  Ca.  597  (1848). 

(c)  Siceetland  v.  Siveetland,  4  Sw.  &  Tr.  6  ;    34  L.  J.  N.  S.  P.   M. 
&  A.  42  (1865). 
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bv  the  attesting  witnesses  : — Held  that  neither  paper  was  Will— . 

J  °  L     l  HiXecution. 

entitled  to  probate  (  d). 

Probate  was  refused  of  a  testamentary  paper  which 
contained  a  specific  bequest,  and  an  appointment  of  execu- 
tors below  the  signature  of  the  testatrix,  and  between 
those  of  the  attesting  witnesses,  as  follows  : — 

"  William  Thomas  Scott  and  Frederick  James  Harold 
each  to  have  a  suit  of  black. 

"Martha  Topham, 
"  Elizabeth  Rogers. 

"  To  Mary  my  gold  chain.  I  appoint  Frederick  James 
Harrold  and  William  Thomas  Scott  executors.  Anna 
Maria  Scott  executrix. 

(Witness)  "Anna  Maria  Scott." 

The  Court  considered  the  paragraph  between  the  "Foot  or 
signatures  of  the  witnesses  "  a  continuation  of,  and  not  an 
addition  to  the  will.  Sir  H.  J.  Fust  remarking  that  "  Miss 
Scott  merely  attested  the  clause  beneath  the  signatures  of 
the  testatrix,  and  Mrs.  Rogers,  and  that  clause  clearly  has 
not  been  executed  or  attested  by  the  testatrix  and  Mrs. 
Rogers.  In  other  words,  the  entire  will  has  neither  been 
attested  by  Miss  Scott,  nor  signed  at  the  foot  or  end  by  the 
testatrix"  (e). 

Words  below  the  testator's  signature,  being  part  of  a 
clause  which  commenced  above  the  signature,  were 
admitted  to  probate  (/). 

A  testator  duly  executed  a  will  prepared  by  a  solicitor, 
which  was  written  on  the  first  side  of  a  sheet  of  foolscap 
paper.  Desiring  shortly  before  his  death  to  make  an 
alteration  in  the  disposition  of  his  property,  he  called  in 

(d)  Hatton,  6  P.  D.  204. 

(e)  Topham  v.  T..  2  Robert.  189,  and  7  No.  Ca.  272  (1S50). 
(/)  Ainsworth,  2  P.  &  D.  151. 
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Mod7of  the  assistance  °f  a  neighbour,  who  wrote  out  a  codicil  on 
execution,  the  third  sheet  of  the  foolscap,  beginning  "  The  following 
alterations  having  been  first  made,"  and  ending  with  an 
attestation  clause  in  due  form,  the  mark  of  the  testator, 
however,  and  the  signatures  of  the  attesting  witnesses 
were  written  opposite  the  body  of  the  will  on  the  margin  of 
the  first  page,  the  person  who  prepared  the  codicil  being 
under  the  impression  that  as  it  was  an  alteration  in  the 
will  it  ought  to  be  attested  on  the  margin.  It  was  held 
that  the  codicil  was  not  duly  executed  and  probate 
refused  (g). 

The  whole  of  the  disposing  portion  of  a  will  was 
written  on  the  first  side  of  a  double  sheet  of  foolscap  and 
there  not  being  sufficient  room  at  the  bottom  of  the  page 
for  signatures,  the  sheet  was  turned  over,  and  the  attesta- 
tion clause  written  on  the  fourth  side,  where  the  will  was 
duly  signed  and  attested.  On  the  motion  for  probate,  it 
was  argued  that  the  signature  was  in  the  words  of  the  Act 
so  placed  "at,  or  after,  or  following,"  etc.,  and  that  the 
Court  might  presume  that  the  sheet  of  foolscap  was  never 
opened,  and  that  when  the  will  was  written  the  sheet  was 
turned  over  with  the  second  and  third  pages  closed,  and 
the  signature  written  on  the  fourth  page  which  would  be 
at  the  end  of  the  will,  citing  In  the  goods  of  Catharine 
Rice,  5  Ir.  Eq.  176.  The  Court  granted  probate  as 
prayed  (It). 

What  a  To  constitute  a  sufficient  execution  by  acknowledgment, 

acknow-     within  s.  9  of  the  Wills  Act,  Imp.  (s.  12  Wills  Act,  Ont.) — 
e  gment.  ^e  wjfcnesses  must  at  the  time  of  the  acknowledgment  see, 
or  have  the  opportunity  of  seeing  the  signature  of  the  tes- 
tator, and  if  such  be  not  the  case  it  is  immaterial  whether 
the  signature  be,  in  fact,  there  at  the  time  of  attestation,  or 

(g)  Benjamin  Hughes,  12  P.  D.  107.  See  also  Margary  v.  Robinson, 
12  P.  D.8. 

(h)  Fuller,  (1892),  P.  377. 
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whether  the  testator  say  that  the  paper  to  be  attested  is 
his  will,  or  that  his  signature  is  inside  the  paper ; — {Hudson 
v.  Parker,  1  Robert.  14,  followed)  (i). 

It  is  not  sufficient  merely  to  produce  the  paper  to  the 
witnesses  where  it  does  not  appear  that  the  signature  of 
the  testator  was  on  it  at  the  time  {j).  And  where  the 
acknowledged  signature  of  the  testator  could  not  be  seen 
by  the  witnesses,  the  writing  on  the  paper  being  purposely 
concealed  from  them  it  was  held  not  a  valid  execution  (k). 

The  case  last  referred  to  was  followed  In  the  goods  of 
Mary  Gunstan,  ante,  the  material  facts  of  which,  shortly 
stated,  were  that  the  testatrix  had  signed  her  will  before 
attesting  witnesses  came  into  the  room  whither  she  had 
summoned  them  ;  and  they  signed  their  names  as  wit- 
nesses, but  did  not  see  and  had  not  an  opportunity  of 
seeing  the  signature  of  the  testatrix,  it  being  covered  by  a 
piece  of  blotting  paper.  The  learned  President  of  the 
Probate  Division  held  that  there  was  no  proof  that  the  will 
was  duly  executed  and  refused  probate ;  which  decision 
was  affirmed  on  appeal. 

Brett,  L.J.,  there  observed,  p.  714,  that  "  where  witnesses 
cannot  see,  have  no  opportunity  of  seeing,  the  signature,  it 
is  immaterial  what  the  testator  says,  there  cannot  be  an 
acknowledgment ;  but  when  the  signature  is  there  and 
they  see  or  have  the  opportunity  of  seeing  it,  then  if  the 
testator  says  this  is  my  will  or  words  to  that  effect,  that  is 
sufficient  acknowledgment,  although  he  does  not  say  this  is 
my  signature ''  (I). 

The  attesting  witnesses  to  a  will  signed  their  names  in  Wills  Act. 
the  margin  of  the  first  and  second  sheets  opposite  to  certain 

(/)  In  the  good*  of  Mary  Gunstan,  Blake  v.  Blake,  7  P.  D.  102  (1S82)  ; 
and  see  Scott  v.  Scott,  14  O.  R.  551. 

(j)  Ilott  v.  Genge,  3  Curt.  169,  181  ;  4  Moo.  P.  C.  265. 

(k)  Hudson  v.  Parker,  1  Robert.  14. 

(I)   See  also  Scott  v.  Scott,  p.  89,  infra. 
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amendments : — the  court  held,  following  Roberts  v.  Phil- 
lips  (m),  on  proof  that  the  witnesses  signed  with  the 
intention  of  attesting  the  testator's  signature,  that  this 
was  a  valid  subscription  within  the  requirements  of  the 
Wills  Act  and  that  the  will  might  be  admitted  to 
probate  (n). 

-presence.  A  will  was  signed  by  the  deceased  in  the  presence  of 
two  persons,  one  of  whom  subscribed  it  with  his  own 
name  ;  and  the  other  with  the  name  of  her  husband.  It 
was  held  that  the  will  was  not  properly  attested  (o). 

A  testatrix  signed  a  document  in  the  presence  of  two 
witnesses,  who  twenty  minutes  afterwards  subscribed  the 
document  in  an  adjoining  room.  The  door  was  open,  but 
the  testatrix  was  not  aware  that  they  were  signing.  The 
court  held  that  the  document  was  not  duly  executed  (p). 

Interline-         The  initials  of  a  testatrix  and  the  attesting  witnesses 

initiaisT  *n  ^ne  margm  of  the  will  opposite  interlineations  are  suffi- 
cient to  render  the  interlineations  valid  (q). 

Execution.        The  acknowledgment  by  the  testator  of  his  own  signa- 

Acknow-  »i  •  .  i,  ,  •       ,  • 

ledgment.  ture,  or  the  signature  made  by  some  other  person  in  his 
presence  and  by  his  direction  is  sufficient,  if  attested,  as 
required  by  the  Act  (r). 
Position  of  The  execution  of  a  will  so  far  as  regarded  the  position 
signature,  of  the  testator's  signature  was  held  sufficient  in  a  case  in 
which  a  testator's  signature  was  written  partly  across  the 
last  line  but  one  of  the  will  and  entirely  above  the  last  line, 
with  the  exception  of  one  letter  which  touched  the  last 

(ire)  4  E.  &  B.  450. 

(re)  Streatley,  1891  P.  172. 

(o)  James  Leverington,  11  P.  D.  80. 

(p)  Jenner  v.  Ffinch,  5  P.  D.  106. 

(q)  Blewett,  5  P.  D.  116. 

(r)  Regan,  1  Curt.  908  (1838).  See  also  Warden,  2  Curt.  334  (1839)  ; 
Thompson,  4  N.  C.  643  (1846) ;  and  Clark,  2  Curt.  329,— in  which  case  the 
person  directed  signed  his  own  name  and  not  that  of  the  testator. 
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line  (s)  :  also  where  the  signature  of  the  testator  was  on 
the  fourth  page  of  a  sheet  of  paper,  the  will  concluding  in 
the  middle  of  the  third  page  (t). 

A  testator  brought  a  will,  which  had  been  previously 
signed  by  him,  to  two  persons  to  sign  as  witnesses.  The 
witnesses  signed  in  the  testator's  presence,  at  his  request, 
and  in  the  presence  of  each  other ;  and  they  either  saw  or 
had  the  opportunity  of  seeing  the  testator's  signature. 
It  was  held  that  the  will  was  validly  executed  (u). 

The  signature  is  to  be  made  or  acknowledged  by  the  Attesta- 
testator  in  the  presence  of  two  or  more  witnesses  present 
at  the  same  time  (v).  The  Act  is  not  complied  with 
unless  both  witnesses  shall  attest  and  subscribe  after 
the  testator's  signature  shall  have  been  made  or  acknow- 
ledged to  them  when  both  are  actually  present  at  the  same 
time  (w). 

"  And  such  witnesses  shall  attest  and  shall  subscribe 
the  will  in  the  presence  of  the  testator."  It  is  not 
requisite  that  the  testator  should  actually  see  the  witnesses 
sign ;  it  is  sufficient  if  he  might  have  seen  them  if  he 
chose  to  look  (x). 

(s)  Woodley,  3  Sw.  &  Tr.  429. 

(t)  Hunt  v.  H.,  1  P.  &  D.  209.  Other  cases  in  which  the  position  of 
the  testator's  signature  was  held  sufficient :  Pea<;h,  1  Sw.  &  Tr.  138  ; 
Kingston,  3  Sw.  &  Tr.  427  ;  Cat  rail,  3  5  L.  J.  P.  &  M.  106  ;  Puddephatt,  2 
P.  &  D.  97;  Jones,  46  L.  J.  P.  &  M.  80;  Hammond,  3  Sw.  &  Tr.  90; 
Archer,  2  P.  &  D.  252  ;  Wotton,  3  P.  &  D.  L59;  Walker,  2  Sw.  &  Tr.  354  ; 
Huckvale,  1  P.  &  D.  375  ;  Pearn,  1  P.  D.  70;  Harris,  23  W.  R.  734;  Mann, 
28  L.  J.  P.  &  M.  19 ;  Casmore,  1  P.  &  D.  653  ;  Jones,  4  Sw.  &  Tr.  1 ; 
Wright,  4  Sw.  &  Tr.  35  ;  Williams,  1  P.  &  D.  4  ;  Powell,  4  Sw.  &  Tr.  34 ; 
Coombs,  1  P.  &  D.  302  ;  An<te'„  1893  P.  283 ;  Page  v.  Donovan,  Deane  & 
Sw.  278,— A  will  made  in  France  and  signed  at  end  of  notarial  minute. 

(u)  Scott  v.  Scott,  13  0.  K.  551. 


(v)  Morritt  v.  Douglass,  L.  R.  3  P.  &  D.  1  (1872). 
(ic)  Wms.  Exors.  9t 

)S. 

(x)  Wms.  Exors  80. 


(iv)  Wms.  Exors.  9th  Ed.  79,  cit.  Moore  v.  King,  3  Curt.  243,  and  other 
cases. 
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Subscription  of  attesting  witnesses  may  be  by  mark  (y), 
or  by  initials  (z),  but  it  must  be  intended  to  represent  the 
name  (a). 

When  a  witness's  hand  is  guided  to  affix  his  signature ; 
the  act  is  still  valid  as  an  attestation  (6).  The  act  is  his 
own  (c).  If  he  takes  some  share  in  the  act  of  writing,  it 
appears  to  be  sufficient  {d). 

Where  the  witnesses  could  write,  but  made  marks,  and 
no  satisfactory  explanation  of  the  inconsistency  given,  it 
was  held  bad  (e). 

Where  the  writing  is  altogether  in  another  hand(/), 
though  it  be  that  of  a  co-attesting  witness,  it  is  bad,  though 
the  testator  desire  it  (g). 

Where  a  testator,  not  having  nominated  executors,  had 
signed  his  will  as  follows : 

"  In  testimony  of,  etc.,  I  have  this  day  signed  my  name, 

"  George  Cotton. 
"being  the  twenty-first  day  of  January,  in  the  year  of  our  Lord  one 
"thousand  eight  hundred  and  forty-five,  in  the  presence  of  my  executors,  or 
"  trust  for   the   just  fulfilment  of   my  last  wishes   and    desires  herein 
"  described. 

"  (Witness)  William  Austin. 

"  Elizabeth  Austin." 

(*/)  Cases  under  the  Statute  of  Frauds:  Harrison  v.  H.,  8  Ves. 
Jun.  185  (1803) ;  Addy  v.  Grix,  ib.  504  (1803).  Cases  under  the  Wills  Act  : 
Baker  v.  Denning,  8  A.  &  E.  97  (1838)  ;  Ashmore,  3  Curt.  756  (1843)  ;  Amiss, 
2  Robert.  116  ;  7  N.  C.  274  (1849) ;  Bryce,  2  Curt.  826  (1839) ;  White,  2  N. 
N.  C.  461  (1843).     Wms.  Exors.  82. 

(z)  Hindmorsh  v.  Charlton,  8  H.  &  L.  167  (1861). 

(a)  Christian,  2  Robert.  110;    7  N.  C.  265  (1849). 

(h)  Harrison  v.  Elvin,  3  Q.  B.  119 ;  2  P.  &  t>.  769  (1842)  ;  Frith,  1  Sw. 
&  Tr.  8  (1858;  Lewis  v.  L.,  2  Sw.  &  Tr.  153  (1861). 

(c)  Kilcher,  6  N.  C.  15  (1848). 

(d)  Lewis,  v.  L.,  supra. 

(e)  Kilcher,  6  N.  C.  15  (1848). 
(/)   White,  supra. 

(g)  Cope,  2  Robert.  336  (18£0,. 
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— the  Court  decreed  probate  of  the  paper  as  it  stood,  not 
to  them,  but  to  a  legatee,  refusing  to  reject  the  words  after 
the  signature,  as  they  formed  part  of  the  attestation 
clause,  but  treating  them,  though  possibly  a  "  constructive 
appointment  of  executors  and  trustees,"  as  descriptive  only 
and  not  dispositive  {h). 

On  the  17th  April,  1877,  H.  O'N.  signed  a  will  in  the 
the  presence  of  one  witness  ;  another  witness  was  then 
called  in,  before  whom  the  testator  acknowledged  his  sig- 
nature, and  then  both  witnesses  signed  in  the  presence  of 
the  testator  and  of  each  other.  On  the  23rd  of  the  same 
month  the  testator  caused  two  sheets  of  the  will  to  be 
re-written,  and  having  been  pinned  together  with  the 
remaining;  original  sheets,  the  date  on  the  last  sheet,  which 
was  not  one  of  those  re-written,  was  changed  from  the 
17th  to  23rd  ;  and  the  testator  acknowledged  his  signature 
to  the  same  witnesses,  each  of  whom  acknowledged  his 
signature  as  witness.  The  two  sheets  taken  out  were  des- 
troyed  by  one  H.  by  direction  of  the  testator,  but  not  in  his 
presence.  After  his  death  the  will  of  the  23rd  was  offered 
for  probate  in  the  Surrogate  Court.  Upon  the  case  coming 
before  the  High  Court  of  Justice  it  was  held  that  the  will 
of  the  23rd  was  not  duly  executed ;  and  that  the  will  of 
the  17th  was  not  revoked,  but  was  entitled  to  be  admitted 
to  probate  (i). 

In  the  case  of  a  witness,  an  acknowledgment  by  him  of  A«know- 
;  °  /  ledgment 

his  previously  subscribed  signature  is  not  a  sufficient  com- by  witness. 

pliance  with  the  Wills  Act  (j). 

And  probate  of  will  apparently  duly  signed  and  attested, 
but  having  a  clause  nominating  executors  appearing  below 

(/()  Cotton,  6  No  Ca.  307,  1  Kobert.  638  ;  and  see  Ainsworth,  2  P.  & 
D.  181. 

(/)  O'Neill  v.  Owen,  17  0.  E.  525. 

( j)  Wms.  Exors.  83  ;  O'Neill  v.  Owen,  17  O.  R.  525. 
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Date  of 
will  or 
codicil 
supplied. 


the  signatures,  though  actually  written  before  them,  was 
refused.  Afterwards  a  grant  of  administration  with  will 
annexed,  without  that  clause,  was  by  consent  made  to  the 
residuary  legatee  [k). 

If  there  be  no  date,  or  if  there  be  an  imperfect  date 
only,  to  a  will,  one  of  the  attesting  witnesses  must  supply 
it  by  making  an  affidavit  in  proof  of  it.  If  neither  of  the 
attesting  witnesses  nor  any  other  person  can  make  this 
affidavit,  evidence  must  be  given  showing  that  the  will  is 
the  latest  or  the  only  will  of  the  testator.  If  a  codicil  be 
undated,  or  imperfect  in  date,  the  same  affirmative  evidence 
must  be  procured  from  one  of  the  attesting  witnesses  ;  or 
if  both  of  them  are  unable  to  recollect  the  date,  and  no  one 
else  can  supply  it,  evidence  must  be  given  showing  its 
deposit  amongst  the  testator's  papers  of  importance. 

The  Practice  of  the  High  Court  of  Justice,  Eng.,  Pro- 
bate Division,  as  to  wills  without  date,  or  incorrectly 
dated" C  y  dated,  is  shown  by  the  'direction  of  the  Judge  of  June, 
1869 '  (I) ;  viz: —  ...  .  in  all  cases  in  which  the 
affidavits  of  execution  disclose  the  fact  that  the  will 
was  executed  on  some  other  day  than  the  day  it  bears 
date,  and  in  all  cases  where  the  will  is  without  date, 
the  true  date  of  the  execution  shall  appear  on  the  face  of 
the  grant,  and  the  affidavits  shall  not  be  registered  unless 
required  for  some  other  purpose  ;  so  that  in  future  if  the 
will  be  without  date,  it  is  to  be  recited  in  the  grant  that 

probate  is  granted  of  the "Will hereunto  annexed 

without  date,  but  in  fact  executed  on  (or  on  or  about  the 

day  of " ;  and  if  the  date  in  the  original  will  be 

incorrect,  that  probate  is  granted  of  the — "  Will here- 
unto annexed,  bearing  date  the day  of ,  but  in 


Wills 
without 
date  or 


(k)  Thomas  Howell,  2  Curt.  342  (1839)  ;    see  also  Davis,  2  N.  C.  351, 
(1843),  and  Davis,  3  Curt.  749. 

(I)  C.  &  Tr.  11th  ed.  017. 
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fact  executed  on  the day  of ."     The  order  extends 

also  to  the  dates  of  codicils,  and  to  letters  of  administra- 
tion with  the  will  annexed. 

In  a  case  in  which  a  will  had  been  referred  to  in  a 
codicil  under  a  date  which  belonged  to  an  earlier  will,  the 
Court  corrected  the  reference  and  granted  probate  of  the 
will  intended  to  be  referred  to  (m). 

The  true  date  will  be  inserted  in  the  probate,  but  not  in 
the  annexed  copy  of  the  will  (n). 

A  testatrix  made  a  will  in  1858,  and  subsequently  made 
another  will  containing  a  clause  of  revocation  dated  1855. 
Evidence  was  admitted  to  prove  that  1855  was  written  in 
mistake  for  1865  (o). 

If  both  witnesses  agree  in    distinctly   negativing  the  Affidavit 
execution  of  a  will  or  codicil,  the  Court,  on  their  affidavit  the  execu- 
being  filed,  tacitly  allows  another  will  to  be  proved,  or^°i"° 
excludes  the  codicil  from  probate,  or  permits  mere  admin- 
istration to  be  taken,  as  in  the  case  of  intestacy  (p). 

If,  out  of  three  or  more  witnesses  to  a  will  or  codicil,  Subscrip- 
tion of 
one  shall  turn  out  not  to  have  legally  attested  the  instru-  non-attest- 

ment,  the  Court  will,  notwithstanding,  not    exclude    the  no°t  exclu- 

subscription  of  such  unnecessary  and  non -attesting  witness  ^bfart°em 

from  the  probate  and  the  registration  (g). 

But  where  a  residuary  legatee,  who  had  been  present 
at  the  execution  of  a  will,  wrote  her  name  at  the  request  of 
one  of  the  attesting  witnesses,  underneath  the  attestation 
clause,  after  the  execution  of  the  will,  the  Court  being 

(m)  Anderson,  39  L.  J.  55. 

(n)  Allchin,  1  P.  &  D.  665. 

(o)  Refel  v.  Reffel,  1  P.  D.  139. 

{p)  Wms.  Exors.  9th  ed.  287  ;  11th  ed.  C.  &  Tr.  87. 

{q)  J.  Forrest,  2  Sw.  &  Tr.  334  (1861). 
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satisfied  that  she  had  not  signed  the  will  as  a  witness, 
directed  the  signature  to  be  omitted  from  the  probate  (r). 

Oblitera-  In  the  goods  of  John  E.   White,  upon  evidence  that 

certain  unattested  erasures  and  obliterations  appearing  in 
the  will  did  not  exist  at  the  time  of  execution,  probate  was 
upon  the  fiat  of  the  Surrogate  of  the  Home  District  (Hon. 
W.  H.  Blake,  26  March,  1843),  granted  of  the  will  as  it 
stood  before  any  of  the  obliterations  or  erasures  took 
place. 

Probate  in        Where  a  will  on  the  face  of  it  had  been  executed  in 

facsimile. 

1858,  and  subscribed  by  two  persons  as  witnesses,  who 
were  also  named  in  it  as  legatees,  and  was  re-executed  in 
1860,  and  attested  by  different  witnesses,  and  after  the 
death  of  the  testatrix  was  found  with  the  first  attestation 
clause  and  the  names  of  the  witnesses  to  it  cancelled,  but 
there  was  no  evidence  to  show  the  date  of  cancellation  :  the 
Court  refused  to  exclude  from  the  probate  the  part  can- 
celled, and  directed  probate  to  issue  in  facsimile  (s). 

Evidence  If  proof  can  be  adduced  that  interlineations,  interpola- 

affirming-  r  . 

alterations  tions,  erasures,  words  or  figures  written  upon  erasures,  or 
111  W1  '  anything  of  the  nature  of  an  alteration,  or  an  unauthenti- 
cated  addition  appearing  in  the  will,  were  written  and 
made  at  a  period  preceding  the  execution  of  the  will,  they 
are  entitled  to  probate.  Affirmative  evidence  of  this  char- 
acter can  occasionally  be  produced  from  an  attesting 
witness  who  observed  the  alterations,  or  whose  attention 
was  drawn  to  them  before  or  at  the  period  of  the  execu- 
tion, or  from  the  drawer  of  the  will,  who  can  depose  that 
the  parts  apparently  interpolated  or  altered,  accord  with 
his  draft,  or  from  the  writer  or  engrosser  of  the  will,  who 

(r)  Sharvian,  38  L.  J.   (N.  S.)  P.  &  M.  47  ;  1  P.  &  D.  661  (1869) 
and  E.  J.  Smith,  15  P.  D.  2. 

(*)  Smith,  6  Sw.  &  Tr.  589  ;   34  L.  J.  P.  &  M   19  (1865).     See  also 
Raine,  11  Jur.  N.  S.  587 ;  34  L.  J.  P.  &  M.  125  (1865). 
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can  prove  them  to  have  been  made  by  himself  either  as 
the  correction  of  his  own  error  in  copying,  or  as  a  change 
of  intention  on  the  part  of  the  testator  previously  to  the 
execution  of  the  will  (t). 

An  affidavit  from  any  one  of  the  persons  designated  or 
from  any  other  person  who  is  in  any  other  mode  qualified 
to  depose  affirmatively  is  sufficient  to  entitle  the  alteration 
to  probate  (u). 

Any  alteration  or  revocation  made  in  or  of  the  provi- 
sions of  a  will  after  the  1st  January,  1874,  to  be  effectual 
must  be  attested  in  the  same  manner  as  a  will  requires  to 
be  attested,  and  that  notwithstanding  the  will  was  made 
anterior  to  that  date  (v).. 

A  single  interlineation  or  interpolation  will  prove  itself  Initialing 
if  the  signature,  or  the  initials  of  the  signatures  of  the  tions. 
testator,   and   the   two    attesting   witnesses   are    written 
opposite  to,  or  near  it. 

A  recital  of  an  alteration  in  the  attestation  clause  is 
satisfactory  evidence  as  to  that  alteration  (w). 

Declarations   made   by   a   testator   previously   to   theDeclara- 
execution    of    his    will,   which    agree    with    alterations  testator, 
appearing  in  it,  demonstrate  that  the  alterations  are  not 
after-thoughts,  and   are   evidence   that   they  were  made 
before  the  execution  of  the  will  (x). 

As  analogous  evidence,  Lord  Campbell  has  ranked  the  Altera" 
following,  viz.:    the  production  of  the  draft  of  the  will 

(t)  See  Wills  Act,  Ont.,  sec.  23;  and  ante,  p.  76. 

(u)  lb. 

(v)  Sec.  23  Wills  Act,  Ont.,  and  see  Smith  v.  Meriam,  25  Gr.  383,  1878, 
and  ante,  p.  80. 

(w)  Ante,  p.  76,  and  C.  &  Tr.  89. 

(x)  Doe  and  Shallcross  v.  Palmer  and  others,  20  L.  J.  E.  (N.  S.),  p.  367  ; 
Dench  v.  Bench,  L.  R.  2  P.  D.  pp.  64,  65  ;  and  see  James  v.  Shrimpton,  1 
P.  D.  431.  (In  Dench  v.  Dench,  the  testator  had  used  a  lithographed 
form  of  will). 
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corresponding  with  the  will  in  its  altered  form,  and  written 
and  verbal  instructions  from  the  testator  to  his  solicitor  to 
draw  the  will  in  its  altered  form  (y). 

If  alterations  made  in  a  will,  after  its  execution,  can  be 
shown  to  have  been  made  before  the  execution  of  a  codicil 
thereto,  they  are  by  such  codicil  made  valid  (z). 

The  mere  circumstance,  however,  that  an  alteration  has 
been  dated  by  a  testator  as  before  the  execution  of  his 
will,  does  not  entitle  such  alterations  to  probate  (a). 
Verifica-  Alterations,  however,  which,  though  made  after  exen- 

terations tion,  have  been  either  executed  in  the  manner  required  by 
byd\vmsed  the  Statute  for  the  execution  of  the  will  itself,  or  are 
Act.  verified  by  the  signatures  or  initials  of  the  testator  and  the 

„     .     „„  witnesses,  are  admissible  to  probate,  for  the  23rd  section  of 

Section  23.  L 

Wills  Act.  the  Wills  Act  of  Ontario  allows  the  validity  of  an  altera- 
tion, if  it  has  been  executed  in  the  manner  required  by  the 
same  Act  for  the  execution  of  the  will  itself ;    or  failing 
this,  if  the  signature  of  the  testator  and  the  subscription 
of   the  witnesses   have   been   made  in  the  margin  or  on 
some   other  part   of   the    will    opposite    to   or   near   the 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memo- 
randum referring  to  such  alteration,  and  written  at  the  end 
or  some  other  part  of  the  will. 
Piesump-         If,  however,  no  affirmative  evidence  can  be  obtained 
against  al-  the  presumption  of  law  is  (where  the  will  has  been  made 
terations.   sjnce  the  "Wills  Act)   that  an  alteration  has  been  made 
subsequently   to  the    execution   of   the  will,  and   it  will 
accordingly  be  excluded  from  probate  (b). 

(y)  Doe  and  Shallcross  v.  Palmer  and  others,  20  L.  J.  E.  (N.  S.)  373  ; 
16  Q.  B.  747,  and  J.  P.  Ripley,  1  Sw.  &  Tr.  69. 

(z)  Lushingtonv.  Onslow,  6  Notes  of  Cases,  188,  and  Bradley,  5  Notes 
of  Cases,  p.  188. 

(a)  Adamson,  3  P.  &  D.  253. 

(6)  Cooper  v.  Bockett,  4  Moo.  P.  C.  419,  4  No.  Ca.  392,  685  ;  see  also 
Ibid.  p.  659,  and  Smith  v.  Mcriam,  ante,  and  Hindmarsh  v.  Charlton,  8 
H.  L.  160. 
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If  the  obliterations  and  erasures  are  so  incomplete  that  Words  or 
the  original  words  or  figures  can  be  read  or  deciphered  restored, 
either  by  the  naked  or  assisted  eye,  the  Court  will  restore 
them  in  all  cases,  and  will  grant  probate  of  them,  and  will 
allow  the  use  of  magnifying  glasses,  but  not  chemical 
agents  to  remove  the  obscuring  ink  (c).  And  expert  evi- 
dence will  be  received  (d). 

If,  however,  the  original  words  cannot  be  read,  either  by  Words, 

11  ■        •         •  i     ii        rv  •  e*c,>  n°t 

the  naked  eye  or  through  extrinsic  aid,  the  Court  exercises  apparent. 
two  different  principles  in  its  way  of  dealing  with  them. 

If  a  testator  has  obliterated  or  erased  the  whole  of  a 
bequest  or  provision  in  his  will,  or  has  completely  covered 
it  by  paper  pasted  over  it,  and  has  so  effectually  accom- 
plished his  purpose,  that  the  passage  is  not  apparent,  i.e., 
cannot  be  made  out  on  the  face  of  the  will,  the  revocation 
is  complete,  under  the  23rd  section  of  the  Wills  Act, 
Ontario,  and  the  Court  grants  probate  of  a  blank  (<?). 

But  where  part  of  a  legacy  only,  viz. :  its  amount  or  the  Amount  of 
names  of  the  legatee,  has  been  so  covered,  or  obliterated  or  restored. 
erased,  leaving  the  name  of  the  legatee  or  the  amount  of 
the  legacy  untouched,  the  Court  infers  that  the  testator's 
intention  was  only  to  revoke  the  original  name  or  amount 
in  the  event  of  his  having  effectually  substituted  another,  etc!f  when 
in  which  case  the  doctrine  of  dependent  relative  revocation  tiona.8" 
becomes  applicable ;  and,  by  this  doctrine,  the  obliteration 
or  erasure,  being  done  with  reference  to  another  act,  meant 
to  be  an  effectual  disposition,  will  be  a  revocation  or  not,  JJiatlveent 
according  to  the  efficiency  of  the  relative  act.     But  if  the  revocation, 
alteration  in  the  name  or  amount,  be  not  executed  accord- 
ing to  the  Statute,  there  is  no  revocation  at  all,  and  the 

(c)  Horsford,  23  W.  R.  211  ;  3  P.  &  D.  214,  216  (1874)  ;  and  Parr.  20 
L.  J.  70  ;  Harris,  1  Sw.  &  Tr.  538. 

(d)  Ffinch  v.  Combe,    [18S4]  P.  193. 

(e)  Ibhe.tson,  2  Curt.  337;  Townley  v.  Watson,  3  Curt.  766  ;  and  Wins 
Exors.  9th  ed.  12b. 

h.s.c. — 7 
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Court  will  Court  will  restore  and  grant  probate  of  the  original  words, 

ascertain  .  . 

original  for  which  others  were  sought  to  be  substituted.  In  these 
cases  the  Court  has  exercised  the  right  of  ascertaining 
aliunde,  by  parol  evidence,  what  the  original  words  or 
figures  were,  in  order  to  restore  them  (/). 

Where  the  testator  had  erased  in  his  will,  with  a  knife, 
the  amount  of  an  annual  jointure  of  £200,  and  had  substi- 
tuted for  it,  in  his  own  handwriting,  a  sum  of  £100.     He 
had   also    written    under    the    clause    of    attestation   an 
explanatory  memorandum  of  what  he  had  done,  but  the 
memorandum  was  not  attested  as  required  by  the  Wills 
tion  Wills  Act.     It  was  held  :  1st,  that  the  20th*  section  of  the  Wills 
Ontario      ^-c^  required  that   there  should   be   on   the  part  of   the 
as  to  how  testator  an  intention  of  revoking1;  2nd,  that  the  evidence 

only  will  to  '  .  ' 

can  be  adduced  showed  that  the  testator  did  not  intend  to  revoke 
absolutely,  but  meant  to  revoke  by  substituting  a  different 
sum  for  that  originally  bequeathed  ;  3rd,  that  the  altera- 
tion could  not  take  effect,  because  it  was  not  executed 
according  to  the  Statute  ;  and,  finally,  that  therefore,  the 
revocation  was  ineffectual,  and  the  will  must  stand  in  its 
original  state  (g). 

In  a  case  where  a  strip  of  paper  was  pasted  over  the 
amount  of  the  legacy,  leaving  the  name  of  the  legatee 
untouched,  the  Court  inferring  that  the  testator's  intention 
was  only  to  revoke  the  part  covered,  in  the  event  of  his 
having  effectually  substituted  another  bequest  in  its  place, 
exercised  its  right  of  ascertaining  the  original  disposition 
by  any  means  of  legal  proof,  removed  the  strip  of  paper, 
and  having  thus  ascertained  the  original  word,  granted 
probate  of  the  codicil  as  unaltered  (h). 

(f)  Horsford,  ante;  Greenwood,  (1892),  P.  7;  Soar  v.  Dolman,  3  Curt. 
121. 

(g)  Brooke  v.  Kent,  3  Moo.  P.  C.  34  ;  1  No.  of  Ca.  95  (1841).  The 
provisions  of  the  Wills  Act,  Ont.,  as  to  revocation  do  not  apply  to  wills  of 
persons  who  died  before  1st  of  January,  1869  ;  see  section  8. 

(/;)  Horsford,  ante;  see  also  Lusliington  v.  Onslow,  6  No.  of  Ca.  183; 
Soar  v.  Dolman,  3  Curt.  121 ;  Parr.  29  L.  J.  (N.  S.)  70. 
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A  will,  which,  after  execution,   had  remained  in  the  Scratching 

out  signa- 

custody  of  deceased,  was  found  in  her  repositories  after  her  ture. 
death  with  her  own  signature  and  the  signatures  of  the 
attesting  witnesses  scratched  out  as  with  a  knife.  It  was 
held  that  there  was  a  revocation  within  the  requirements 
of  s.  20  of  the  Wills  Act  (Imp.)  (i) ;  s.  22  of  the  Wills  Act 
of  Ontario,  R  S.  O.  c.  109. 

A  testatrix,  being  under  an  erroneous  impression  that  a  Codicil 
codicil  had  not  been  duly  executed,  directed  it  to  be  torn  mistake. 
up  and  sent  to  her  solicitor  to  be  recopied,  but  died  before  she 
could  re-execute  it.     It  was  held,  there  being  no  animus  revocandi. 
revocandi,  that  the  original  codicil  (the  torn  pieces  having 
been  pasted  together)  might  be  admitted  to  probate  (i). 

Where  the  name  of  a  legatee  was  so  entirely  erased  Restoring 
that  it  was  no  longer  apparent,  another  being  substituted  erased,  etc! 
for  it,  on  evidence  being  given  as  to   what  the  original 
name  was,  the  Court  restored  it  (k). 

But  the  restoration  of  the  original  words  which  consti- 
tuted the  name  of  the  legatee,  or  the  amount  of  the  legacv, 
is,  of  course,  conditioned  upon  the  possibility  of  obtaining 
evidence  of  what,  in  either  case,  these  were.  Where  this 
evidence  cannot  be  obtained,  the  Court  is  under  the 
necessity  of  granting  probate  of  a  blank  (I). 

The  clause  appointing  executors  was  written,  partly  on  Alteration. 
the  second  and  partly  on  the  third  side  of  a  will.  Subse- 
quently the  testator  altered  the  clause,  but  his  signature 
and  those  of  the  attesting  witnesses  appeared  opposite  only 
to  the  alterations  which  were  made  on  the  second  side. 
The  Court  granted  probate  of  all  the  alterations  (m). 

(i)  Henrietta  G.  Morton,  12  P.  D.  141. 

tj)  Thornton,  14  P.  D.  82. 

(ft)  McCabe,  L.  R.  3  P.  &  D.  p  96. 

(I)  E.  S.  James,  1  Sw.  &  Tr.  239,  and  Sir  C.  Ibbetson,  2  Curt.  387. 

(m)   Wilkinson,  6  P.  D.  100. 
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Mistake.  A  testator  in  the  draft  of  his  will,  which  was  read  over 

Will  alter-  to  him  and  duly  executed,  bequeathed  a  legacy  to   the 
respond      Bristol  Royal  Infirmary.     In  the  will,  which  was  not  read 

over  to  him,  the  bequest  by  a  mistake  in  the  engrossment 

was  to  the  British  Royal  Infirmary. 

The  Court,  subject  to  an  affidavit  that  there  was  no  such 

institution  as  the  British  Royal  Infirmary,  granted  probate 

of   the    will   with   the   word    "  Bristol "    substituted    for 

"  British  "  (n). 

In  wills  Unattested  alterations  in  the  testator's  handwriting,  in 

made  be-  <=' 

fore  Wills  a  will  executed  before  the  Wills  Act  came  into  operation, 

Act,  pre-  .         • 

sumption    will,  in  the  absence  or  a  date,  be  presumed  to  have  been 
alteration,  made  before  that  Act  came  into  operation,  and  are  entitled 
to  probate  without  any  affirmative  evidence  (o). 

The  same  principle  is  also  applied  to  alterations  in  a 
will  made  by  a  soldier  in  actual  military  service,  the  alter- 
ations being  in  his  own  handwriting  {p). 
Verified  All  verified   alterations,  however,  are  not  necessarily 

where  not  admitted  to  probate ;  they  are  subject  to  the  discretion  of 
to  probate,  the  Court.  It  will  see  with  what  object  the  alterations 
have  been  made.  If  it  can  determine  that  they  represent 
a  definite  intention  of  the  testator,  it  will  adopt  them ; 
but  if  it  is  of  opinion  that  they  were  deliberative  only, 
they  will  be  omitted  from  probate,  as  not  being  included 
even  in  any  confirmation  made  subsequently  by  the 
testator  (q). 
Altera-  Alterations  which  have  been  made  since  a  testator's 

made  "by    decease,  or  by  unauthorized  persons  at  any  other  time  since 
testator,     t,he  execution  of  a  will,  being  of  the  nature  of  felony,  are, 

or  by  his 


directions. 


(n)  Bushell,  13  P.  D.  7. 

(o)  Streaker,  4  Sw.  &  Tr.  194,  and  28  L.  J.  R.  (N.S.)  P.  &  M.  50 ; 
Pennington,  1  Notes  of  Cases,  399  ;  Pechell  v.  Jenkinson,  2  Curt.  273. 

(p)  Tweedale,  3  P.  &  D.  206. 

(g)  Hull,  L.  R.  2  P.  &D.  358. 
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by  the  practice  in  England,  submitted  to  the  Court  for  its 
directions  as  to  the  course  to  be  pursued  (r). 

Interlineations  and  alterations  in  a  will  were  shewn  to  interlinea- 
have  been  inserted  in  the  will  at  the  time  of  the  execution  alterations 
of  the  codicil,  and  it  was  held  that  they  were  confirmed  by  ^"codicil, 
the  codicil,  including  a  pencil  memorandum  written  across 
the  foot  of  the  will,  below  the  signature  of  the  testator, 
and  the  President  of  the  Probate  Division  pronounced  for 
the  will  and  codicil  with  the  interlineations,  including  the 
pencil  writing  across  the  foot  of  the  will,  as  entitled  to 
probate  (s). 

Where  vestiges  of   sealing-wax,   or   wafers,   or   other  Suspicious 
marks    appear    on    testamentary    papers,  as    referred  to,°*vs"^s 
ante,  p.  77,  the  presumption  of  spoliation  must  be  rebutted.  £^"5^ 
This  may  be  done  b}7  evidence,  showing  either  that  the  of  a  will  or 
testator,  per  se  or  per  alium,  removed  a  codicil  or  a  portion 
of   the  will,  or   that  when  the  will  was  found,  on  the  Evidence 
occasion  of   the  testator's  death,  it  was  in  the  identical 
condition  in  which  the  executor  produces  it  to  the  Court  (t). 

The  Court  will  exclude  from  probate  any  part  of  a  will  Exclusion 

which  the  testator  did  not  know  to  be  therein.  from  pro- 

bate. 

So  when  a  revocatory  clause  had  been  introduced  into 
a  will,  without  the  instructions  or  knowledge  of  a  testator 
the  Court  granted  probate  without  that  clause  (u). 

And  a  similar  order  was  made  in  another  case  where  a 
testator  had, been  found  by  the  verdict  of  a  jury  not  to 
have  known  or  approved  of  a  residuary  clause  in  his 
will  (v\ 

(r)  C.  &  Tr.  11th  ed.  95. 

(s)  Tyler,  et  al.  v.  Merchant  Taylor's  Co.,  15  P.  D.  216;  see  also 
Wyatt,  2  Sw.  &  Tr.  494 ;  6  L.  J.  694. 

(t)  See  S.  C.  Rules,  Form  81,  Affidavit  of  Plight,  etc. 

(u)  Osivald,  3  P.  &  D.  p.  162  ;  and  see  Harter  v.  Hatter,  ib.  p.  11  ; 
Morrellv.  M.,  7  P.  D.  75. 

(v)  Fulton  v.  Andrew,  7  L.  R.  E.  &  I.  Appeals,  448. 


102 


PROBATE 


Omitting 
clause 
from 
probate. 


The  Court  has  also  constantly  excluded  from  probate 
words  of  atrocious,  offensi  ve  or  libellous  character  (w) ;  but 
it  cannot  exclude  any  words  or  sentences  which  do  not 
come  fully  within  such  category  (x). 

A  sole  executor's  name  was  ordered  to  be  struck  oat  of 
a  will  in  which  it  had  been  inserted  without  the  sanction 
of  the  testator  (y). 

When  a  will  was  referred  to  in  a  codicil  under  a  date 
which  belonged  to  an  earlier  will,  the  Court  corrected  the 
reference,  and  granted  probate  of  the  will  intended  to  be 
referred  to  (z). 

A  testatrix,  by  her  will,  constituted  her  illegitimate  son 
her  universal  legatee  and  one  of  her  executors.  After  the 
execution  of  the  will,  and  shortly  before  her  death,  she 
expressed  a  wish  to  bequeath  part  of  her  furniture  and 
other  personal  effects  to  her  sister,  her  sole  next  of  kin  and 
heiress-at-law,  and  proceeded  to  write  out  a  bequest  giving 
effect  to  such  wish  on  a  printed  form  of  will,  which  was 
duly  executed.  The  form  commenced  by  a  clause  of  revo- 
cation ;  but  the  testatrix  did  not  fill  up  the  blanks  in  this 
part  of  the  form  ;  and  the  clause  was  not  read  over  to  her 
at  the  time  of  execution,  though  the  rest  of  the  will  was, 
and  there  was  no  evidence  that  she  knew  of  such  clause. 
It  was  held  by  the  President  of  the  Probate  Division, 
that  probate  might  be  granted  of  the  will,  with  the  testa- 
mentary paper  as  a  codicil  thereto,  omitting  the  revocation 
clause.  A  consent  was  filed  by  said  next  of  kin  that  the 
grant  might  go  as  stated  (a). 


(w)  George  Wartnaby,  4  Notes  of  Cases  477  ;  Marsh  v.  Marsh,  1  Sw.  & 
Tr.  536. 

(x)   Curtis  v.  Curtis,  3  Add.  33.     See  Honeyicood,  2  P.  A  D.  251  &  252. 

(y)  C.  &  Tr.  9C  n. ;  and  Morrell  v.  M.  ante,  101. 

(z)  Anderson,  39  L.  J.  E.  (N.  S.)  P.  &  M.  55. 

(a)  In  re  Sarah  Soj)hia  Moore.  (1892)  P.  378.     Following  In  re  Oswald, 
L.  R.  3  P.  &  D.  162. 
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A  testator,  in  giving  instructions  for  the  preparation  of 
his  will,  directed  that  a  bequest  of  ^10,000  should  be  given 
to  each  of  his  unmarried  daughters,  "  Georgiana "  and 
*'  Florence."  The  conveyancer  who  prepared  the  will,  by 
inadvertence,  inserted  the  name  of  Georgiana  in  both  the 
clauses  of  the  will  relating  to  the  gift  to  the  unmarried 
daughters,  and  omitted  the  name  of  Florence  altogether- 
The  draft  was  not  read  over  to  the  testator  at  any  time, 
and  the  error  was  not  brought  to  his  notice.  It  was  held, 
upon  motion,  that  probate  of  the  will,  omitting  the  name 
of  Georgiana  in  the  second  clause  of  the  gift  might  be 
granted  to  the  executors  (b). 

In  Sugclen  v.  Lord  St.  Leonards  (c),  a  will  to  which  Lost  wills, 
there  were  codicils  could  not  be  found  after  the  death 
of  the  testator,  but  his  daughter,  recollecting  the  will, 
wrote  it  out  from  memory.  She  had  lived  with  the 
testator  all  her  life,  and  he  had  constantly  consulted  her 
about  the  will,  and  explained  its  provisions  to  her,  and 
she  had  from  time  to  time  assisted  him  to  make  and  alter 
it.  Some  parts  she  could  not  remember,  but  much  of 
what  she  recollected  was  corroborated  by  the  codicils,  and 
by  declarations  of  testator  to  others  after  execution.  She 
took  by  the  will  a  considerable  share  of  the  property,  and 
of  the  residuary  estate.  Of  this  there  was  no  direct  cor- 
roboration ;  but  her  veracity  was  admitted  by  those  who 
opposed  probate.  Ultimately  the  Court  of  Appeal, 
affirming  the  decision  of  the  President  of  the  Probate 
Division,  held  the  presumption  of  destruction  animo 
revocandi  rebutted  and  being  satisfied  that  the  contents  of 
the  will  were  substantially  as  stated  by  the  daughter,  held 
also,  affirming  the  decision  of  the  lower  Court,  that  the 
will,  as  written  down  by  the  daughter,  should  be  admitted 

(b)  In  re  Sir  J.  E.  Boehm,  (1891)  P.  247. 

(c)  1  P.  D.  154  (1876).  4  L.  J.  N.  S.  (P.  M.&  A.)  49  ;  see  also  Wms. 
Exors.  9th  ed.  135,  317. 
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to  probate.  And  also  that  declarations  by  a  testator, 
whether  before  or  after  the  execution  of  the  will,  were 
admissible  as  evidence  of  its  contents,  overruling  Quick  v. 
Quick  (d). 

The  substance  of  a  lost  will,  as  contained  in  recitals  in 
a  deed  was  admitted  to  probate  in  the  Surrogate  Court, 
County  of  York  (e). 

The  Court  will  not  grant  probate  of  the  contents  of  a 
lost  will,  unless  there  is  cogent  evidence  that  such  a  will 
did  exist,  and  that  it  was  destroyed  in  the  testator's  life- 
time without  his  knowledge,  or  after  his  death  (/). 

Incorporation  of  Papers  by  Reference,  etc. 

Where  a  testator,  by  his  will  or  codicil,  expressly  refers 
to  any  other  documents  which  are  in  existence  at  the  time, 
such  as  deeds,  wills  or  codicils  of  himself  or  of  other 
persons,  or  even  to  papers  void  or  invalid  per  se,  as 
carrying  out  or  containing  his  own  dispositions,  such 
documents  and  papers  are  considered  to  be  incorporated  in 
and  to  form  part  of  the  will,  being  considered  equally 
valid  with  the  will,  and  are  included  by  the  Court  in  the 
probate  (g). 

Amongst  instruments  which  have  been  so  incorporated 
are  the  following  : — 

A  deed  of  settlement  (h). 

(d)  3  Sw.  &  Tr.  442  (1864). 

(e)  In  the  goods  of  the  Hon.  H.  J.  Boulton,  deceased,  2  Nov.,  1877.  See 
also  in  the  same  court  In  the  goods  of  Parsons,  May,  1889 ;  see  further  as 
to  probate  of  lost  wills,  Sly  v.  Sly,  2  P.  D.  91 ;  Woodward  v.  Goulstone,  11 
App.  Cas.  469  ;  Harris  v.  Knight,  15  P.  D.  170  ;  62  L.  T.  507. 

(/)  Wharram  v.  W '.,  3  Sw.  &  Tr.  301;  Wms.  Exors.  9th  ed.  318  et  seq  ; 
and  post,  —Grants  Limited  in  Duration. 

(g)  Stockwellw.  Ritherdon,  1  Rob.  661  ;  Wilkinson  v.  Adam,  1  Ves.  &  B. 
446 ;  Habergham  v.  Vincent,  supra  ;  Sheldon  v.  Sheldon,  3  No.  of  Ca.  250, 
and  1  Rob.  81  (1844).     Wms.  Exors.  9th  ed.  86,  317. 

(h)  Thomas  Dickens,  1  No.  of  Ca.  398,  and  3  Curt.  60  ;  Wm.  Frederick 
Pewtner,  4  No.  of  Ca.  479. 
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The  will  of  another  person  (i). 

The  revoked  will  of  another  person  (j). 

The  testator's  former  will  (k). 

Papers  invalid  per  se,  unexecuted,  or  unattested 
papers  {I) ;  as  a  will  unduly  executed  (m) ;  and  a  prior 
codicil  not  duly  attested  (n). 

Where  the  testatrix  made  a  will  which  was  invalid,  and 
subsequently  executed  a  valid  codicil  written  on  the  same 
piece  of  paper  as  the  will,  and  immediately  underneath  it, 
beginning  "  This  is  a  codicil  to  the  last  will  and  testament 
of  me,"  etc.,  and  the  Court  being  satisfied  that  she  had 
made  no  other  will,  held  that  the  codicil  incorporated  the 
will,  and  granted  probate  of  both  documents  (o). 

Catalogues  or  schedules  (p). 

A  testatrix  in  contemplation  of  her  marriage,  settled  her  Deeds 
property  upon  such  trusts  as  she  should  by  revocable  deed  po 
or  by  will  appoint.  In  1884  she  duly  executed  a  will  which 
did  not  expressly  include  this  property,  and  in  1887  and 
1889  she  executed  two  revocable  deeds  poll  which  were 
duly  attested  by  two  witnesses,  whereby  she  appointed  the 
settled  property  upon  certain  trusts  from  and  after  her 
decease.     It   was  held  that  the  deeds  were  testamentary 

(i)  Emma  Darby,  4  No.  of  Ca.  428. 

(j)   Countess  of  Durham,  1  No.  of  Ca.  p.  368. 

{k)  James  Gordon  Duff,  4  No.  of  Ca.  474. 

(1)  Francis  Willesford,  3  Curt.  77  ;  Thomas  Smartt,  4  No.  of  Ca.  p.  38  ; 
Countess  Ferraris  v  Lord  Hertford,  3  Curt.  p.  468  ;  Wood  v.  Goodlake,  1 
No.  of  Ca.  155;  Emma  Hakewell,  1  Deane,  14;  A.  M.  Ash,  Ibid.  181; 
J.  F.  Smith,  2  Curt.  p.  796.  Ingoldby  v.  Ingoldby,  4  No.  of  Ca.  404  ;  Mad- 
dock  v.  Allen,  1  Deane,  325;  W.  ciaringl'ull,  3  No.  of  Ca.  1;  E.  Hill,  4 
No.  of  Ca.  404. 

(m)  W.  Claringbull,  3  No.  of  Ca.  1 ;  Haddock  v.  Allen,  1  Deane,  325. 

(n)  Ingoldby  v.  I.,  4  No.  Ca.  493;  J.  F.  Smith,  2  Curt.  796. 

(o)   Heathcote,  6  P.  D.  30. 

(p)  E.  M.  Bacon,  3  No.  of  Ca.  645;  The  Baroness  Truro,  35  L.  J.  P  & 
M.  89  (1866) ;  James  Daniell,  8  P.  D.  14. 
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instruments  and  entitled  to  probate,  as,  together  with  the 
will  of  1884,  constituting  the  last  will  of  the  deceased  (q). 

But  a  paper  which  would  not  affect  the  operation  of 
the  will  in  law  or  in  equity  need  not  be  embodied  in  the 
probate  (r). 

A  copy  of  a  will  referred  to  in  a  duly  executed  codicil 
was  included  in  the  grant  of  probate,  the  original  will 
being  in  a  foreign  country  (s). 

Parol  evi-  Jn  Allen  v.  Maddock  (t),  Lord  Kingsdown,  in  delivering 
identifica-  the  judgment  of  the  Court,  said,  "  The  result  of  the 
DaDe?rehe  authorities  both  before  and  since  the  late  Act  (the  Wills 
Act)  appears  to  be  that  when  there  is  a  reference  in  a  duly 
executed  testamentary  instrument  to  another  testamentary 
instrument  by  such  terms  as  to  make  it  capable  of  identi- 
fication, it  is  necessarily  a  subject  for  parol  evidence,  and 
that  when  the  parol  evidence  sufficiently  proves,  that  in 
the  existing  circumstances  there  is  no  doubt  as  to  the 
instrument,  it  is  no  objection  to  it  that  by  possibility 
circumstances  might  have  existed  in  which  the  instrument 
referred  to  could  not  have  been  identified.  As  in  this  case, 
the  only  question  is,  whether  there  is  sufficient  evidence 
to  identify  the  paper  propounded  as  the  will ;  it  is  not 
necessary  to  consider,  whether  any  evidence  was  received 
in  this  case  to  which  objection  might  be  made.  The  facts 
on  which  we  rely  are  beyond  all  question  admissible  in 
evidence,  viz.,  that  the  paper  in  question  was  written  by 
the  testatrix,  was  found  locked  up  in  her  possession  at  her 
death,  in  a  sealed  envelope,  on  which  there  was  an  endorse- 
ment describing  it  as  her  will,  and  that  after  diligent 
search,   no   other   paper   has  been  found   answering   the 


Evidence 
to  iden- 
tify. 


(q)  Milncs  v.  Foden.  15  P.  D.  105. 

(>■)  Ouchterloiiey,  32  L.  J.  P.  ct  M.  140. 

(*)  Mercer,  2  P.  &  D.  92. 

(t)  11  Moo.  P.  C.  C.  4-27  (1858). 
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description,  and  the  only  trace  of  any  other  testamentary 
paper  in  the  evidence  is  the  proof  of  an  earlier  will  which 
the  testatrix  destroyed." 

"  It  may  be  said  on  the  present  occasion,  the  Court  of  The  refer- 

J  l  ence. 

Probate  is  to  a  certain  extent  a  court  of  construction,  for 
it  has  to  determine  what  is  the  meaning  of  the  reference 
made  by  the  testatrix  in  her  codicil,  and  whether  any,  and 
if  any,  what  instrument  found  at  her  death  is  thereby 
referred  to.     This  question  is  one  of  fact,  which  obviously  ^C)W  e,x- 

1  _  ^    plained. 

must  be  explained,  and  can  only  be  explained  by  parol 
evidence.  At  first  sight  there  is  no  difficulty,  there  is  no 
ambiguity  whatever  in  the  expressions  by  which  the  refer- 
ence is  made.  Parol  evidence  must  necessarily  be  received  p  , 
to  prove  whether  there  is  or  is  not  in  existence  at  the  evidence, 
testatrix's  death  any  such  instrument  as  is  referred  to  by 
the  codicil.  For  this  purpose  inquiry  must  be  made,  and 
evidence  must  be  offered,  to  show  what  papers  there  were 
at  the  date  of  the  codicil,  which  could  answer  the  descrip- 
tion contained  in  the  codicil ;  and  the  Court  having  by 
these  means  placed  itself  in  the  situation  of  the  testatrix, 
and  acquired  as  far  as  possible  all  the  knowledge  which  the 
testatrix  possessed,  must  say,  upon  a  consideration  of 
these  extrinsic  circumstances,  whether  the  paper  is  iden- 
tified or  not." 

The  following  general  principles  appear  to  be  deducible 
from  the  cases  referred  to,  viz.: 

1.  That  the  testamentary  instrument  should  clearly 
describe  the  document  proposed  to  be  incorporated  ;  but 
the  document  may  be  identified  by  parol  (n). 

2.  The  testamentary  instrument  must  describe  it  as 
already  existing ;  if  defective  in  this,  the  fact  cannot  be 
supplied  by  parol  (v). 

(«)  Edwards,  6  No  of  Ca.  306;   Utterton  v.  Robins,  1  A.  <fe  E.  403. 

(v)  Sunderland,  L.  R.  1  P.  &  D.  198;  35  L.  J.  P.  &  M.  82  ;  14  W.  E. 
971 ;  Sims,  16  W.  E.  407  ;  Singleton  v.  Tomlinson,  3  App.  Cas.  404  ;  Pascall, 
1  P.  &  D.  606. 
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Part  only  of  a  paper  may  be  embodied  in  the  probate, 
Nathan  v.  Morse  (w). 

In   Billinghurst    v.    Vickers  (as),   part   of   a  will   was 
established,  and  part  held  not  entitled  to  probate. 
Originals         In  the  case  of  deeds  as  well  as  of  documents  not  valid 
etc.dU°e  '  Per  se>  *ne  Court  requires  the  original  to  be  produced.     In 
the  case  of  a  deed  it  will  permit  it  to  be  delivered  out  to 
the  trustees  after  probate,  it  being  first  duly  registered. 
In  Dickens  case  and  Sheldon  v.  Sheldon,  ante,  a  notarial 
copy  was  directed  to  be  left  in  the  registry,  and  probate 
was  granted  of  the  will  and  of  a  notarial  copy  of  the  deed . 
Copy  of  But  the  Court  will  also  permit  a  copy  of  a  deed  to  be 

proved,  brought  in  and  proved  (y).  And  occasionally,  when  the 
deed  is  in  the  hands  of  a  person  who  will  not  part  with  it, 
the  Court  having  no  power  to  enforce  its  production,  will 
decree  probate  without  it  (z).  But  if  the  paper  in  ques- 
tion be  invalid  and  inoperative  per  se,  and  made  probative 
by  reference  only,  the  Court  will  enforce  its  production, 
for  such  a  paper,  unlike  a  deed,  must  be  proved  ex  necessi- 
tate, in  order  to  give  it  operation  and  legal  existence  (a). 
.  In  the  goods    of  William  B.  Astor,  deceased  (b),  the 

which  testator,  a  citizen  of  the  United  States,  domiciled  therein, 
tioninpro-  by  will  and  codicil  disposed  of  his  property  generally  ;  and 
by  a  second  will  in  which  he  named  separate  executors  of 
moneys  invested  in  the  British  funds,  he  expressed  a  wish 
that  the  British  will  should  take  effect  as  a  separate  testa- 
mentary disposition  of  property,  independent  of  and 
disconnected  from  his  general  will ;  it  was  held  that  it  was 
unnecessary  to  incorporate  the  American  will,  which  was 

(w)  3  Phillim.  529. 

(x)  1  Phillim.  187  (1821). 

(u)  Thomas  Dickins,  1  No.  of  Ca.  p.  399. 

(z)  Thomas  Battersby,  2  Robertson,  p.  440. 

(a)  Sheldon  v.  Sheldon,  supra. 

(5)  1  P.  D.  150,  and  45  L.  J.  (P.  M  &  A.)  79. 


bate  un- 
necessary 
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very  bulky,  in  the  English  probate  ;  but  that  an  authenti-I?corPora- 
cated  copy  of   the  American  will  and  codicils  should  be  papers. 
filed  in  the  registry,  and  a  note  be  added  to  the  English 
probate  to  the  effect  that  such  a  copy  had  been  so  filed  (c).  Copy  filed. 

In  a  recent  case  the  Probate  Division  refused  to  allow 
documents  referring  only  to  property  in  a  foreign  country 
to  be  included  in  the  probate  of  the  English  will  and 
codicils  (d). 

A  testator  in  a  codicil  referred  to  one  gift  as  being 
contained  in  a  list  of  gifts  which  he  had  previously 
deposited  with  his  brother,  and  it  was  held  by  the  Court 
that  the  whole  list  was  incorporated  by  the  reference  in 
the  codicil  (e). 

A  document  containing  the  words — "This  is  a  third  Codicil, 
codicil  to  my  will  " — is  not  incorporated  in  a  codicil  of  sub- 
sequent date  by  the  words,  "  This  is  a  fourth  codicil  to  my 
will"(/). 

By  sec.  18,  s-s.  (4)  S.  C.  Act— "  probate  by  whatever ^tterri- 
Court  granted  shall,  unless  revoked,  have  effect  overtonally- 
property  of  the  deceased  in  all  parts  of  Ontario"  (g).  This 
provision  in  its  original  form  came  into  force  simultane- 
ously with  the  abolition  of  the  Court  of  Probate  for 
Upper  Canada  (now  Ontario),  which  theretofore  had  the 
power  exclusively  of  making  grants  for  the  administration 
of  the  effects  of  deceased  persons  dying  possessed  of  goods 
and  chattels  over  $20  in  value  in  two  or  more  counties  of 
the  Province. 

(c)  See  also  Marquis  of  Lansdoivne,  32  L.  J.  P.  &  M.  121  ;  Dundas,  32 
L.  J.  P.  &  M.  165  ;  Sibthorpe,  L.  R.  1  P.  &  D.  106  ;  and  Harris,  L.  R.  2 
P.  &  D.  83. 

(d)  Tamplin  [1894]  P.  39. 

(e)  James  Daniell,  8  P.  D.  14.  See  observations  of  Chitty,  J.,  on 
incorporation  by  reference  generally  in  Goute  v.  Goute,  (Chy.),  56  L.  T. 
N.  S.  512. 

(/)  Stockil  v.  Punshon,  6  P.  D.  9. 

(.7)  See  Jennings  v.  G.  T.  Ry.  Co.,  15  A.  R.  477 ;  R.  S.  O.  1887,  c.  50, 
s.  17  (3) ; 
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CHAPTER  V. 

ADMINISTRATION. 

Adminis-  Under  the  Surrogate  Courts  Act,  sec.  2,  s-s.  2  the  word 

tration .  . 

"  administration,"  when  occurring  in  the  Act,  is  to  be 
understood  as  comprehending  "all  letters  of  administration 
of  the  effects  of  deceased  persons,  whether  with  or  without 
the  will  annexed,  and  whether  granted  for  general,  special, 
or  limited  purposes." 

The  Statute  of  Westminster  the  Second  (a),  contains 
the  first  statutory  recognition  of  the  jurisdiction  of  the 
ordinary  in  the  goods  of  persons  dying  intestate  (b).  But 
the  statutes  distinguished  as  the  Statutes  of  Administra- 
tion are :— 31  Edw.  III.  c.  11,  and  21  Hen.  VIII.  c.  5— more 
particularly  referred  to  in  the  following  pages. 

intestacy.  jf  a  man  c|ie  intestate,  or,  if  leaving  a  will,  he  appoint 
no  executor,  or  if  all  his  executors  refuse  to  act,  or  die 
without  proving  the  will,  letters  of  administration  wiU 
upon  application,  be  granted  by  the  proper  Court  to  the 
party  entitled. 

Search  for  "  Upon  every  application  for  grant  of  administration,  it 
must  be  shown  that  search  for  will  or  testamentary  paper 
has  been  made  in  all  places  where  the  deceased  usually 
kept  his  papers,  and  in  his  depositories.  The  affidavit 
should  be  made  by  the  applicant,  but  the  proof  may,  with 
the  Judge's  consent,  be  made  otherwise.  It  must  also  be 
shown  that  search  has  been  made  in  the  office  of  the  Regis- 
trar of  the  proper  Surrogate  Court,  and  the  certificate  of 

(a)  13  Edw.  I.  c.  19,  A.D.  1286. 

(b)  D.  &  B.  394. 
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such  Registrar   shall  be  sufficient   proof   of   such   search  Adminis- 

°  x  tration. 

having  been  made." — S.  C.  Rule  6. 

"  The  oath  of  administrators,  and  of  administrators  with  °ftb.  °f 

adminis- 

the  will  annexed,  is  to  be  so  worded  as  to  clear  off  all  per-  trator. 

i  •  i  t        i  ,,      Prior  in- 

sons  having  a  prior  right  to  the  grant.  In  these  cases  the  terests  to 
grant  should  show  on  the  face  of  it  how  the  prior  interests  0g c  eare 
have  been  cleared  off." — S.  C.  Rule  11. 

The  office  of  an  administrator,  as  far  as  concerns  the 
collecting  of  the  effects,  the  making  of  an  inventory  and 
the  payment  of  debts  is  the  same  as  that  of  an  executor. 
But  as  there  is  no  will — (unless  the  administration  be  cum 
testamento  annexo) — to  direct  the  subsequent  disposition 
of  the  property,  at  this  point  they  separate,  and  must  pur- 
sue different  courses  (c).  To  this  must  now  be  added  as 
far  as  regards  the  Province  of  Ontario,  that  the  admin- 
istrator for  the  purposes  of  the  Devolution  of  Estates 
Act  (d),  as  well  as  an  executor,  represents  the  deceased  in 
respect  of  his  real,  as  well  as  his  personal,  estate  (e). 

Letters  of  administration,  when  granted,  relate  to  the 
day  of  the  intestate's  death,  if  such  relation  be  for  the 
benefit  of  the  estate  (/).  And  the  grant  retains  its  validity 
until  revoked  (g). 

The  administrator  receives  his  right  entirely  from  the 
grant  of  administration  ;  unlike  the  right  of  an  executor 
which  is  derived  from  the  will  and  not  from  the  probate  (h) 
The  latter  is  in  possession  of  the  property,  in  point  of  law, 
from  the  death  of  the  testator  and  before  probate  is  granted 

(c)  Toller,  369  ;  Wms.  Exors.  8th  ed.  1489. 

(d)  R.  S.  0.  c.  108. 

(e)  Re  Reddan,  ante  p.  19. 

(/)  Morgan  v.  Thomas,  8  Exch.  302  ;  Beard  v.  Ketchum,  5  U.  C.  Q.  B. 
120  ;  and  see  ante  p.  27 

(a)  Irwin  v.  Bank  of  Montreal,  30  U.  C.  R.  275,  and  ante  35. 

(h)  ante  p.  27  and  Comber's  Case,  1  P.  Wms.  767. 
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whereas  the  powers  of  the  former  commence  only  upon  the 
grant  of  letters  of  administration  (i). 

Tr°nWid°Jf         By  31  Edw-  ***'  Stat-  1»  chaP'  X1'  **  became  imperative 
kin.  that  the  ordinary  who  had  hitherto  appointed  whom  he 

pleased  to  be  his  deputies,  should  depute  the  next  and  most 

lawful  friends  of  the  deceased  to  administer  the  goods ;  and 

by  21  Henry  VIII.  cap.  5,  substituting  the  words  "widow  or 

next  of  kin  or  both,"  for  "next  and  most  lawful  friends,"  he 

must  have  granted  the  administration  to  the  widow  of  the 

deceased,  or  to  his  next  of  kin,  or  to  any  of  them,  or  to 

both,  at  his  discretion. 

The  tms-  The  husband  by  the  common  law  was  entitled  to  the 

grant  of  administration  of  the  effects  of  his  deceased  wife,  a 
right  which  received  legislative  sanction  by  29  Car.  2,  c.  3, 
s.  25,  which  directs  that  the  husbands  of  femes  covertes, 
dying  intestate,  "  may  demand  and  have  administration 
of  their  rights,  credits  and  other  personal  estate,  and 
recover  and  enjoy  the  same,  as  they  might  have  done 
before  the  making  of  the  22  &  23  Car.  2,  c.  10."  And  in 
the  case  of  the  husband  the  Court  has  no  discretion,  save 
such  as  is  given  by  the  statute  in  special  circumstances  ( j). 

Discrption        The  grant  may  be  made  to  either  or  to  both  (/.•),  and 

not  Inter-  the  secular  Courts  will  not  interfere  with  the  exercise  of 

withd        the  discretion  of  the  Court  of  Probate  (I). 

To  the  If   the   intestate   has    left   no   widow,   the   intestate's 

children.    ^^ren,  or  some  or  one  0f  them,  take  the  grant.     They  do 

so  likewise  if  there  is  a  widow  who  renounces,  has  died 

since  the  decease  of  the  intestate,  or  is  excluded  by  the 

Court  in  the  exercise  of  its  discretion  (m). 

(i)  Wms.  Exors.  9th  ed.  342-345. 

(j)  Elliott  v.  Gurr,  2  Phillim.  19 ;  Wms.  Exors.  347. 

(k)  Sir  George  Sand's  case,  3  Salk.  22,  and  see  1  P.  Wms.  44 ;  1  Sid.  179. 

(I)  Anon.  1  Str.  552. 

(m)  C.  &  Tr.  108  ;  Wms.  Exors. 
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The  Court  may  grant  the  administration  of  part  of  the  Adminis- 

i    ■  r  i  tration 

estate  to  one  claimant,  and  of  other  part  to  another,  as  to  divided, 
the  brother  quoad  part,  and  to  the  widow  for  the  rest  (n). 

But  "  no  person  entitled  to  a  grant  of  administration  of 
the  property  of  the  deceased  generally,  shall  be  permitted 
to  take  a  limited  grant,  except  grants  for  personal  estate 
only,  under  section  58  of  the  Surrogate  Courts  Act." — S.  C. 
Rule,  15. 

Those  who  were  next  of  kin  at  the  time  of  the  death,  Next  of 

•  i  kin  at  time 

are  the  parties  entitled  to  the  grant,  and  not  those  who  of  death. 

may  be  next  of  kin,  when  it  is  applied  for  (nn). 

"  The  next  of  kin  according  to  the  Statute  of  Distribu-  "Next  of 
tions,"  says  Lord  Langdale,  M.R.  (o),  "  is  an  expression  ing  to  the 
frequently,   though    inaccurately,  used.     The    Statute    of|^^uof 
22  &  23  Car.  2,  c.  10,  orders  distribution  among  children  tions." 
and  representatives  of  deceased  children,  or  among  brothers 
and  representatives  of  deceased  brothers ;  and  the  term — 
next  of  kin,  according  to  the  Statute,  comprehends  persons 
who  are  of  kindred  in  one  degree,  and  children  of  children 
who  are  of  kindred  in  a  degree  more  remote,  or  brothers 
who  are  of  kindred  in  one  degree,  and  children  of  brothers 
who  are  of  kindred  in  a  degree  more  remote."      .... 
"  It  has  now  been  settled  that  the  expression  'next  of  kin,' 
when  used  simpliciter,  does  not  include  such  persons  as 
could  only  take  by  representation  under  the  Statute  of 
Distributions  "  (p). 

After  brother's  and  sister's  children  there  is  no  repre- 
sentation amongst  collaterals  under  the  statute  just  referred 
to,  and  therefore  the  children  of  a  deceased  nephew  of  the 

(n)  Fawtry  v.  F.,  1  Salk.  36. 

(nn)  Wms.  Exors.  8th  ed.  443,  1127. 

(o)  Withy  v.  Mangles,  4  Beav.  364. 

(p)  See  Withy  v.  Mangles,  10  CI.  &  Fin.  H.  L.  215. 
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estate. 


intestate  are  excluded  ( q).  But  such  relative  might 
become  grantee  of  administration  on  evidence  of  his  having 
a  spea  successionis  (r). 

A  dead  man  can  have  no  next  of  kin  ;  the  rule  being 
that  where  a  representation  has  been  taken  out,  and 
another  is  applied  for,  the  course  is  to  make  the  grant  to 
the  interest,  and  not  to  the  persons  who  have  since  become, 
but  who  were  not,  next  of  kin  at  the  death  ( s). 

De  bonis  grants,  however,  are  made  to  those  who  are 
nearest  of  kin  at  the  time  of  the  application  (t). 

Primary  In  exercising  the  discretion  entrusted  to  it  the  court  is 

benefit  of  n°t  guided  by  the  wishes  of  the  parties  (u),  or  by  those  of 
the  deceased  (v).  The  primary  object  is  the  interest  of  the 
estate.  Its  first  duty  is  to  place  the  administration  in  the 
hands  of  that  person  who  is  likely  best  to  convert  it  to  the 
advantage  of  those  who  have  claims,  either  as  creditors  or 
as  entitled  in  distribution  (w). 

The  Court  discourages  a  joint  administration  (x)  because 
a  sole  administration  is  infinitely  better  for  the  estate. 
Administrators,  however  numerous,  must  join  and  be  joined 
in  every  act  (y).  They  cannot,  like  executors,  act  inde- 
pendently of  each  other  (z). 

(q)  Crowtherv.  Cawthra,  1  O.  R.  128  (1882). 

(r)  Vide  infra,  p.  131. 

(s)  Savage  v.  Blythe,  2  Hagg.  App.  154;  Almes  v.  A.  lb.  155;  and 
Wms.  Exors.  8th  ed.  443,  482. 

(t)  Skeffington  v.  White,  1  Hagg.  702  ;  2  ib.  626. 

(u)   Warwick  v.  Greville,  1  Phillim.  125. 

(v)  Williams  v.  Wilkins,  2  Phillim.  100. 

(w)  Warwick  v.  Greville,  supra. 

(x)  Naylor,  2  Robert  409,  sed  vide  Hancock  v.  Liqhtfoot,  33  L.  R.  P.  and 
M.  174  ;  3  Sw.  &  Tr.  557  ;  Wms.  Exors.  8th  ed.  423. 

(y)  Warwick  v.  Greville,  ante,  Harrison  v.  All  persons,'  <£c,  2  Phillim. 


Sole 

adminis- 
trations. 


249. 


(z)  Stanley  v.  Bernes,  1  Hagg.  221 ;  Wms.  Exors.  9th  ed.  364. 
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In  general,  the  widow  is  preferred  to  the  next  of  kin  ;  Widow, 
there  are  many  instances,  however,  in  which  the  Court  has 
passed  over  the  widow  (<x).     In  modern  practice  the  election 
of  the  Judge  is  in  favour  of  the  widow  under  ordinary 
circumstances  (b). 

Primogeniture  gives  no  right,  but  if  the  scale  be  exactly  Primogen- 
poised,  being  the  elder  brother  or  sister  will  incline  the 
balance  (c). 

The  whole  blood  is  preferred  to  the  half-blood,  even  The  whole 
though   the  majority   of    the  interests   should  concur   in 
supporting  the  latter  (d). 

A  grandfather  on  the  father's  side  and  a  grandmother  Dignity  of 
on  the  mother's  side  are  equal  in  degree  (e). 

Except  in  the  case  of  the  widow,  males  were  preferred  Males, 
to  females  (/). 

Cceteris  paribus,  a  man  of  business  is  entitled  to  the  business 
preference  among  males  (g).     In  the  Surrogate  Courts  of 
the  States  of  the  United  States  the  suitableness  of  the 
applicant  is  an  element  of  special  importance  (h).    In  certain 
States  there  is  legislation  on  that  point  (i). 

The  general  principle,  both  by  the  Statute  and  byPer?ons 
practice,  is  to  give  the  management  of  the  property  to  the  greatest 
person  who  has  the  greatest  interest  in  it  (_;'). 

(a)  Atkinson  v.  Lady  Anne  Barnard,  2  Pbillim.  316  ;   Webb  v.  Needham, 
1  Add.  494. 

(b)  Wms.  Exors.  8th  ed.  423. 

(c)  Warwick  v.  Greville,  ante,  Coppin  v.  Dillon,  4  Hagg.  361. 

(d)  Mercer  v.Moreland,  2  Lee.  499 ;  Stratton  v.  Linton,  31  L.  J.  P.  &  M.  48. 

(e)  Moore  v.  Barham,  cit.  in  Blackborough  v.  Davis,  1  P.  Wms.  53. 

(/")  Chittenden  v.  Knight,  2  Lee.  559  ;  Iredale  v.  Ford,  1  Sw.  &Tr.  306; 
Leggatt  v.  Leggatt,  1  Lee.  349. 

(g)   Williams  v.  Wilkins,  ante,  p.  114. 

(h)  Stearns  v.  Fisk,  18  Pick.  24. 

(i)  Schouler's  Exors.  &  Admors.  §  104,  n.  1. 

(j)     Ehces  v.  Elwes,  2  Lee.  575  ;   Wetdrill  v.  Wright,  2  Phillim.  248 
West  v.  Willby,  3  Phillim.  381 ;  Gill,  1  Hagg.  342. 
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Right  to  "  All  the  cases  which  have  decided  what  persons  are 

admon  •  1     1  ■ 

follows  next  oi  kin  so  as  to  be  entitled  to  a  share  of  the  intestate  s 
property,  personal  estate  under  the  Statute  of  Distribution,  are 
authorities  upon  the  question  as  to  what  parties  are  next  of 
kin  so  as  to  be  entitled  to  administration  under  the 
Statutes  of  Administration  "  (k).  This  is  a  deduction  made 
in  a  work  of  recognized  authority  from  what  is  there 
stated  to  have  been  an  established  principle  of  the  Ecclesi- 
astical Courts,  viz.,  that  the  right  to  the  administration  of 
the  effects  of  an  intestate  follows  the  right  to  property  in 
them  (I). 

But  persons  who  are  entitled  in  distribution  in  case  of 
intestacy  are  not  for  that  reason  only  to  be  deemed  next 
of  kin  of  a  person  deceased  (m). 
Excep-  The    Court   is   not  obliged  to  give   it  to  the  greatest 

interest  (n),  and  the  rule  will  not  hold  where  the  contest  is 
between  one  of  the  whole  blood  and  one  of  the  half  blood  (o) 
the  whole  blood  being  always  preferred  to  the  half,  unless 
material  objection  can  be  proved  against  him  of  the  whole 
blood  (p). 
Majority  Where  there  is  no  material  objection  on  the  one  hand, 

ests.  or  reason  for  preference  on  the  other,  the  Court  in  its  dis- 

cretion puts  the  administration  in  the  hands  of  the  person 
with  whom  the  majority  of  interests  are  desirous  of 
entrusting  the  estate  (q). 

This  rule  prevails  over  that  which  gives  a  preference  to 
males  over  females  when  the  two  conflict  (r). 

(ft)  Wms.  Exors.  8th  ed.  424 ;  9th  ed.  355. 

(I)  lb.  355. 

(m)   Withy  v.  Mangles,  10  CI.  &  F.  H.  L.  215. 

(?i)  Cardale  v.  Harvey,  1  Lee.  179. 

(o)  Mercer  v.  Morland,  ante,  p.  115. 

(p)  C.  &  Tr.  216. 

(q)  Budd  v.  Silver,  2  Phillim.  115. 

(r)  Iredale  v.  Ford,  7  W.  R.  462. 
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The  wishes  of  creditors  are  not  of  weight  in  all  cases,  Wishes  of 

°  creditors. 

but  they  are  entitled  to  consideration  where  the  property- 
is  considerable,  the  demands  heavy,  and  the  solvency  of 
the  estate  in  the  slightest  degree  questionable  (s). 

A  person  resident  in  Ontario  will  be  preferred  to  the  Resident 

c  i      »  j.1       •      •    t    ••  preferred. 

attorney  of  a  party  out  ot  the  jurisdiction  (t). 

The  relatives  (not  next  of  kin)  entitled  to  distributive  Relatives, 

••iin  •  not  next 

shares,  jure  representatioms,  and  also  all  persons  having  a  of  kin. 
cognizable  beneficial  interest  in  the  intestate's  estate  may, 
according  to   the  practice  of   the  Probate  Division,  Eng., 
become  grantees  on  the  renunciation  of  the  potiores  (u). 

Wherever  a  party  has  a  prior  right  to  administration,  ?arty  hav* 
the  Court  always  requires  that  he  should  be  cited  if  he  do  right  to  be 
not  renounce  or  consent,  though  he  may  have  no  interest  in 
the  property  (v). 

In  case  application  is  made  for  letters  of  administration  Proofs, etc. 

•  c  requisite 

by  a  person  not  entitled  to  the  same  as  next  ot  kin  to  the  for  obtain- 
deceased,  the  next  of  kin  or  others  having  or  pretending  to^pfrty 
interest  in  the  property  of  the  deceased  resident  in  Ontario,  "^  ^ex^f 
shall  be  cited  or  summoned  to  see  the  proceedings,  and  to  testate. 
shew  cause  why  the  administration  should  not  be  granted  to 
the  person  applying  therefor ;  and  if  neither  the  next  of 
kin  nor  any  person  of  the  kindred  of  the  deceased  happens 
to  reside  in  Ontario,  then  a  copy  of  the  citation  or  summons 
shall  be  served  or  published  in  such  manner  as  may  be 
provided  for  by  any  Rules  or  Orders  in  that  behalf  (w). 

Upon  an  application  for  an  ancillary  grant  of  adminis-  Grant 
tration  to  a  creditor  it  did  not  appear  that  the  next  of  kin refused- 
had  been  cited  before  the  foreign  Court  which  made  the 
original  grant ;  and  it  was  considered  that  the  status  of  the 

(s)  Warwick  v.  Greville,  ante. 

(t)  See  Coke,  deceased,  3  Add.  22. 

(w)  C.  &  Tr.  11th  ed.  99. 

(v)  Barker,  deceased,  1  Curt.  592  ;  and  see  S.  C.  Rules  11  and  14. 

(10)  S.  C.  Act,  b.  38  as  amended  by  53  V.  c.  17,  s.  10. 
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creditor  who  had  obtained  administration  there  was  not 
such  as  to  compel  a  Surrogate  Court  in  Ontario  to  pass 
over  the  next  of  kin  (x). 

next  of  If  there  be  no  next  of  kin,  or  if  the  next  of  kin  be 

kin-  unknown,  notice  must  be  given  to  the  Attorney-General  (y). 

If  he  neither  assent  to  nor  oppose  the  grant,  he  must  be 
served  with  a  citation  (z). 

First  When   administration   is   applied  for  by  some  or  one 

only  of  the  next  of  kin,  there  being  other  persons  equally 
entitled  thereto,  the  grant  is  ordinarily  made  to  the  first 
applicant,  q  ni  prior  est  tempore  potior  est  jure  ;  but  proof 
may  be  required  that  notice  of  such  application  has  been 
given  to  the  others  (a). 

Prior  in-  "The  oath  of  administrators,  and  of  administrators  with 

bTcleared  the  will  annexed,  is  to  be  so  worded  as  to  clear  off  all 

off-  persons  having  a  prior  right  to  the  grant.     In  these  cases 

the  grant  should  shew  on  the  face    of  it  how   the  prior 

interests  have  been  cleared  off." — S.  C.  Rule  11. 

Attainder.  The  "  next  and  most  lawful  friends  of  the  dead  person 
intestate " — to  whom  the  Statute  Edw.  III.  directs  the 
administration  to  be  granted,  are  the  next  of  blood  who 
are  not  attainted  of  treason  (6),  or  felony,  or  have  other 
lawful  disability  (c). 

(x)  Re  O'Brien,  3  0.  R.  326. 

(y)  Colvin  v.  H.  M.  Proc.  Gen.,  1  Hagg.  92. 

(z)  Hamilton,  deceased,  15  Jur.  566  ;  Davits  t.  The  Queen's  Proctor, 
2  Robert,  413. 

(a)  D.  &  B.  401. 

(b)  "  Except  in  cases  of  treason,  or  of  abetting,  procuring  or  coun- 
selling the  same,  no  attainder  shall  extend  to  disinheriting  of  any  heir, 
or  to  the  prejudice  of  the  right  or  title  of  any  persons  other  than  the 
right  or  title  of  the  offender  during  his  natural  life  only."  (Dom.  Stats., 
32  &33  Vict.,  cap.  29,  s.  55  ;  R.  S.  C.  c.  181,  s.  36).  The  goods  of  a  person 
attainted  for  high  treason  are  not  forfeited  until  the  attainder  is  complete 
(Eastwood  et  al.v.  McKenzie,  5  U.  C,  O.  S.  708). 

(c)  Manuel  deceased,  13  Jur.  664. 
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An  alien  may  be  an  administrator  (d).  An  alien- 

Insolvency  seems  to  be  no  disqualification,  although  alnsol- 

,  .      ..         .    ,  vency. 

serious  objection  (e). 

Where  there  is  a  will,  and  the  executors  renounce,  if  Want  of 

interest 

the  next  of  kin  have  no  interest,  he  is  excluded  by  the 
spirit,  although  contrary  to  the  letter  of  the  Act,  and  the 
administration  will  be  granted  to  the  person  who  has  an 
interest  in  the  effects  (/). 

A  minor  cannot  be  administrator  (g)  because  he  cannot  Minor. 
execute  the  bond  which  is  required  by  Act  of  the  legis- 
lature (h).  There  was  also  the  further  reason  that  the 
authority  of  the  administrator  being  derived  from  the 
Statute,  Edward  III.,  which  must  receive  a  legal  construc- 
tion, the  administrator  must  be  of  age  according  to  the 
contemplation  of  the  Common  Law  (i)  which  is  at  twenty-  TT  , 

r  v  '  J     Under  age 

one ;  "  under  age  shall  be  intended  under  twenty-one  "  ( j).      —under 21. 

When  the  person  entitled  is  a  minor,  administration  Guardian, 
for  his  use  and  benefit  will  be  granted  to  another  person 
during  his  minority  (k). 

Formerly  a  married  woman  was  in  effect  disabled  from 
taking  administration  without  the  concurrence  of  her 
husband  (I). 

(d)  Caroon's  Case,  Cro.  Car.  8;  Wms.  Exors,  9th  Ed.  387;  and  The 
Naturalization  Act,  Canada,  R.  S.  C.  c.  113. 

(e)  Haven  v.  Havers,  Barnardiston,  Ch.  Ca.  23 ;  and  D.  &  B.  403. 
(/)  D.  &  B.  403. 

(g)  Hensloe's  Case,  9  Rep.  36. 

(h)  S.  C.  Act,  sec.  64. 

(i)  Freke  v.  Thomas,  1  Ld.  Raym.  667. 

(j)  Beal  v.  Simpson,  1  Ld.  Raym.  408. 

(k)  Abbott  v.  Abbott,  2  Phillim.  578  ;  Wms.  Exors,  387  ;  and  vide  post, 
"  Administration  Durante  Minore  .Etate  ;  "  and  Chadwick  Adm'on. 
Bonds,  p.  80-88. 

(I)  Bubbers  v.  Harby,  3  Curt.  60  ;  Balsam  v.  Robinson,  19  U.  C.  C.  P. 
266  [1869] . 
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Fe>ne  co- 
vert* exe- 
cutrix or 
adminis- 
tratrix. 


Married 

woman  to 
be  capable 
of  holding 
property 
as  a,  feme 
sole. 


Interpre- 
tation 
"Con- 
tract." 


"Pro- 
perty." 


Married 
woman  as 
an  execu- 
trix or 
trustee. 


Since  July  1st,  1884,  when  The  Married  Woman's 
Property  Act,  188 '4,  Ont.  (m),  corresponding  with  the  Act 
of  45  and  46  V.  Imp.  c.  75,  a  married  woman  may  be,  and 
act  as  executrix  or  administratrix  of  a  deceased  person  as 
if  she  were  a  feme  sole,  without  the  consent  or  control  of 
her  husband  (?i).  This  power  is  given  to  her  by  sections  2 
and  3  (1)  which  provide  that : — 

"  A  married  woman  shall  be  capable  of  acquiring,  hold- 
ing, and  disposing  by  will  or  otherwise,  of  any  real  or 
personal  property  as  her  separate  property,  in  the  same 
manner  as  if  she  were  &  feme  sole,  without  the  intervention 
of  any  trustee."— R.  S.  O.  c.  132,  s.  3  (1). 

By  section  2  it  is  provided : — 

"  In  this  Act  the  word  '  contract '  shall  include  the 
acceptance  of  any  trust,  or  of  the  office  of  executrix  or 
administratrix,  and  the  provisions  of  this  Act  as  to  liabili- 
ties of  married  women  shall  extend  to  all  liabilities  by 
reason  of  any  breach  of  trust  or  devastavit  committed  by  a 
married  woman  being  a  trustee  or  executrix  or  adminis- 
tratrix either  before  or  after  her  marriage,  and  her  husband 
shall  not  be  subject  to  such  liabilities  unless  he  has  acted 
or  intermeddled  in  the  trust  or  administration,  and  the 
word  '  property '  shall  include  a  thing  in  action." — R.  S.  O. 
c.  132,  s.  2. 

And  by  section  19  it  is  provided  : — 

"  A  married  woman,  who  is  an  executrix  or  administra- 
trix, alone  or  jointly  with  any  other  person  or  persons,  of 
the  estate  of  any  deceased  person,  or  a  trustee  alone  or 
jointly  as  aforesaid,  of  property  subject  to  any  trust,  may 
sue  or  be  sued,  and  may  transfer  or  join  in  transferring,  in 
that  character,  any  such  particulars  as  mentioned  in  sec- 


(m)  47  V.  c.  19 ;  R.  S.  O.  1887,  c.  132. 
{n)  Ayres,  8  P.  D.  118. 
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tion  9,  without  her  husband,  as  if  she  were  a  feme  sole." — 
R.  S.  O.  c.  132,  s.  19. 

These  provisions  supersede  the  old  law  by  which  a 
married  woman  could  not  take  upon  herself  the  office  of 
executrix  or  administratrix  without  the  consent  of  her 
husband  (o). 

A  married  woman  suing  as  plaintiff  without  her  hus- 
band being  joined  since  The  Married  Woman's  Property- 
Act,  is  not  liable  to  give  security  for  costs  (p). 

Where  a  married  woman  is  the  sole  next  of  kin,  and 
the  only  person  entitled  in  distribution,  the  Court,  on  her 
renouncing  or  being  cited  and  not  appearing  will  grant 
administration  to  her  husband  (q).  But  if  there  are  other 
next  of  kin,  they  also  must  renounce  or  consent  (r). 

The  husband  takes  administration  to  his  wife,  jure 
mariti,  by  the  common  law  (s). 

A  grant  under  special  circumstances  (t)  may  be  made 
to  his  trustee  in  bankruptcy  (u). 

The  husband's  representative  is  passed  over  in  cases  Excep- 
where  the  33rd  section  of  the  Imp.  Wills  Act  (v)  pro- 
viding that  gifts  to  issue  who  leave  issue  on  testator's 
death  shall  not  lapse,  applies.  Thus  where  a  legatee  died 
in  the  lifetime  of  the  testator,  leaving  issue  and  her 
husband  surviving,  the  latter  also  dying  in  the  testator's 

(o)  See  Wms.  Exors,  9th  ed.  833. 

(p)  Threlfall  v.  Wilson,  8  P.  D.  18. 

(q)  Wenham  v.  Wenham,  6  N.  C.  17  ;  Haynes  v.  Matthews,  1  Sw.  and 
Tr.  460  ;  Macaulay  v.  Phillips,  4  Ves.  19. 

(r)  C.  &  Tr.  111. 

(s)  C.  &  Tr.  108. 

(t)  S.  C.  Act,  sec.  56. 

(u)  Jane  Turner,  12  P.  D.  151.  As  to  husband's  interest  in  real  and  per- 
sonal property  of  a  married  woman  dying  intestate,  vide  E.  S.  O.  c.  108, 
s.  5. 

(v)  Sec.  36,  Wills  Act  of  Ontario. 
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lifetime,  administration  (limited)  was  granted  to  a  son  of 
the  legatee  without  requiring  the  renunciation  or  consent 
of  the  husband's  representative  (w). 

And  the  husband  has  been  passed  over  and  a  grant 
made  to  the  wife's  next  of  kin  where  there  had  been  a 
separation  by  voluntary  deed  ;  the  grant  being  limited  to 
the  property  mentioned  in  the  deed  (x). 

Validity  of  The  validity  of  the  marriage  may  be  questioned  upon 
an  application  for  administration  in  the  character  either 
of  husband  or  of  widow  (y). 

Presump-         But  where  a  marriage  in  fact  is  alleged,  the  burthen  of 

tion  in  ...,.,...  ,  .  . 

favour  of.  proving  its  invalidity  is  imposed  upon  those  who  impugn 
it  (z) ;  the  maxim  being  semper  prcesumitur  pro  matri- 
monii) (a). 

A  voidable  marriage  if  not  set  aside  in  the  lifetime  of 
both  parties  is  valid  for  all  civil  purposes  ;  where,  therefore, 
the  deceased  was  the  sister  of  a  former  wife,  the  right  of 
the  husband  to  administration  was  maintained  (6)  the  case 
having  arisen  before  5  &  6  Will.  IV.  c.  31  (Lord  Lynd- 
hurst's  Act). 

The  temporal  courts  in  England  regarded  every 
marriage  de  facto,  as  good  until  declared  void  by  the 
ecclesiastical  courts,  and  in  a  case  where  administration 
had  been  taken  by  the  widow,  who  was  sister  of  the 
intestate's  former  wife,  the  marriage  was  held  indis- 
soluble (c). 

(w)  Councell,  2  P.  &  D.  315. 

(x)  Allen  v.  Humphrys,  8  P.  D.  16. 

(y)  D.  &  B.  406 ;  and  see  Wms.  Exora.  9th  ed.  348. 

(z)   Ward  v.  Day,  1  Rob.  759. 

(a)  Smith  v.  Huson,  1  Pbillim.  286,  294 ;  Diddear  v.  Faucit,  3  Phillim. 
580. 

(b)  Elliott  v.  Gurr,  2  Phillim.  16. 

(c)  Per  Esten,  V.C.,  in  Hodgins  v.  McNeil,  9  Gr.  305. 
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It  was  held  that  if  the  husband  had  been  attainted  of  If  husband 

/-N  -11  1  T  •        •  •  PI-        afel°n' 

felony,  the  Crown  was  entitled  to  the  administration  of  his 
wife's  effects  {d). 

If  the  husband  be  a  lunatic,  the  grant  may  be  made  to— oralun- 
his  committee  (e) ;  if  there  be  no  committee,  there  may  be 
a  grant  to  the  husband's  use  during  insanity  (/)  ;  the  grant 
is  in  the  discretion  of  the  Court,  no  party  being  entitled  to 
it  of  right  (g).  As  to  power  of  Inspector  of  Prisons  and 
Public  Charities  over  property  of  insane  persons  of  whom 
he  is  ex-officio  committee,  before  grant  of  probate  or 
administration.     Vide  R.  S.  O.  1887,  c.  45,  s.  57. 

If  the  husband  die  before  obtaining  letters  of  adminis-7~°rd'ebe" 

"  fore  ob- 

tration,  or  before  fully  administering  to  his  wife's  effects,  taming 

grant, 
the  grant  is  in  the  discretion  of  the  Court,  and  where  this 

is  the  case  it  is  the  almost  invariable  rule  that  the  grant 

should  follow  the  interests  (h). 

It  may,  therefore,  be  made  either  to  the  representative  Grant  to 
of  the  husband,  or  to  the  next  of  kin  of  the  wife,  according  0f  husband 
to  the  circumstances  of  the  case.     The  next  of  kin  of  the  leased1 
husband,  however,  is  not  entitled  to  the  administration  of 
his   deceased    wife,   unless    such    kinsman    have   clothed 
himself  with  the  character  of  the  personal  representative 
of  the  husband  (i). 

A  general  administration  of  the  effects  of  a  feme  coverte 
has  been  granted  to  her  next  of  kin  notwithstanding  the 
opposition  of  the  husband's  representatives  (j). 

(d)  Coombs  v.  The  Queen's  Proctor,  2  Rob.  547.  This  case  was  before 
the  Act  abolishing  forfeiture,  (33,  34  Vict.  c.  23  Imp.  and  R.  S.  C.  c.  181, 

s.  36). 

(e)  See  Alford  v.  A.,  Deane  &  Sw.  322. 
(/)  D.  &  B.  449. 

(g)  Southmead,  3  Curt.  28;  and  vide  post — "Grants  for  Use  and 
Benefit." 

(  h)  Fielder  v.  Hanger,  3  Hagg.  796 ;  Pountney,  4  Hagg.  289. 
(i)   Crause,  1  Sw.  &  Tr.  146  ;  Harding,  2  P.  &  D.  394. 
U)  C.  &  Tr.  109. 
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Widow.  By  the  statute  of  Hen.  VIII.,  administration  may  be 

granted  either  to  the  widow,  the  next  of  kin,  or  to  both  at 
the  discretion  of  the  Court.  The  right  of  the  next  of  kin> 
therefore,  is  equal  to  that  of  the  widow  (k) ;  but  under 
ordinary  circumstances  the  latter  has  always  the  prefer- 
ence (I). 

Passed  For  good  reasons,  however,  the  Court  will  pass  over  the 

over  when. 

widow.  Thus  if  she  have  eloped  (m),  or  lived  apart  from 
her  husband  (n),  or  contracted  a  second  marriage  in  his 
lifetime  (o),  or  been  divorced  a  mensa  et  thoro  for 
adultery  {p),  administration  has  been  granted  to  the  next 
of  kin. 

Administration  of  a  deceased  intestate  whose  marriage 
had  been  dissolved  by  the  High  Court  of  Judicature  in 
Bombay,  was  granted  to  his  next  of  kin  without  citing  the 
divorced  wife  (q). 

Where  the  deceased  had  withdrawn  himself  from  his 
wife,  whose  fidelity  he  suspected,  but  had  left  his  children 
under  her  protection,  it  was  considered  that  her  title  to  the 
administration  was  not  affected  as  against  their  grand- 
father and  guardian  (r). 

The  fact  of  a  widow  having  married  after  the  death  of 
her  husband  is  no  valid  objection  to  her  title  (s),  still  if  a 
child  of   the  deceased,  supported   by  the  other  children, 

(k)  Goddard  v.  Cressionier,  3  Pbillim.  637;  Sir  George  .Sand's  case,  ante. 

(1)  Webb  v:  Needham,  1  Add.  449;  Wms.  Exors.  9th  Ed. ;  and  Roop, 
R  E.  D.  (N.  Sco.  Rep.)  162 

(m)  Fleming  v.  Pelham,  3  Hagg.  217n  ;  Lewis  v.  L. ,  1  Lee  35. 

(b)  Chappell  v.  C,  3  Curt.  429;  Lambell  v.  L.,  3  Hagg.  568. 

(o)  Conyers  v.  Kitson,  3  Hagg.  556. 

(p)  Davies,  2  Curt.  628. 

(q)  Nares,  13  P.  D.  35. 

(r)  Brown  v.  B.,  1  Spinks,  E.  &  A.  423. 

(s)  Stretch  v.  Pynn,  1  Lee  30 ;  Webb  v.  Needham,  supra. 
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apply,  the  fact  of  the  widow  having  married  again  may 
induce  the  Court  to  grant  the  administration  to  the  child 
in  preference  (t). 

Administration   was   granted    to   trustees   under    the The  tru?~ 

°  t  tees  under 

marriage  settlement  of  the  sole  next  of  kin  of  the  intes-  marriage 
tate,  who  lived  separate  from  her  husband,  whose  address  ment 
was  unknown,  and  she  renouncing  her  right  to  the  grant 
in  favour  of  the  trustees.  Justifying  security  was  ordered, 
and  the  trust  deed  to  be  brought  into  the  registry  for 
examination,  to  see  that  its  contents  had  been  correctly 
stated  (u). 

When  the  woman  has,  by  her  settlement  or  otherwise, 
barred  herself  of  all  interest  in  the  property  of  her 
husband,  she  has  no  claim  to  the  administration  if  there 
be  any  next  of  kin  (v). 

Where   the  widow  was   of   unsound   mind,  Sir   John  Where 
Nicoll  in  one  case  (w),  and  Sir  Herbert  Jenner  Fust  inof'unTound 
another  (x)  passed  her  by.  nilnd- 

Nevertheless,  it  is  said  in  a  later  case  (y),  to  be  the 
practice  to  make  the  grant  to  the  committee  of  the  widow, 
without  citing  the  next  of  kin ;  and  Sir  John  Dodson, 
although  not  bound,  he  said,  by  that  practice,  held  the 
committee  to  be  preferably  entitled,  as  the  widow  herself 
would  have  been. 

Failing   the   widow,    those,  who   at  the  death  of  the  After 
deceased  were  his  next  of  kin,  are  entitled  to  the  grant  (z).  nextof'kin. 

(t)  Ibid. 

{u)  Maychell,  L.  E.  4  P.  D.  74.  See  also  Probart,  36  L.  J.  P.  &  M.  71. 

(v)  Walker  v.  Carless,  2  Lee,  560 ;  and  see  1  Lee,  35. 

(w)  Williams,  3  Hagg.  217  ;  and  see  Ogden,  1  Spinks,  E.  &  A.  113. 

(x)  Dunn,  5  N.  Ca.  97. 

(y)  Alford  v.  A.,  Deane  &  Sw.  322. 

(z)  C.  &  Tr.  110. 
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Consan-  Consanguinity  or  kindred  is  defined  to  be  vinculum 

per  sonar  wm  ah  eodem  stipite  descendentiwm ;  the  connec- 
tion of  persons  descending  from  the  same  stock. 

Lineal.  Consanguinity  is   either  lineal   or   collateral : — Lineal 

consanguinity  is  that  which  subsists  between  persons  of 
whom  one  is  descended  from  the  other;  as  between  the 
deceased  or  intestate  in  the  accompanying  table  and  his- 
father  and  grandfather  in  the  ascending  line,  and  his 
children  and  grandchildren  in  the  descending  line  (a). 

In  matters  of  distribution  and  succession  to  personal 
estates,  the  degrees  of  relationship  are  computed  according 
to  the  civil  law  (&). 

"  The  more  modern  cases  seem  to  have  fully  established 
that  the  construction  of  the  Statute  of  Distribution  as  to 
the  proximity  of  the  degrees  of  kindred  at  least,  shall  be 
according  to  the  rules  of  the  civil  law  "  (c). 

The  table  of  consanguinity,  of  which  the  accompanying 
is  a  copy,  may  be  found  in  the  valuable  treatise  of 
Messieurs  Dodd  and  Brooks,  and  in  other  works  on  the 
same  subject  there  mentioned.  In  reference  to  it,  it  is 
there  observed  (p.  412),  that  it  extends  to  the  seventh 
degree,  the  most  remote  that  seems  to  have  come  in  question 
in  the  courts,  citing  Lock  v.  Lake  (d),  in  which  Sir  Atwell 
Lake,  as  cousin  german  twice  removed,  unsuccessfully  con- 
tested the  administration  with  a  second  cousin  once 
removed ;  and  that  the  table  may  be  easily  extended, 
should  it  become  necessary  by  the  occurrence  of  any  case 

(a)  See  Wins.  Exors.  355-358. 

(b)  Lock,  by  her  guardian,  v.  Sir  Atwell  Lake,  2  Lee,  421 ;  Mentrey  v. 
Petty,  Prec.  in  Chancerv,  593  (1722) ;  and  Carter  v.  Crawley,  Sir  T.  Raym. 
540 ;  Black.  Com.  vol.  II.  p.  201. 

(c)  Wms.  Exors.  9th  ed.  355. 

(d)  2  Lee,  421. 
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Compu- 
tation . 


of  extraordinary  longevity  like  that  of  the  old  Countess  of 
Desmond,  who  could  say,  "  Arise  daughter,  and  go  to  thy 
daughter,  for  thy  daughter's  daughter  hath  a  daughter." 

Collateral  relatives  descend  from  one  common  ancestor, 
but  not  the  one  from  the  other,  as  if  John  Styles  leaves 
two  sons,  each  of  whom  has  issue  ;  both  these  issues  are 
descended  from  John  Styles  as  the  common  stock  or 
ancestor,  and  are  collateral  kinsmen  to  each  other  ;  because, 
though  not  descended  the  one  from  the  other  they  are  all 
descended  from  this  common  ancestor,  and  all  have  his 
blood  in  their  veins ;  which  denominates  them  consan- 
guineos.  The  very  being  of  consanguinity  consists  in  this 
descent  from  one  and  the  same  ancestor  (e). 

For  the  purpose  of  ascertaining  who  among  collaterals 
is  entitled  to  administration,  resort  is  had  to  the  rules  of 
the  civil  law  (/),  the  course  is  to  count  upwards  from 
either  party  to  the  common  stock,  and  then  downwards  to 
the  other.  Thus,  in  the  accompanying  table,  the  deceased 
and  his  cousin-german  are  related  in  the  fourth  degree ; 
because  from  the  deceased  to  his  father  is  one  degree ;  to 
his  grandfather,  the  common  ancestor  another;  then  des- 
cending to  the  uncle,  the  grandfather's  son,  another,  and 
from  him  to  his  son,  the  cousin-german,  yet  another.  It 
will  be  seen  by  the  table,  that  the  great-grandfather's 
father,  the  great-grandson's  child,  and  the  brother's  grand- 
child, are  as  near  akin  to  the  deceased  as  his  first  cousin 
being  all  in  the  same  degree  (g). 


The  right  to  administration  belongs  by  the  Statute  to 


Right  to 

tration       the  next  of  kin  ;  the  father  and  mother,  therefore  being  in 

father  and 
mother. 


(e)  2  Black.  Com.  208  et  seq. 

(/)  Lock  v.  Lake,  ante ;  Evelynv.  Evelyn,  3  Atk.  762,  and  see  3  Barn's 
Ecc.  Law,  543. 

(g)  See  Wms.  Exors.  355-358. 
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the  first  degree,  have  a  title  paramount  to  the  brothers  and 
sisters,  who  are  related  only  in  the  second  degree.  An 
exception,  however,  to  the  rule  just  stated,  prevails  in  the 
case  of  the  immediate  descendants  of  the  deceased  ;  for  not  Pesfer>- 

dants. 

only  his  children,  but  his  most  remote  posterity,  are  pre- 
ferred to  all  ascendants  as  well  as  to  all  collateral  kindred. 

When  divers  persons  claim  the  administration  as  next  Divers 
of  kin,  who  are  of  equal  degree  of  kindred,  the  Court  may  as  next  of 
accept  any  one  of  them  ;   but  in  the  case  of  grand- parents 
and  brothers  and  sisters  who  are  in  the  same  degree  of 
kindred,   the    latter   by  the  practice    of    the    Court,  are 
preferred  (h). 

The  following  is  the  order  in  which  administration  is 
usually  granted : — 

1.  Husband  or  wife. 

2.  Child  or  children. 

3.  Grandchild  or  grandchildren. 

4.  Great  grandchildren  or  other  descendants. 

5.  Father. 

6.  Mother. 

7.  Brothers  or  sisters. 

8.  Grandfathers  and  grandmothers. 

9.  Nephews  and  nieces,  uncles,  aunts,  great  grand- 

fathers or  great  grandmothers. 
10.  Great  nephews,  great  nieces,  cousins-german,  great 

uncles,  great  aunts,  great   grandfather's  father, 

and  so  on  according  to  the  proximity  of  kindred; 

all  those  who  are  in  the  same  degree  being  equally 

entitled  {i). 
Administration  will  be  granted  to  any  of  these  persons, Grants  to 

°  •>  r  persons 

not  being  next  of  kin,  on  the  ground  of  their  having  an  entitled  in 

5  »  e  &  distribu- 

tion. 
(h)  Evelyn  v.  Evelyn,  3  Atk.  762. 

(i)  Vide  the  accompanying  table. 
h.s.c. — 9 
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tion be- 
tween co- 
executors 


interest  in  the  intestates  estate,  if  the  widow  and  next  of 
kin  have  renounced  or  be  all  dead.  In  the  latter  case,  per- 
sons entitled  in  distribution  are  also  allowed  a  preference 
over  the  legal  personal  representatives  of  the  next  of  kin. 
See  S.  C.  R.  11 ;  and  tit.  Distribution,  post. 

A  recognized  authority  in  England  as  to  Probate  prac- 
tice (j)  has  the  following  :  "  As  the  father  of  a  bachelor  or 
spinster,  or  widower  or  widow  without  issue  takes  all  the 
estate,  so  his  representative  is  alone  entitled  to  administra- 
tion." But  in  Ontario,  as  to  estates  of  persons  dying  after 
July  1,  1886, — "  When  a  person  shall  die  without  leaving 
issue  and  intestate  as  to  the  whole  or  any  part  of  his  real 
or  personal  property,  his  father  surviving  shall  not  be 
entitled  to  any  greater  share  under  the  intestacy  than  his 
mother  or  any  brother  or  sister  surviving."  (k). 

If  the  widow,  next  of  kin,  and  all  other  persons  entitled 
to  share  distributively,  be  dead,  administration  will  be- 
granted  to  the  legal  personal  representatives  of  any  one  of 
them,  for  in  such  a  case  they  all  rank  equally.  In  this  case 
the  statute  is  disregarded,  as  applying  only  to  the  living, 
and  notice  is  taken  only  of  the  beneficial  interest  which  has 
been  transmitted  to  the  representatives. 

The  executor  or  administrator  of  a  deceased  person, 
who  was  entitled  to  the  whole  of  an  intestate's  property, 
is  also  entitled  to  a  grant  of  administration  as  fully  as  such 
deceased  person  would  have  been  if  living  (I). 

One  of  two  executors  may  take  administration  to  a  de- 
ceased, whom  their  testator  was  entitled  to  represent  (m) , 
But  this  is  not  applied  to  the  case  of  co-administrators. 
They  should  take  administration  under  such  circumstances 

(;)  C.  &  Tr.  llth  ed.  114. 

(ft)  R.  S.  O.  1887,  c.  108,  s.  6. 

(1)  C.  &  Tr.  114  ;  and  Wins.  Exors.  204-207. 

(m)  F.  Naylor,  2  Robert.  409. 
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jointly  (n);  but  in  practice,  any  one  of  two  or  more  co-and.coad- 

i  i      •     •  •  i      ministrSi" 

administrators  is  allowed  to   take  administration   on   the  tors, 
non-acting  administrator  or  administrators  renouncing  or 
consenting  (o). 

On   the   ground   of    interest,    administration   will   be To  persons 

.  .  ,    ,      .         .         .       having  a 

granted  to  a  person  having  an  indirect  and  derivative  m-  derivative 
terest  in  an  intestate's  estate,  as  being  one  of  the  next  of 
kin,  or  the  residuary  legatee  of  a  next  of  kin  of  the  intestate. 
But  the  applicant  must  be  unable  to  become  the  personal 
representative  of  his  own  deceased,  through  the  latter  being 
already  legally  represented,  and  such  legal  representative 
refusing  to  take  the  requisite  grant. 

Administration  has  been  granted  of  a  wife's  estate  to 
the  residuary  legatee  of  the  husband,  on  the  executor,  who 
has  proved  the  will  of  the  latter,  renouncing  adminis- 
tration (p). 

On  the  renunciation  and  consent  of  the  father  of  an T"  next 

relatives 

intestate  who  has  died  a  bachelor,  administration  will  be  who  have 
granted  to  his  brother,  though  he  has  no  interest  in  the  ,0/t/^. 
estate.     It  is  so  granted  on  the  principle  that  the  intestate's 
brother  may  be  considered  to  have  indirectly,  as  his  father's  T 
next  of  kin,  a  sj)es  successionis  to  the  property  in  question,  brother  or 
He  may  also,  and  not  unfairly,  be  regarded  in  the  light  of 
his  father's  attorney  or  agent  (q). 

On    the    same   grounds,    also,    administration    will   be  To  a  ne- 
granted  to  the  sister  of  the  deceased.  i»g  s,>cs 

_  ,      .  .    .      suecessio- 

On  the  same  principle  the  court  has  granted  admmis-  nis. 

tration  to  a  nephew,  who  was  not  entitled  in  distribution  (r). 

(n)  lb. 

(o)  C.  &  Tr.  215  ;  and  Hancock  v.  Lightfoot,  3  Sw.  &  Tr.  557. 

(p)   0.  &  Tr.   llth  el    115,    Gfer.  Tae  xVIarrijd  Woman's   Property 
Act,  1884,  and  The  Devolution  of  Estates  Act. 

(q)  C.  &  Tr.  115,  116. 

(r)  Wins.  Exors.  9th  ed.  382,  and  cases  there  cited. 
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The  Ecclesiastical  Court  granted  administration  to  a 
a  nephew,  being  the  son  of  the  deceased's  brother,  who  was 
the  sole  next  of  kin,  and  only  person  entitled  to  the  per- 
sonal estate  of  the  deceased,  on  the  renunciation  and  consent 
of  that  brother  (s). 

The  same  Court  granted  administration  to  the  son  of  a 
deceased  brother,  who  was  the  sole  next  of  kin,  on  the  re- 
nunciation of  his  executrix  and  universal  legatee,  and  of 
certain  nephews  and  nieces  entitled  with  him  in  distribu- 
tion. The  Court  said,  "  Though  the  party  had  not  a  direct 
interest,  he  is  acting  under  a  person  entitled  to  a  moiety  in 
the  property"  (t). 
Spessuc-  The    principle  in  such   cases  appears   to  be  that,  the 

cessionis  ,  . 

how  shown  grant  is  not  made  to  the  applicant  as  being  the  deceased's 
nearest  relative  after  the  renunciant,  but  as  having  a  spes 
successionis  to  the  deceased's  property,  though  remote  and 
indirect,  through  the  next  of  kin  (u). 

In  Jane  Bell  (v),  the  husband's  second  wife  applied  for 
administration  of  the  estate  of  the  deceased,  the  first  wife, 
on  the  renunciation  of  the  husband's  administrator,  a 
creditor ;  but  the  Court  was  reluctant  to  put  the  first  wife's 
estate  into  the  hands  of  the  second  wife,  and  held  the 
children  of  the  former  entitled  to  the  grant. 
What  is  In  an  unreported  case  stated  by  Mr.  Coote,  a  nephew 

successio-    of  the  intestate  applied  for  administration  on  the  renuncia- 
nis'  tion  of  the  widow  and  daughter.     But  the  Court  rejected 

the  application,  on  the  ground  that  the  nephew's  chance  of 
succeeding  to  any  part  of  the  deceased's  estate,  as  being 
through  his  cousin,  the  daughter,  "  was  too  remote  and  con- 
tingent to  be  considered  an  interest  in  the  deceased's  estate, 

(s)  Mary  Keane,  1  Hagg.  692. 

(t)  A.  Blagrave,  2  Hagg.  83. 

(«)  C.  &  Tr.  117,  Wms.  Exors.  382. 

(v)  1  Sw.  &  Tr.  p.  288. 
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and  that  he  could  not  by  any  fiction  of  law,  be  held  to  be 
the  daughter's  natural  agent "  (w). 

And  the  Ecclesiastical  Court  refused  to  grant  to  a 
nephew  of  the  intestate's  next  of  kin,,  but  allowed  the 
daughter  of  the  latter  to  take  administration  (x). 

If  there  be  no  widow,  husband  or  kindred,  the  Crown  is  The  Crown 
entitled  to  the  administration  which  is  granted  to  Her 
Majesty's  nominee.  He  files  a  Declaration  in  lieu  of  an  in- 
ventory of  the  estate,  in  England  usually  the  solicitor  to  the 
treasury,  in  Ontario,  the  Attorney-General  for  the  time 
being,  and  his  successors  in  office  (y).  Sometimes  by  the 
grace  of  the  Crown  the  grant  is  to  a  natural  relation  of  the  • 
intestate.  (0). 

A  bastard  being  nullius  filius,  can  have  no  kindred,  but  Notice  to 
the  offspring  of  his  own  body,  and  if  he  die  without  wife  Gen.     y 
and  without  issue,  his  effects  belong  to  the  Crown  as  bona 
vacantia  (a). 

The  same  rule  applies  where  the  next  of  kin  are  un- 
known, for  the  Crown  has  a  right  to  the  custody  of  the 
property  till  a  better  title  is  shown  (&). 

Following  the  E.  C.  P.  practice  as  it  stood  5  Dec,  1859: — 
Where  application  is  made  for  letters  of  administration 
(either  with  or  without  a  will  annexed)  of  the  goods  of  a 
bastard  dying  a  bachelor,  or  a  spinster,  or  a  widower,  or 
widow  without  issue,  or  of  a  person  dying  without  known 
relations,  notice  of  such  application  is  given  to  Her 
Majesty's  Attorney-General  for  Ontario,  in  order  that  he 
may  determine  whether  he  will  interfere  on  the  part  of 

(w)  Coote,  112. 

(x)  Waddilove  Dig.  9,  56. 

(y)  See  R.  S.  O.  1887,  c.  59  ;  C.  &  Tr.  11th  ed.  122  ; 

(z)  C.  &  Tr.  122. 

(a)  Dyke  v.  Walford,  5  Moo.  P.  C.  C.  434,  6  No.  Ca,  309. 

(b)  Rutherford  v.  Monley,  4  Hagg.  214  ;  Kane  v.  Reynolds,  4  D.  G.,  M. 
&  G.  565  ;  and  Att.-Gen.  v.  Koher,  9  H.  L.  655. 
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the  Crown  ;  and  no  grant  is  issued  until  the  officer  of  the 
Crown  has  signified  the  course  which  he  thinks  proper  to 
take  (c). 

In  the  case  of  persons  dying  intestate  without  any 
known  relation,  a  citation  is  issued  against  the  next  of  kin, 
if  any,  and  all  persons  having  or  pretending  to  have  any 
interest  in  the  personal  estate  of  the  deceased. 

Such  citation  must  also  be  served  upon  the  Attorney- 
General  in  addition  to  the  service  by  advertisement  pro- 
vided for  by  S.  C.  Kules  25  &  26. 
Person  Where   a   foreigner  dies  here  in    itinere  the  Crown, 

iiinerc.  though  not  claiming  the  administration,  has  a  right  to  see 
that  the  properly  of  a  person  dying  in  its  dominion  gets 
into  proper  hands  (D.  &  B.  415).  The  law  of  England  does 
not  recognize  in  the  Consul-General  of  the  country  of  the 
domicile  any  right  to  take  possession  of  the  goods  of  the 
deceased  (Ibid). 

The  most  remote  relation  will  defeat  the  Queen's 
title  (d),  and  in  a  contest  with  the  Crown  it  is  not  necessary 
for  the  claimant  to  set  forth  his  pedigree,  or  to  show  in 
what  degree  of  kindred  he  stands  to  the  deceased.  It  is 
sufficient  for  him  to  prove  that  the  intestate  recognized  him 
as  a  kinsman. 

The  right  of  the  Crown  is  said  to  be  founded,  not  upon 
any  Statute,  but  upon  the  principle  which,  where  the 
Statute  law  is  silent,  gives  the  administration  to  those 
who  have  the  beneficial  interest  in  the  property. 

Therefore,  where  by  the  law  of  the  domicile  the  effects 
belong  to  a  foreign  Government,  the  grant  will  be  made  to 
an  agent  of  that  Government  (e)  or  to  its  Consul  General  (/). 

(c)  Horsey,  249. 

(d)  State  v.  Tyndall,  2  Lee  394 ;  see  Bouchier  v.  Horngeld,  2  Lee  515, 
where  kindred  was  established  by  mutual  ownings. 

(e)  Sidi  Hamet  Benamor  Beggia,  1  Add.  340. 

( / )  Aspinall  v.  The  Queen's  Proctor,  2  Curt.  241. 
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Where  a  person  dies,  leaving  a  widow,  and  there  are  no 
persons  who  answer  the  character  of  next-of-kin  to  him, 
•e.  gr.,  where  a  husband  who  is  illegitimate  dies  without 
issue,  the  widow  takes  one  moiety  of  his  personal  estate- 
and  the  Crown  is  entitled  to  the  other  (g). 

When  the  Crown  administers  to  a  bastard,  it  takes  the  The 

Crown . 

property  beneficially,  and  is  accountable  to  no  one  (h),  but 
when  it  takes  the  grant  solely  in  the  absence  of  the  next 
of  kin,  it  takes  only  as  a  trustee  for  the  parties  who  may 
eventually  establish  a  title  to  it,  and  its  nominee  is  account- 
able like  any  other  administrator  (i). 

In  practice,  however,  the  Crown  of  its  bounty  invari-  Bounty  of. 
ably  divides  the  effects  among  the  natural  relatives  of  the 
deceased  retaining  a  certain  percentage  only  for  its  own 
use  (D.  &  B.  517). 

In  the  British  Parliament,  in  February,  1877,  Mr.  Smith,  The 
Secretary  to  the  Treasury,  in  reply  to  an  enquiry,  in  re 
estate  of  William  Paterson,  which  had  fallen  to  the  Crown 
as  ultima  hosres,  stated  the  general  principles  on  which 
the  Treasury  proceeded  in  dealing  with  such  cases,  as  fol- 
lows :  "  The  Treasury,  in  considering,  first  of  all,  the  claim 
of  anv  individual,  inquired  whether  there  was  any  evidence 
either  by  an  informal  will  or  otherwise  of  an  intention  to 
make  provisions  for  that  individual.  Then  they  considered 
further  whether  a  strong  claim  existed  on  the  part  of  indi- 
viduals with  regard  to  whom  there  was  no  such  evidence. 
Then  they  proceeded  to  consider  what  would  have  been 
the  disposal  of  the  property,  supposing  the  deceased  had 
been  legitimate,  and  they  followed  the  principles  laid  down 
by  the  law,  for  distribution  of   property  in  the  case  of 

(g)   Cave  v.  Roberts,  8  Sim.  216  (1836). 

(h)  Dyke  v.  Walford,  5  Moo.  P.  C.  C.  434. 

( i)  Turner  v.  Maule,  5  De  G.  &  Sm.  497  ;  Kane  v.  Maule,  23  L.  J.  Ch. 
638  ;  Edgar  v.  Reynolds,  6  W.  it.  404. 
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legitimate  persons  who  died  intestate.  It  was  to  be  under- 
stood that  the  Treasury  was  simply  the  trustee  of  the 
Exchequer  in  this  matter."  Hansard,  ccxxxii.  p.  895  ;  and 
see  further  as  to  Rights  of  the  Crown  in  such  cases: — 
Powles  &  Oakley  on  Probate,  3rd  ed.  1893,  p.  212. 

In  re  Estate  of  Andrew  Mercer,  deceased,  without  known  relatives,  the 
Ontario  Government  (1878)  made  an  allowance  approaching  to  about 
one-fourth  of  the  intestate's  estate  to  the  person  having  a  natural  claim; 
the  greater  part  of  the  balance  being  devoted  to  public  charities.  (Vide 
Ont.  Stats.  1878).  A  paper  writing  had  been  propounded  in  the  Surro- 
gate Court,  County  York,  as  the  will  of  the  deceased,  by  the  persons 
named  in  it  as  executors ;  a  caveat  was  entered  on  behalf  of  the  Attorney- 
General,  and  an  order  obtained  for  the  removal  of  the  cause  to  the  Court 
of  Chancery  ;  the  general  result  of  the  issues  directed  to  be  tried  and  the 
proceedings  had  in  that  Court  being  that  the  deceased  was  declared  to 
have  died  intestate,  and  without  known  relatives,  and  that  his  property 
had  escheated  to  the  Crown  (  j). 

Creditors.  Administration  is  only  granted  to  a  creditor  failing 
any  other  representative  (k)  ;  his  right  is  founded  solely  in 
this — that  he  cannot  recover  his  debt  until  a  representation 
be  made  to  the  deceased  (I). 

A  creditor  has  only  a  right  to  a  constat  of  the  deceased's 
estate  and  may  not  dispute  the  validity  of  a  will  for  it  is 
indifferent  whether  his  debt  is  paid  by  an  executor  or 
administrator  (m ). 

The  affidavits  should  show  the  manner  in  which  the 
debt  arose  (n). 

The  Court  never  grants  administration  to  a  creditor,  so 
long  as  a  party  having  a  prior  title  is  willing  to  take  it(o). 

(j)  And  vide  Unwin  v.  Atty.-Gen.,  Surr.  Ct.,  Co.  York.  1875. 

(k)  Webb  v.  Needham,  supra;  Dimes  v.  Cornwall,  2  Rob.  142;  Bur- 
roughes  v.  Griffith,  1  Lee,  542. 

{I)  Elme  v.  Da  Costa,  1  Phillim.  173. 

(m)  Burroughs  v.  Griffiths,  1  Lee,  551,  1754. 

(n)  Fairweather,  2  Sw.  &  Tr.  588. 

(o)  Graham  v.  McLean,  2  Curt.  559  ;  Jones  v.  Beytagh,  3  Phillim.  635. 
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Administration  cannot  be  granted  to  a  person  as  creditor 
who  is  entitled  as  next  of  kin  (p). 

A  creditor  can  neither  deny  an  interest,  nor  oppose  a 
will,  nor  require  sureties  to  justify  (q). 

The  principles  by  which  the  former  Court  of  Probate  Adminis- 

r  i  •/  .  „  ...      tration  to 

for  Upper  Canada  was  governed,  in  reference  to  the  right  creditors. 
of  a  creditor  to  a  grant  of  administration  are  clearly  set 
forth  in  the  judgment  of  the  learned  Judge  of  that  Court,  (r) 
as  follows  : — "  Mr.  Whittemore  is  the  largest  creditor,  and 
took  the  first  proceeding  in  Court  towards  obtaining  ad- 
ministration, and  Mr.  Allan  relies  upon  the  consent  of  the 
intestate's  widow  and  brother  (the  intestate's  children  being 
all  infants). 

"  No  disqualification  or  even  objection  on  the  score  of 
fitness  attaches  to  either  applicant ;  and  each  party  is 
ready  to  furnish  the  requisite  security  and  to  enter  into 
an  undertaking  to  pay  rateably  all  the  creditors  according 
to  their  rank. 

-  "  How  am  I  to  determine  my  selection  for  the  office  ? 
Mr.  Whittemore  as  the  creditor  of  the  largest  amount  is 
to  be  preferred  cceteris  paribus  to  a  creditor  in  a  less 
amount  (s). 

"  But  what  weight  is  to  be  given,  on  the  other  hand,  to 
what  is  produced  as  the  consent  of  the  widow  and  brother 
of  the  intestate  ?  The  wish  of  the  latter  is  not  entitled  to 
any  attention,  for  he  had  no  interest,  and  besides  he  only 
says  in  effect  that  he  is  content  that  Allan  should  be 
appointed  administrator,  if  the  proper  authorities  think  fit* 

(p)  Corser,  31  L.  J.  P.  &  M.  170;  Wingfield  v.  Wingfield,  1  Lee,  340. 

( q)  Haynes  v.  Matthews,  1  Sw.  &  Tr.  462. 

(r)  Official  Principal  S.  Brough,  In  the  goods  of  Samuel  Young,  deceased, 
1853. 

(s)  Referring  to  Kearney  v.  Whittaker,  2  Lee,  324 ;  Carpenter  v. 
Sheljord,  ib.  502. 
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Beneficial 

interest. 


As  to  the  wish  of  the  widow  as  expressed  in  one  of  the 
papers   produced,    it   does   not   contain   any    satisfactory 
ground  for  her  preference ;  on  the  contrary,  it  is  calculated 
to  excite  suspicion,  that  the  reasons  for  her  preference  may 
have  been  such  as  would  not  be  a  recommendation  in  the 
estimation  of  the  Court.     But  at  all  events  the  estate  being 
very  insolvent,  the  widow  has,  in  fact,  no  interest.     She 
has,  by  the  Statute,  the  right  to  administer,  but  that  is  all. 
The  Court  is  not  bound  to  regard  her  wishes ;  if  it  were 
then  a  total  stranger  not  a  creditor,  who  was  her  nominee 
should  be  preferred  to  a  creditor.     But  by  the  interpre- 
tation of   the  Common  Law  Courts,   as  well   as  of   the 
Spiritual  Courts,  the  object  of  the  Statutes  of  Administra- 
tion is  to  give  the  management  of  the  property  to   the 
person  who  had  the  beneficial  interest  in  it,  so  much  so 
that  the  words  of  the  Acts  have  been  disregarded  in  order 
to  give  effect  to  this  principle  (t).     Mr.  Allan,  then,  must 
rest  on  his  interest  as  a  creditor.     But  on  the  principle 
already  referred  to,  that  the  person  having  or  represent- 
ing the  largest  interest  is  preferred,  Mr.  Whittemore  is 
entitled. 


Bond  to 
pay  pro 
rata. 


"I  think,  therefore,  Mr.  Whittemore  entitled  to  the 
grant  of  letters  of  administration,  but  he  must  file  an 
affidavit  which  is  usual  in  like  cases,  stating  the  nature  of 
the  security  (if  any)  which  he  holds  for  his  debt.  If  no 
objection  arises  on  this  head,  let  letters  go,  on  his  giving 
the  proper  security  and  entering  into  articles  to  pay 
creditors  rateably  according  to  their  degree  "(V)- 

To  secure  the  general  body  of  creditors,  it  is  now  the 
practice  that  every  creditor   administrator   must,    before 

(t)  Wetdrill  v.  Wright,  2  Phillim.  248;  West  v.  Willby,  3  Phillim.  381 ; 
Young  v.  Pierce,  1  Freem.  496. 

(u)  See  also  In  the  goods  of  Garvin  Russell,  deceased,  Court  of  Probate, 
U.  C,  1853,  in  which  a  bond  to  pay  pro  rata  was  required  from  a  credi- 
tor administrator. 
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taking  administration,  enter  into  a  bond,  with  two  sureties, 
to  pay  the  other  creditors  pro  rata  (v). 

It  was  said  by  Lord  Mansfield  that  no  next  of  kin  ever  Insolvent 

.  .  .       estate. 

struggled  for  the  administration  of  an  insolvent  estate  with 
an  honest  view  (w). 

By  the  Property  and  Trusts  Act  (x)  it  is  provided  that, —  *°c*se  of 

J  i         o  \    /  x  deficiency 

"  On  the  administration  of  the  estate  of  a  deceased  person,  of  assets, 
in  case  of  a  deficiency  of  assets,  debts  due  to  the  Crown  debts  to 
and  to  the  executor  or  administrator  of  the  deceased  per-*^^ ri 
son,   and  debts  to    others,   including  therein   respectively 
debts   by  judgment  or  order,  and  other  debts  of  record, 
debts  by  specialty,  simple  contract  debts,  and  such  claims 
for  damages  as  by  statute  are  payable  in  like  order  of  ad- 
ministration as  simple  contract  debts — shall  be  paid  pari 
passu  and  without  any  preference  or  priority  of  debts  of 
one   rank  or  nature  over  those  of  another ;  but  nothing    xcei>  lon' 
herein  contained  shall  prejudice  any  lien  existing  during 
the  lifetime  of  the  debtor  on  any  of  his  real  or  personal 
estate." 

Administration  has  been   granted  to  the  ante-nuptial  Ante-nup- 
creditor  or  a  married  woman,   her  husband  having  been  tor. 
first  cited  (y). 

A  person  who  has  paid  the  funeral  expenses  of  the  de-  Under 
ceased  has  been  permitted,  as  a  creditor,  to  cite  the  next  of 
kin ;  but  an  administration  will  not  be  granted  to  an  un- 
dertaker as  a  creditor  (z). 

Administration  has  been  granted  tc  the  official  assignee  ^^nee 
of  a  deceased  bankrupt  (a) ;  but  where  a  person  had  simply 

(v)  Coote,  8th  ed.  112,  citing  Brackenbury,  L.  E.  2  P.  &  D.  273  ;  36  L. 
J.  744  ;  25  W.  K.  698. 

(w)  Archbishop  of  Canterbury  v.  House,  Cowp.  144. 

(x)  An  Act  respecting  Trustees,  etc.,  R.  S.  O. ,  c.  110,  s.  32. 

(y)  Huddleston  v.  H.,  2  Kob.  424,  1852. 

(z)   D.  &  B.  417  ;  but  see  Newcombe  v.  Beloe,  L.  R.  1  P.  &  D.  315. 

(a\  Belcher  v.  Maberly,  2  Curt.  629  ;  Domiward  v.  Dickenson,  34  L.  J. 
P.  &'M.  4. 
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bought  up  a  debt  due  from  the  intestate,  Sir  John  Dodson 
observed  that  it  would  be  a  dangerous  practice  to  decree 
administration  to  a  person  who  had  bought  up  a  debt  after 
the  death  of  the  intestate,  especially  where,  as  in  the  case 
before  him,  the  assets  considerably  exceeded  the  amount  of 
the  debt  (6). 

Of  assignees  in  bankruptcy  it  is  said  that : — "  They 
certainly  are  not  merely  creditors,  for  although  they  may 
be  appointed  for  the  benefit  of  the  creditors,  yet  their  ap- 
pointment as  assignees  divests  them  of  the  character  of 
mere  creditors  and  clothes  them  with  a  new  one.  By  Act 
of  Parliament  the  whole  property  of  the  bankrupt  vests  in 
them ;  they  represent  the  estate,  and  are  enabled  to  act,  in 
all  respects,  on  behalf  of  the  estate  "  (c). 

The  Court  will  also  make  a  general  grant  of  administra- 
tion to  a  receiver  who  has  authority  from  the  High  Court, 
the  widow  and  all  parties  having  been  cited  (d). 

If  a  corporation  be  entitled  to  administration,  the  grant 
is  made  to  its  syndic  (e).  As  to  an  officer  of  a  banking 
company  taking  administration  where  the  company  is  a 
creditor  of  the  deceased,  see  Dresser  v.  Robinson  (/). 

The  Courts  also  appoint  as  administrators,  companies 
or  corporations  authorized  by  statute  to  act  as  such  (g). 

It  would  appear  that  where  a  joint  stock  company  is 
being  wound  up  under  the  Winding-up  Acts  (h),  adminis- 
tration of  the  property  of  a  deceased  contributory  may  be 

(b)  Bay  net  v.  Harrison,  Deane  &  Sw.  16  ;  Macmin  v.  Coles,  33  L.  J.  P. 
&M.  175;  Downwardv.  Dickenson,  ante  p. 139;  see,  also,  Depit  v.  Delevignc, 
30  L.  J.  P.  &  M.  86. 

(c)  Drew  v.  Long,  and  Rolf  v.  Crawford,  1  Spks.  397. 

(d)  Meyer,  3  P.  &.  D.  39. 

(e)  Maidman  v.  All  persons,  etc.,  1  Pbillim.  50;  D.  &  B.  297,  405. 
(/)  4  N.  C.  44  ;  And  In  the  goods  of  Gavin  Russell,  post. 

(g)  B.  S.  O.  c.  157,  s.  74. 
{h)  R.  S.  C.  c.  129. 
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committed  to  the  official  manager  of  the  company  as  a 
creditor  to  the  extent  of  the  required  contribution  upon  a 
citation  being  issued  (i). 

An  executrix  who,  without  having  taken  probate,  had  Estate  of 

°  .       J  executrix 

intermeddled  in  the  estate  of  her  testator,  died  possessed  of  de  son  tort. 
property  belonging  to  him: — It  was  held  after  citation  of 
her  next  of  kin,  and  their  non-appearance,  that  the  repre- 
sentative of  the  testator  was  entitled  as  a  creditor  to  a 
general  grant  of  letters  of  administration  of  her  estate  (j). 

A  co-partner,  or  co-trustee,  of  a  person  who  was  joint 
assignee  with  the  deceased  is  not  entitled  to  administration 
as  a  creditor  (k). 

Before  a  creditor  can  become  administrator  he  must  Creditor 

.  must  cite, 

cite  all  persons  who  have  a  prior  title  to  the  grant,  whether  etc. 
as  executor  or  next  of  kin,  or  entitled  in  distribution  (I). 

Sir  C  Cresswell  refused  to  grant  administration  to  aAffidavit- 
creditor,  because,  although  it  appeared  from  the  affidavits 
that  the  son  of  the  deceased  was  the  sole  next  of  kin,  it  did 
not  appear  that  he  was  the  only  person  entitled  in  distri- 
bution. It  was  consistent  with  them  that  the  deceased 
might  have  left  grand-children.  The  reporter  adds  that 
motions  have  been  repeatedly  rejected  for  this  defect  (m). 

The  practice  of  the  Court  of  Probate  required  that 
wherever  practicable  the  service  of  the  citation  should  be 
personal  (n). 

Where  a  testator  of  foreign  domicil,  who  leaves  assets  Creditors 
in  Ontario,  has  creditors  in  the  country  of  his  domicil  and  micile. 

(i)  Ernest  v.  Eustace,  Deane  &  Sw.  271. 

(j)  Mary  Mellor,  8  P.  D.  108. 

(k)  D.  &  B.  418,  &  cas.  cit. 

(1)  S.  C.  Act,  s.  38. 

(m)  Brown  v.  Wildman,  28  L.  J.  P.  &  M.  54. 

(«)  Coote,  8th  ed.  236. 
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also  here,  the  creditors  here  may  have  an  interest  equal  to 
or  greater  than  that  of  the  foreign  creditors  (o). 

In  the  case  of  persons  dying  intestate  without  any 
known  relation,  advertisements  for  next  of  kin  are  to  be 
inserted  in  such  newspaper,  local,  British  or  foreign,  as  the 
Advertise-  Judge  may  direct  (S.  C.  R.  30  and  31).  The  Judge  will 
cdso  direct  how  often,  and  at  what  intervals,  they  shall 
appear ;  and  where  application  is  made  for  letters  of  ad- 
ministration, either  with  or  without  a  will,  of  the  goods  of 
a  person  who  leaves  neither  husband,  wife  nor  issue,  or  of 
a  person  dying  without  any  known  relation,  notice  of  such 
application  must  be  given  to  the  Attorney-General,  in  order 
that  he  may  determine  whether  it  will  be  expedient  to 
interfere  on  the  part  of  the  Crown  (p).  If  the  Attorney- 
General,  after  notice,  neither  assent  nor  object  to  the  grant 
he  must  be  served  with  a  citation  (q). 

When  the  persons  who  have  an  interest  are  known  they 
must,  if  possible,  be  cited  personally. 

If  there  be  a  will  the  executors  should  be  cited  to 
accept  or  refuse  probate ;  or,  if  no  executor  be  named,  the 
legatees,  the  widow,  and  the  next  of  kin  should  be  cited  to 
take  administration  with  the  will  annexed. 

In  the  case  of  intestacy,  the  citation  usually  calls  upon 
all  persons  in  general  (r),  and  the  widow  and  next  of  kin 
in  especial,  to  take  out  letters  of  administration  or  show 
cause  why  they  should  not  be  granted  to  the  creditor  ap- 
plying, upon  his  giving  usual  securit}'  (s). 


Citation. 


jnal. 


(o)  Milne  v.  Moore,  24  0.  R.  456. 

(p)  Coote,  87  ;  D.  &  B.  419 ;  and  R.  S.  0.  c.  50. 

(q)  Hamilton,  deceased,  15  Jur.  566 ;  Colvin  v.  H.  M.  Proctor  Gen.  1 
Hagg.  92 ;  In  goods  of  H.  M.  George  III.  1  Add.  255. 

(r)  Atkin  v.  Ford,  3  Hagg.  193;  Miller  \.  Washington,  Ibid.  277;  see 
Colvin  v.  Fraser,  1  Hagg.  107. 

(s)  Maidman  v,  All  persons  in  general,  1  Phillim.  51. 
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If  a  person  entitled  appear  to  the  citation,  he  will  be 
preferred  to  the  creditor ;  but  if  he  have  unduly  delayed, 
the  creditor  will  be  entitled  to  his  costs  (t). 

When  the  grant  is  in  the  discretion  of  the  Court,  no  Discretion 
.  .  .  .        .  of  Court, 

party  being  of  right  entitled  to  it,  the  citation  of  those  who 

have  an  equal,  or  even  a  preferable  claim,  may  be    dis- 
pensed with  (u). 

If  administration  be  decreed  to  a  next  of  kin,  he  may 
be  assigned  to  take  it  out  within  a  limited  time  and  his 
neglect  to  do  so  may  be  taken  as  a  renunciation  (v). 

Upon  the  return  of  a  citation  issued  on  behalf  of  one 
creditor,  it  is  not  uncommon  to  grant  the  administration  to 
another. 

Upon  the  application  of  a  creditor  for  administration,  Justifying 
justifying  security  is  called  for  at  the  Judge's  discretion 
according  to  the  circumstances  of  the  case ;  save  that  there 
is  one  general  rule  that  in  all  cases  where  there  has  not 
been  a  personal  service  of  the  citation  the  sureties  shall 
justify,  and  from  this  the  Court  is  reluctant  to  depart  (w) 

Since  the  S.  C.  Act  (1858),  where  the  insolvency  of  thesFcial 

.  .  .  circum- 

estate  or  other  special  circumstances  make  it  necessary  or  stances, 
expedient  to  pass  over  the  person  prima  facie  entitled  to 
the  grant  it  may  be  committed  to  any  other  person  with 
such  limitations  as  may  be  thought  fit  (x). 

If  neither  next  of  kin,  nor  the  Crown,  nor  even  a  credi-  Adminis- 

.     .  .  tration  to 

tor  can  be  found  to  take  administration,  the  Judge  may  nominee  of 
grant  it  to  a  nominee  of  his  own,  as  the  ordinary  might JU  ge' 
have  done  before  the  Statutes  fettered  his  discretion,  or  he 

(t)  Cole  v.  Rea,  1  Phillim.  428  (delay  of  six  months). 

(it)  Southmead,  3  Curt.  28  ;  Middieton,  2  Hagg.  60,  1829. 

(»)  Nevin  v.  Nevin,  Milw.  569  ;   Crane  v.  Rebello,  16  Jur.  482. 

(w)  Belcher  v.  Maberly,  2  Curt.  629. 

(x)  S.  C.  Act,  s.  56. 
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may  grant  to  a  third  person  letters  ad  colligendum  (y),  or 
may  take  the  effects  into  his  own  hands  and  apply  them  in 
a  due  course  of  administration,  but  neither  the  Judge  nor 
the  person  to  whom  such  letters  have  been  committed,  can 
sell  any  goods  though  there  were  danger  of  their  perish- 
ing (s). 

Distribution. 

All  the  cases  which  have  decided  what  persons  are  next 

of  kin  so  as  to  be  entitled  to  a  share  of   the   intestate's 

estate  under  the  Statute  of  Distributions,  are  authorities 

upon  the  question  as  to  what  parties  are  next  of  kin  so  as 

to   be   entitled   to   administration  under  the  Statutes   of 

Administration  (a).     It  is  therefore  important  to  make  the 

following   references  to  the  Statutes  now  governing  the 

distribution  of  estates  in  Ontario. 

Distribu-  The  distribution  of  the  personal  estate  of  intestates  in 

intestate    Ontario  is  governed  by  22  &  23  Car.  II.  c.  10  ;  29  Car.  II. 

estates.      c  3-  l  jac    jj  c    l7    and  the  Devolution  of  Estates  Act, 

R.  S.  O.  c.  108,  and  R.  S.  0.  c.  132,  s.  23,  as  to  the  separate 
property  of  married  women  dying  intestate  according  to 
the  tables  set  forth  in  the  following  pages,  as  modified  by 
Ontario  statutes  last  mentioned. 

The  next  of  kin  referred  to  by  the  Statute  are  to  be 
ascertained  by  the  same  rules  of  consanguinit}^  as  those 
which  determine  who  are  entitled  to  letters  of  administra- 
tion (b). 
Estates  to  The  following  sections  of  The  Devolution  of  Estates 
3-10applV.  Act  (c),  relating  to  distribution  of  estates  of  intestates 
dying  after  1st  July,  1886,  apply : — 

(y)  Eadnall  deceased,  2  Add.  232  (1824). 
(z)  D.  &  B.  425. 

(a)  Wms.  Exors.  9th  ed.  355. 

(b)  Wms.  Exors.  9th  ed.  1377  cit.     Lloyd  v.  Tench,  2  Ves.  Sen.  214. 

(c)  R  S.  O.  c.  108. 
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(a)  To  all  estates  of   inheritance   in   fee   simple,  or 

limited  to  the  heir  as  special  occupant,  in  any 
tenements  or  hereditaments  in  Ontario,  whether 
corporeal  or  incorporeal. 

(b)  To  chattels  real  in  Ontario. 

(c)  To  all  other  personal  property  of  any  person  who 

has  died  domiciled  in  Ontario. 

Provided,  that  all  real  or  personal  property  comprised 
in  any  disposition  made  by  will  in  exercise  of  a  general 
testamentary  power  of  appointment  shall  be  deemed  to  be 
within  the  provisions  of  this  section,  if  otherwise  applic- 
able."—49  V.  c.  22,  s  3 ;  R.  S.  0.  1887,  c.  108,  s.  3. 

"  All  such  property  as  aforesaid  which  is  vested  in  any  Property 

,   .  ,      ,.  ...  „  .  .  to  devolve 

person,  or  is  comprised  m  any  such  disposition  as  aforesaid  on  person- 
made  by  him,  shall  on  his  death,  notwithstanding  any  sedative. 
testamentary  disposition,  devolve  upon  and  become  vested 
in  his  legal  personal  representatives  from  time  to  time,  and 
subject  to  the  payment  of  his  debts ;  and  so  far  as  the  said 
property  is  not  disposed  of  by  deed,  will,  contract  or  other 
effectual  disposition,  the  same  shall  be  distributed  as  per- 
sonal property  not  so  disposed  of  is  hereafter  to  be  distri- 
buted" (d).— 49  y.e.  22,s.4(l);  R.  S.  O.  1887,  c.lOS,s.4  (1). 

"  The  real  and  personal  property  of  a  married  woman  Distribu- 
in  respect  of  which  she  has  died  intestate,  shall  be  distri-  pr0pertyof 
buted  as  follows:  one-third  to  her  husband  if  she  leave  ™Lr"ed 

\v  01 II  -111 

issue,  and  one-half  if  she  leave  none  ;  and  subject  thereto,  dying 
shall  go  and  devolve  as  if  her  husband  had  pre-deceased 
her  "  (e\— 49  V.  c.  22,  s.  5  ;  R.  S.  O.  1887,  c.  108,  s.  5. 

(d)  If  the  grant  from  the  Surrogate  Court  is  not  limited  to  the  per- 
sonal estate,  executors  and  administrators  have  as  full  power  to  sell  and 
convey  real  estate  for  the  purpose,  not  only  of  paying  debts,  but  also  of 
distributing  or  dividing  the  estate  among  the  parties  beneficially  entitled 
thereto,  whether  there  are  debts  or  not,  as  they  have  in  regard  to  per- 
sonal estate.     54  V.  c.  18,  s.  2  ;  see  also  56  V.  c.  20. 

( e )  The  Statute  of  Distributions  does  not  affect  the  property  of 
married  women  :  Arkellv.  Roach,  5  0.  R.  699,  1884. 

h.s.c. — 10 
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Distribu-  "  When  a  person  shall  die  without  leaving  issue,  and 

tion  of  r  . 

estate  of    intestate  as  to  the  whole  or  any  part  or  his  real  or  personal 
dyin^in-    property,  his  father  surviving  shall  not  be  entitled  to  any 
without^  greater  share  under  the  intestacy  than  his  mother  or  any 
issue.         brother  or  sister  surviving ;    nor  shall  a  grandfather  or 
grandmother  of  a  person  dying  intestate  share  in  competi- 
tion with  a  surviving  father,  mother,  brother  or  sister." — 
R.  S.  0.  1887,  c.  108,  s.  6. 

And  by  47  V.  c.  19,  s.  20,  the  separate  personal  property 
of  a  married  woman  dying  intestate  shall  be  distributed  in 
the  same  proportions  between  her  husband  and  her  children, 
as  the  personal  property  of  a  husband  dying  intestate  is  to 
be  distributed  between  his  wife  and  children.  And  if  there 
be  no  child  or  children  living  at  the  death  of  the  wife  so 
dying  intestate,  then  such  property  shall  pass  and  be  dis- 
tributed as  if  the  Act  had  not  been  passed  (/). 

The  degrees  of  relationship  are  for  the  purpose  of  dis- 
tribution computed  in  the  same  manner  as  for  the  purpose 
of  the  grant  of  administration  (g).  In  neither  case  is  there 
any  distinction  between  the  whole  blood  and  the  half- 
blood  (h),  and  dignity  of  blood  gives  no  preference  (i). 

The  following  Table  of  Distribution  is  adapted  from 
the  valuable  treatise  of  Messrs.  Dodd  &  Brooks,  who  refer 
to  Mr.  Patterson's  "  Compendium  of  English  and  Scotch 
Law,"  p.  252,  where  a  table  similar  in  form  is  to  be  found. 
The  persons  named  under  one  number,  except  the  wife, 
all  take  equally,  and  must  all  be  dead  before  those  named 
in  any  following  number  can  succeed.  If  there  be  no  wife 
the  persons  here  stated  to  be  entitled  to  the  residue  will,  of 
course,  take  the  whole. 

(/)  R.  S.  O.  c.  132,  s.  23 ;  Vide  Leith's  Blackstone,  170  ;  and  Arkell 
v.  Roach,  ante  p.  145. 

(g)  D.  &  B.  508. 

(h)  Crooke  v.  Watt,  2  Freem.  112. 

(i)  Moore  v.  Barham,  ante  p.  115. 
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1.  Husband,  (710  issxie) One-half. 

Those  who  would  have  been  entitled  if  husband  \  rp.  •  A 

had  predeceased  wife J  ine  resiaue- 

Vide  quotations  from  Statutes  of  47  and  49  Vict.  ante. 

2.  Wife One-third. 

First  degree.         Children,  per  capita ^ 

and  J-The  residue. 

Issue  of  deceased  children,  per  stirpes J 

3.  Wife One-third. 

Second  degree.      Grand-children,  per  capita 

and 
Issue  of  deceased  grand-children,  per  stirpes. 

4.  Wife - One-half. 

First  degree  Father  and  mother,  with  whom,  brothers  and  ~\ 

sisters,   though  in  the   second  degree    take  I  rp,  . , 

equally  under  R.  S.  0.  c.  108,  s.  6,  quoted  j  ine  residue- 
ante  p.  146.  J 

5.  Wife One-half. 

Second  degree.      (Mother),  brothers  and  sisters,  per  capita . 

'  The  residue. 


.} 


The  residue. 


Children    of  deceased   brothers  and   sisters 
*  per  stirpes 

6.  Wife One-half. 

Second  degree.      Grandfathers  and  Grandmothers The  residue. 

7.  Wife One-half. 

Third  degree.        Great-grandfathers  and  great-grandmothers . .  "| 

Uncles  and  aunts J-The  residue 

Nephews  and  nieces,  per  capita J 

8.  Wife One-half. 

Fourth  degree.      Great -great -grandfathers    and    great-great- ^ 

grandmothers , 

Great-uncles  and  great-aunts 

Great-nephews  and  great-nieces 

and 
Cousins-german,  per  capita 

9.  Wife One-half. 

Fifth  degree.         Great-great-uncles,  and  great-great-aunts "\ 

Children  of  great-uncles  and  great-aunts vTh  'r\ 

and  j 

Children  of  cousins-german,  per  capita  (j)....J 
1.  Husband , One-third. 

Children,  per  capita ~| 

and  J-The  residue. 

Issue  of  deceased  children,  per  stirpes J 


-The  residue. 


(j)  Distribution  per  capita  is  where  the  claimants  take  in  their  own 
right,  and  not  as  representing  another ;  as,  if  the  next  of  kin  be  three 
brothers  of  the  intestate,  when  the  effects  are  divided  into  three  parts, 
one  to  each.  Distribution  per  stirpes  is  where  persons  take  as  represen- 
tatives, as,  if  the  deceased  had  three  brothers,  A.  B.  and  C,  and  A.  be 
dead,  leaving  children ;  in  this  case,  also,  the  effects  shall  be  divided  into 
three  equal  parts,  of  which  B.  and  C.  take  one  each  per  capita;  and  the 
third  part  shall  be  divided  between  the  children  of  A.,  who  take  his  share 
jure  representationis,  or  per  stirpes,  as  his  representative,  and  standing  in 
his  place.     (2  Bl.  Com.  201,  et  seq.) 
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Subject  in  Ontario  to  the  provision  that : — 

"  A  widow  is  entitled  to  elect  whether  she  will  take 
dower,  or  a  distributive  share  of  her  husband's  real  estate," 
(R.  S.  0.  c.  108,  s.  4,  s-s  2),  and  that— 

"  A  husband  entitled  to  curtesy  may,  by  deed  executed 
within  six  calendar  months  of  his  wife's  death,  elect  to 
take  curtesy  in  lieu  of  a  distributive  share."  R  S.  O. 
c.  108,  s.  4,  s-s.  3. 

If  there  be  a  wife  and  no  next  of  kin,  or  the  intestate 
be  a  bastard,  one-half  goes  to  the  wife,  and  the  other  half 
to  the  Crown  (k).  The  Statute  (I)  provides  for  the  distri- 
bution of  assets  of  estates  of  which  he  has  become  admin- 
istrator on  behalf  of  the  Crown  by  the  Attorney-General 
after  notice. 

The  provision  in  the  Statute  of  Distribution  that  "  there 
be  no  representation  admitted  amongst  collaterals  after 
brothers  and  sister's  children," — excludes  the  children  of  a 
deceased  nephew  of  the  intestate  (m).  The  Surrogate 
Courts  of  Ontario  have  no  jurisdiction  to  entertain  actions 
for  distribution  of  residues  (n). 

(k)  Vide,  ante  p.   135. 

(I)  R.  S.  0.  c.  59,  s.  14. 

(m)  Crowther  v.  Caicthra,  1  O.  R.  128  (1882). 

(n)  S.  C.  Act,  s.  17,  s-a.  3. 
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CHAPTER  VI 

ADMINISTEATION  WITH  WILL  ANNEXED  (a). 

The  jurisdiction  clauses  (sections  16  and  17)  of  S.  C.  Act 
expressly  authorize  the  granting  of  letters  of  administration; 
and  by  the  interpretation  clause  (s.  2,  s-s.  2)  the  word  "  ad- 
ministration "  is  to  be  read  as  comprehending  administra- 
tion with  the  will  annexed,  whether  granted  for  general, 
special  or  limited  purposes. 

Administration  with  the  will  annexed  differs  from 
administration  simple  in  that  the  person  receiving  the 
grant  must  administer  according  to  the  will ;  it  differs 
from  probate  in  that  the  grantee  must  enter  into  a  bond  to 
the  Surrogate  for  the  faithful  performance  of  his  duty, 
which  is  not  required  of  an  executor  taking  probate. 

If  a  man  die  leaving  a  will  affecting  property  real  or  When  ad- 


mimstra- 


cum 


personal,  but  without  appointing  an  executor,  or  if  thetion 
executor  renounce,  or  be  abroad,  or  incapable  to  act  by  granted^ 
reason  of  insanity,  or  infancy,  or  otherwise,  or  die  without 
proving  the  will,  or  if  there  be  special  circumstances  within 
the  meaning  of  section  56  of  the  Surrogate  Courts  Act, 
administration  with  the  will  annexed  is  granted  by  a 
Surrogate  Court. 

If  a  person  named  as  executor  in  a  will  is  also  residu- 
ary legatee  in  trust,  it  would  appear  that  having  renounced 
the  executorship  he  may  take  administration  (will)  in  the 
other  capacity  (b). 

(a)  Vide  S.  C.  Act,  sees.  16,  17,  and  "  Interpretation,"  sec.  2,  s-s.  2, 
and  sees.  54,  55  and  56. 

(b)  Bennett,  6  Jur.  N.  S.  326  n. 
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To  attor-  When  there  is  an  executor  able  and  willing  to  act,  who 

is  out  of  the  jurisdiction,  he  is  entitled  in  the  first  place, 

and  administration  may  be  granted  to  his  attorney  limited 

durante  absentia  (c). 

Grant  to  An  Englishman  domiciled  and  dying  abroad,  left  a  will 

of  Absent    dealing  with  property  in  England,  and  the  Probate  Division 

representa- granted  administration  with  the  will  .annexed  to  the 
tive.  ° 

Attorney  of  the  person  who  had  been  appointed  his  per- 
sonal representative  by  the  Court  of  his  domicil  (d). 
Refused  to  If  the  persons  entitled  to  administration  be  within  the 
omey.  j urisciiction,  administration  will  not  be  granted  to  their 
attorney  even  at  the  request  of  all  persons  interested  unless 
the  estate  consist  entirely  of  property  held  in  trust  (e). 

If  non  compos  mentis,  administration  may  be  com- 
mitted to  his  committee,  during  his  insanity ;  if  an  infant, 
to  his  guardian,  during  his  minority  (/). 

As  a  general  rule  in  all  grants  the  court  follows  the 
beneficial  interest.  It  is  one  of  the  leading  principles  of 
the  Probate  Court,  Eng.,  to  couple  the  grant  with  the 
interest,  for  the  most  part,  and  this  was  regarded  as  one  of 
the  safest  principles  on  which  it  could  act  (g).  The  only 
exception  to  this  rule  being  when  there  is  a  statutable 
right  (h). 
Who  If  the  surviving  executor,  being  cited,  decline  to  take  the 

entitled,  administration,  there  is  an  end  of  his  claim  to  the  executor- 
Residuary  snip  5  and  the  grant  will  be  made  to  the  residuary  legatee  as 
legatee.      fae  next  person  to  the  executor  in  the  testator's  election  (i). 

(c)  S.  C.  Act,  s.  56,  and  post  tit.  "  Limited  Grants." 

(d)  Utile,  4  P.  D.  76  ;  26  W.  R.  357  ;  47  L.  J.  P.  D.  &  A.  32. 

(e)  Bullar,  22  L.  T.  140  ;  39  L.  J.  P.  &  M.  26. 
(/)  D.  &  B.  430 ;  and  S.  C.  Act,  s.  56. 

(g)  Brenchley  v.  Lynn,  16  Jur.  226 ;  2  Rob.  470 ;  Wms.  Exors.  373-4 

(h)  C.  &  Tr.  73. 

(i)  Kooystra  v.  Buyskes,  3  Phillim.  531  ;  Atkinson  v.  Barnard,  2 
Phillim.  317. 
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The  statute  (j)  in  providing  that  the  ordinary  should  Adminis- 
grant  the  administration  of  the  goods  of  a  testator  to  his  cum  testa- 
widow,  or  next  of  kin,  or  both,  in  his  discretion,  contem-  annexe 
plated  only  the  case  of  the  refusal  of  executors  named  to 
prove   the  testament.      And   in   the   other   cases,  before 
referred  to,  "  the  Court  is  left  to  exercise  its  own  discretion 
in  the  choice  of   an   administrator   according  to  its  own 
practice  (k) ; "  which  is  in  all   cases  whether  within  the 
statute  or   not,  (except   under   special   circumstances),  to 
consider  which  of   the   claimants   to  administration  cum 
testamento  annexo  has  the  greatest  interest  in  the  property  ^$^7 
of  the  deceased,  and  to  commit  the  administration  to  such  ests- 
person  rather  than  the  widow  or  next  of  kin. 

The  practice  in  England  of  the  Ecclesiastical  Courts  of 
granting  administration  (will)  to  a  residuary  legatee,  or 
party  having  the  interest,  instead  of  granting  it  to  a  next 
of  kin,  or  party  having  no  interest,  as  21  Hen,  VIII.  com- 
manded, was  for  the  first  time  legalized  by  s.  73,  E.  C.  P- 
Act  (I),  with  which  s.  56,  S.  C.  Act,  Ont.,  corresponds. 

A  residuary  legatee  is  understood  in  the  registry,  P.  D.  Definition. 
Eng.,  to   mean  a  legatee   of   the   whole  of   the  testator's 
personalty,  save  a  certain  legacy  or  legacies  or  the  testa- 
tor's debts  (m). 

The  residuary  legatee  is  preferred  to  the  testator's  next 
of  kin  notwithstanding  that  statute  (n) ;  and  also  to  pecu- 
niary legatees  or  annuitants  (o). 

(j)  21  Hen.  VIII.  c.  5,  s.  3. 

(k)  Wms.  Exors.,  9th  ed.  400. 

(I)  C.  &  Tr.  11th  Ed.  68  ;    and  see  Repington  v.  Holland,  2  Lee,  256. 

(m)  Coote,  11th  ed.  67  ft. 

(n)  Linthwaite  v.  Galloway,  2  Lee,  414  (1757);  Taylor  v.  Diplock,  2 
Phiilim.  27  (1815) ;  West  v.  Willby,  3  Phillim.  381. 

(o)  Bigg  v.  Keen,  1  Lee,  124  ;  Cunningham  v.  Ross,  2  Lee,  478. 


152  ADMINISTRATION 

Residuary  Among  other  reasons  for  giving  preference  to  the  resi- 
duary  legatee, it  is  stated  that  "perhaps  the  prevailing  reason 
may  be  that  the  residuary  legatee  stands  loco  hwredis,  for 
though  he  has  not  the  official  powers  of  the  hseres,  they 
having  been  transferred  to  the  executor,  he  has  his  bene- 
ficial interest  in  the  estate  (p). 

The  same  rule  applies  to  a  residuary  legatee  in 
trust  (q). 

It  is  no  answer  to  his  claim  to  say  that  there  is  no 
residue,  and  that,  consequently,  the  residuary  legatee  has 
no  interest  (r). 

If  a  residuary  legatee,  beneficially  interested,  survive 
the  testator  and  die,  his  personal  representative  will  be 
entitled  (s). 

But  the  personal  representative  must  first  obtain  pro- 
bate or  administration  to  the  residuary  legatee  (t). 

Cestuisque        If   the  deceased  were  a  bare   trustee,  the  practice  in 

tiTUSt 

ordinary  cases  is   to   commit   the   administration  to  the 
cestwis  que  trust  (u). 
Assignee  A  person  to  whom  the  universal  legatee  of  the  deceased 

of  univer-  L  .  ° 

sal  legatee,  had  assigned  all  her  property  was  allowed  to  take  admin- 
istration with  the  will  annexed,  there  being  no  execu- 
tor (v). 

The  Court  is  not  bound  to  grant  administration  to  the 
residuary  legatee  (w). 

(p)  C.  &  Tr.  68. 

(q)  Poyer,  Deane  &  Sw.  184  (1856). 

(r)  Atkinson  v.  Barnard,  ante  pp.  115,  150. 

( s)  Jones  v.  Beytagh,  3  Phillim.  635  (1821)  ;  Wetdrill  v.  Wright,  2 
Phillim.  247  (1814) ;  Steadman,  2  Hagg.  59. 

(t)  Allen,  3  Sw.  &  Tr.  560. 

(u)  Hutchinson  v.  Lambert,  3  Add.  27  (1825)  ;  Poyer,  supra. 

{v)  Vincenze  Frederici,  1  E.  &  A.  109. 
(w)  D.  &  B.  431. 
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If  there  be  no  residuary  legatee  there  is  room  for  the  Next  of 
next  of  kin  (x),  for  then  they  are  the  persons  interested  in 
the  residue.     Failing  the  residuary  legatee  and  kinsmen, 
the  grant  will  be  made  to  a  specific  or  pecuniary  legatee  (y), 
or  to  a  creditor  (z). 

The  English  Court   of   Probate   in  making  grants  of£ej£«aiy 
administration  with  the  will  annexed  to  residuary  legatees, 
acted,  and  the   present   Court   there   now  acts,  upon  the 
principles  or  rules  following : — (a) 

If   there  be  several   residuary  legatees,  any  one  may  H  several 
take,  without  the  consent  of,  or  notice  to,  the  others.  legatees. 

If  the  residue  be  given  to  two  persons,  and  the  share  of 
one  of  them  has  lapsed  to  the  testator's  next  of  kin,  a  grant 
is  made  indifferently  to  the  residuary  legatee,  or  to  the 
next  of  kin,  whichever  first  applies. 

If  there  be  a  residuary  legatee  taking  one  portion  of  the 
residue  absolutely,  while  a  life  interest  is  given  to  another 
in  the  remaining  portion  of  the  residue,  the  grant  will  be 
made  to  the  one  or  the  other  indifferently,  according  as 
either  applies  first,  in  cases  where  there  is  no  contest  before 
the  Court. 

If  two  or  more  persons  have  been  appointed  residuary If  one ,or 
legatees,  the  personal  representative  of  any  one  of  them  dead, 
who  may  be  dead  will  not  be  allowed  to  take  unless  the 
other  residuary  legatee  or  legatees  are  also  dead,  or  renounce, 
or  have  been  cited. 

If  all  the  residuary  legatees  be  dead,  the  representative  Their 

J        &  r  represen- 

of    one   has   no   preference    over    the    representative   oftatives. 
another. 

(x)  Kooystra  v.  Buyskes,  ante  p.  150  ;  Ludlow,  1  Sw.  &  Tr.  29.  Watson, 
lb.  11C. 

(y)  Hinckley,  1  Hagg.  477. 

(z)  Snape  v.  Webb,  2  Lee,  411  (1757)  ;  Kooystra  v.  Buyskes,  ante  p.  150. 

(a)  Coote,  8th  ed.  66  ;  11th  ed.  69  ;  Wms.  Exors.  9th  ed.  400,  et  seq. 
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The  representative  of  a  residuary  legatee  for  life  has 
no  interest  (6). 

if  residue         If  the  residue  be  left  to  such  only  of   the  testator's 
on  attain-  children  as  shall  attain  the  age  of  twenty-one  years,  so  as 
mgaere.     not  ^Q  yeg£   un^i  then,  but  the  interest  and  profits  be 
directed  in  the  meantime  to  be  applied  to  their  mainte- 
nance, the  Court  will  make  a  grant  to  their  guardian  ;  and 
Grant  to    will  do  so  in  preference  to  making  a  grant  to  a  residuary 
guardian.   iegatee  substituted  on   the   contingency  of   all  the  other 
residuary  legatees   dying   before   their  legacy  shall  have 
vested. 

If  no  If  no  residuary  legatee  has  been  appointed  in  explicit 

residuary   terms,  administration  (will)  is  occasionally  granted  to  the 
principal  legatee  (c). 

Creditor  An  unreported  case  is  mentioned  (d)  in  which  the 
legacy.?3,1  executor  of  a  testator  having  possessed  himself  of  assets,  and 
paid  debts  and  some  legacies,  died  without  having  paid  one 
legatee  his  legacy  ;  and  the  court  granted  administration 
(will)  of  the  goods  of  the  executor  to  such  legatee  as  a 
creditor. 

If  residue  If  the  residue  be  not  disposed  of,  or  the  bequest  of  the 
posed  of  or  residue  has  lapsed,  administration  (will)  is  granted  to  the 
lapsed.       the  testator's  widow. 

If  no  If  there  be  no  widow,  or  if  there  be  one,  and  she  has 

widow, &c.  renounce^  or  died   since  the  testator's  decease,  the  like 

grant  is  made  to  the  testator's  next  of  kin. 
If  residu-         If  the  residuary  legatees  cannot  be  found  or  heard  of, 
cannofbe6  the  Court  will  grant  to  the  testator's  widow,  or  to  his  next 

found.  of  kin  (e) 

(b)  Wetdrill  v.  Wright,  ante  pp.  115,  152. 

(c)  Hurrell  v.  Hurrell,  1  Lee,  168  (1752). 

(d)  W.  Truss,  C.  &  Tr.  11th  ed.  73. 

(e)  Cull  y.  Guillermey,  12  Jur.  966  (1847). 
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If  a  residuary  legatee  has  assigned  all  his  right  and?fhis 

interest 

interest  in  and  to  the  residuary  estate,  the  assignee  on  the  assigned. 
renunciation  or  refusal  of  the  executor  and  the  residuary 
legatee  may  take  administration  (will)  (/). 

If  the  will  contain  a  bequest  of   the  residue  of  the  Residuary 
testator's  estate,  the  Court  will  prefer  the  residuary  legatee 
to  the  widow  or  next  of  kin  or  other  legatees,  even  when 
there  is  no  prospect  of  any  residue ;   and   although   the 
claimant  be  merely  residuary  legatee  in  trust  (g). 

And   the   representative   of   a   residuary  legatee  who  Represent- 
survived  the  testator  and  had  a  beneficial  interest  has  the  residuary 
same  right  to  administration  with  the  will  annexed  as  the legatee- 
residuary  legatee  himself  (h). 

Those  having  the  beneficial  interest  in  the  estate  will  Beneficial 

„  .  .  interest. 

be  preferred  to  a  residuary  legatee  in  trust  (2). 

As  against  the  prima  facie  right  of  the  next  of  kin  the  Prima 

»  „  .  f  •     •  •  /ttcte  right 

burden  of  proof  is  on  the  party  claiming  as,  or  derivatively  of  next  of 
from,  a  residuary  legatee  (  j). 

Failing  a  residuary  legatee,  the  right  to  administration 
with  the  will  annexed  naturally  falls  to  the  widow  or  next 
of  kin ;  but  if  they  have  no  interest  in  the  estate,  or  refuse 
the  grant,  it  may  go  to  any  one  interested  in  the  estate  as 
a  legatee  or  creditor  (k). 

A  universal  legatee  is  entitled  to  administration  (will),  Universal 
though  not  to  probate  (I). 

(f)  Mary  Neicstead,  1  Curt.  593. 

(g)  Wms.  Exors,  9th  ed.  400. 
{h)  Ibid.  402. 

(t)  Ibid.  402,  403 ;  Brenchley  v.  Lynn,  16  Jur.  226;  2  Rob.  470. 

(j)  Wms.  Exors,  9th  ed.  402. 

(k)  Wms.  Exors,  9th  ed.  403. 

(1)  Oliphajit,  1  S.  &  Tr.,  525;  Goody ar  Ibid,  127;  Scarborough,  6  Jur. 
N.  S.  1166 ;  9  W.  R.  149  ;  Lanenville  v.  Anderson,  2  Sw.  &  Tr.  24 ;  9  W. 
R.  74. 
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Minor.  a   grant   of   administration   (will)    was   made   to  the 

guardian  of  a  minor  universal  legatee  where  the  appoint- 
ment of  trustees  was  considered  insufficient  to  entitle  them 
to  probate  as  executors  according  to  the  tenor  (on). 

Reales-  Where  the  estate  consisted   of   realty  only,   and   the 

executor  appointed  by  the  will  renounced,  administration 
with  the  will  annexed  was  committed  to  the  next  of 
kin  (n). 

executrix.  In  the  case  °f  a  lunatic  executrix  administration  (will) 
was  granted  to  the  committee  of  her  person,  and  not  the 
committee  of  her  estate  (o). 

tee.W  trUS  The  grant  is  also  made  to  new  trustees  appointed  by 

the  High  Court  (p) ;  and  to  a  trustee  named  in  a  will  in 
preference  to  the  nominee  of  the  next  of  kin  (q). 

Merest  Where  it  appears  that  the  testator's  sister  had  a  larger 

interest  in  his  estate  as  legatee  than  his  widow,  the  Court 
preferred  the  former  as  grantee  of  administration  with  the 
will  annexed  (r). 

The  Court  granted  administration  with  will  annexed 
to  the  widow  of  the  testator,  no  executors  having  been 
appointed,  though  a  blank  was  left  in  the  will  for  intended 
executors,  and  there  was  uncertainty  as  to  the  residuary 
bequest  (s). 

Grant  to  In  a  contested  application  the  plaintiff  and  defendant 

pounding   being  both  residuary  legatees  under  a  will  propounded  and 
wlU-  established  by  the  plaintiff  administration  with  the  will 

(m)  Cozens,  15  W.  R.  532,  16  L.  T.  208. 

(n)  Jordan,  1  P.  &  D.  555  ;  16  W.  R.  407. 

(o)  Scarlett,  21  W.  R.  79 ;  27  L.  T.  215. 

(p)  Woodfall  v.  Arbuthnot,  3  P.  &  D.  108  ;  29  L.  T.  248. 

(q)  Stainton,  2  P.  &  D.  212  ;  19  W.  R.  507; 

(r)  Homan,  9  P.  D.  61 ;  31  W.  R.  955. 

(s)  Pool,  1  P.  &  D.  206. 
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annexed  was  granted  to  such  plaintiff  in  preference  to  the 
defendant  (t). 

As  to  words  in  a  will  sufficient  to  constitute  a  residuary  Words  suf- 
legatee  ; — where  a  testator  bequeathed  "  the  whole  residue  constitute 
of  money  "  to  A.  H.  W.,   "  excepting  such  things  as  the  legatee.^ 
undermentioned,"  it  was  held  that  the  words  were  sufficient 
to  pass  the  residue,  and  no  executor  having  been  appointed, 
administration  was  granted  to  the  guardian  of  the  residuary 
legatee,  who  was  an  infant  (u). 

A  bequest  to  legatee  of  the  remainder  of  money,  tjoods  Residuary 

1  °  * '  °  legatee. 

and  debts  due  to  the  testator  after  payment  of  debts  con- 
stitutes him  the  residuary  legatee  (v). 

The  words  "  what  is  left,  my  books  and  furniture,  and  What  is 

J  left,  &c. 

all  other  things,"  cover  the  general  residue  (w). 

The  heir  at  law  was  held  to  be  constituted  residuary  Le£al 

"   heirs. 

legatee  of  both  real  and  personal  property  by  the  words 
" to  my  legal  heirs  and  theirs  forever "  (x). 

A  testator's  wife  was  held  to  be  constituted  his  residuary  Residuary 
legatee  by  the  use  of  the  words  "  other  effects,"  following  a 
bequest  to  her  of  all  his  furniture,  jewellery,  pictures  and 
wearing  apparel  (y). 

The  testator  directed  that  after  payment  of  his  debts  Benefic- 
and  legacies  his  remaining  property  should  be  placed  in  \ry  \ega,. 
proper  securities  and  appropriated  to  the  education  of  his tee< 
sister's  children  as  should  seem  to  his  executors  most  meet 
and  beneficial.     At  his  death  the  education  of  the  children 
had  already  been  completed  and  on  the  death  of  the  execu- 
te Podmore  v.  Watton,  3  S.  &  T.  449;  10  Jur.  N.  S.  756. 

(it)  Leyland  White,  7  P.  D.  65. 

(v)  Bloomfield,  31  L.  J.  P.  M.  119. 

(w)  Cadge,  1  P.  &  D.  543 ;  16  W.  R.  406. 

(x)  Dixon,  4  P.  &  D.  81 ;  26  W.  R.  883. 

(y)  Jupp,  (1891)  P.  300 ;  See  also  Shepherd,  48  L.  J.  P.  D.  &  A.  62  ; 
Fleming  v.  Burrows,  1  Russ.  276. 
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tors  administration  (will)  was  granted  to  such  children  as 

beneficiary  residuary  legatees  (z). 
Undispos-         Where  the  will  makes  no  disposition  of  the  residue,  the 
e  resi  ue.  executors  are,  in  equity,  trustees  for  the  next  of  kin  (a). 

Grant  to  One  of  the  next  of  kin  entitled  to  a  share  in  a  testator's 

"  undisposed  residue  received  a  grant  of  administration  with 
will  annexed  (6). 

Assignee  The  assignee  of  the  residuary  legatee  who  is  bankrupt 

ventTesid- or  insolvent,  is  entitled  to  administration  (will)  of   the 
uarylega-  testator,  on  the  executor  and  residuary  legatee  renouncing 
or  being  cited  and  not  appearing  (c). 

Right  for-         If  the  name  of  a  residuary  legatee,  or  of  a  legatee,  or  of 
feited.        k'g  or  ner  w[fe  or  husband,  appears  as  attesting  witness  to 
the  will,  the  legacy  is  void  (d),  and  the  right  to  administra- 
tion (will)  in  such  character  is  forfeited  (e). 

Grant  to  The  grant  is  also  made  to  a  pecuniary  or  a  specific 

Fegate^  legatee  on  the  renunciation  or  refusal  of  the  residuary 
legatee,  or  by  his  consent  only.      Also,  if  the  residue  has 
lapsed,  or  is  undisposed  of  in  the  will,  a  grant  will  be  made 
residue      ^o  a  legatee  on  the  renunciation  or  refusal  of  the  next  of 
lapsed.       kin,  and  the  persons  entitled  under  the  Statutes  of  Distri- 
bution (/),   or   persons   entitled   (as   it   would   seem   by 
analogy)  under  the   Statute  respecting  Intestate  Succes- 
sion (g). 
Residue—         A  gift  of  "  such  money,  stocks,  funds,  or  other  securities, 
giftCofar     n°k  hereafter  specially  devised,  as  I  may  die  possessed  of," 

(z)  Presant  v.  Goodwin,  1  Sw.  &  Tr.  544  ;  6  Jur.  404. 

(a)  Jarman,  §  1208. 

{b)  Pile,  2  Sw.  &  Tr.  628 ;  7  L.  T.  194. 

(c)  C.  &  Tr.  11th  ed.  73. 

(d)  R.  S.  O.  c.  109,  s.  17. 

(e)  C.  &  Tr.  68. 

(/")  Jenny  Watson,  1  Sw.  &  Tr.  111. 
(g)  R.  S.  O.  1887.  c.  108. 
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does  not  constitute  a  gift  of  residue;  and  in  such  a  case, 
the  executors  having  renounced,  the  next  of  kin  was 
allowed  to  take  administration  (will)  accompanied  by 
a  memorandum  to  the  effect  that  the  will  contained  no 
clear  disposition  of  the  residue  (h). 

If  a  testator  has  died  bankrupt  or  insolvent,  the  Court  Court 
will  grant   administration  (will)  to   his   assignee   on  the  g^anVwith 
renunciation  of  the  executor  and  residuary  legatee  (i).  £he  inter- 

To  couple  the  grant  with  interest  is,  for  the  most  part, 
one  of  the  leading  principles  of  the  Court ;  and  one  of  the 
safest  principles  on  which  it  can  go  (j). 

Administration  (will)  of   a  feme  coverte  was  by  the  To  hus- 
Ecclesiastical  Courts  granted  to  the  husband,  or  his  per-  legatees 
sonal    representative,    on    the     legatee    under    the    willciet"^ 
renouncing   or    being   cited    (k).      And   when   a   married 
woman  made  a  will  without  appointing  an  executor  the 
Court  of  Probate,  Eng.,  in  accordance  with  the  principle 
referred  to,  committed  administration  (will)  to  the  person 
having   the   greatest   interest  in  preference  to   her  hus- 
band (I ). 

The  practice  in  the  Probate  Division,  Eng.,  as  regards  Married 
the  wills  of  married  women  has  been  entirely  changed  since  wills 
the  Married  Women's  Property  Act,  1882,  Imp., — re-enacted 
in  Ontario  in  1884  (m). 

Since  this  Act  came  into  force  the  jus  mariti  is 
regarded  only  in  cases  of  the  partial  intestacy  of  married 

(h)  Aston,  6  P.  D.  203 ;  30  W.  E.  92. 

(i)  C.  &  Tr.  11th  ed.  73. 

(j)  Wms.  Exors.  373-4;  and  see  as  to  the  change  effected  in  the 
interests  of  the  father  and  other  relatives  of  an  intestate  by  the  Devolu- 
tion of  Estates  Act. 


(7c)  Dempsey  v.  King,  2  Rob.  397. 

(I)  M.  Baily,  2  Sw.  &  Tr.  136  (1£ 
r.  215. 

(m)  R.  S.  O.  c.  132  ;  vide,  ante  pp.  55,  59. 


(I)  M.  Baily,  2  Sw.  &  Tr.  136  (1861) ;  9  W.  R.  540  ;  and  Reay,  4  Sw. 
&  Tr.  215. 
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women,  in  the  same  way  as  are  the  rights  of  next  of  kin  in 
the  cases  of  other  deceased  persons.  If  the  husband  or 
another  person  be  appointed  executor  he  takes  a  general 
probate  (n),  and  administration  with  the  will  annexed  is 
granted  on  the  same  conditions,  and  under  like  circum- 
stances as  in  the  case  of  other  testators.  On  failure  of  the 
executor  the  residuary  legatee  under  a  married  woman's 
will,  takes  a  general  grant.  On  failure  of  both  the  hus- 
band takes  a  like  general  grant  (o). 

If  the  will  of  a  married  woman  is  shown  to  be  inoper- 
ative, the  Court  grants  administration  as  in  the  case  of  an 
intestacy  (jj). 
Patron.  Where  an  annuity  was  bequeathed  to  the  preacher  of 

Kingsland  Chapel,  administration  with  the  will  annexed 
was  granted  to  the  patron  (q). 

tionaggre-        Where  an  executor  named  in  a  will  is  a  corporation 
gate.  aggregate,  administration  with  the  will  annexed  will  be 

granted  to  its  syndic,  that  is  to  a  person  appointed  by  the 
corporation  for  that  purpose  (r). 

Administration  (will)  has  been  granted  to  the  next  of 

kin  of  the  next  of  kin  to  the  testator — the  latter,  who,  as 

the  grandmother  and  sole  next  of   kin  took  the  lapsed 

residuary  estate,  renouncing  and  consenting  (s). 

By  section  54,  S.  C.  Act,  it  is  provided  : — 

Adminis-  "  Where  administration  is  granted  with  the  will  annexed 

wfth°tne    a  DOnd  shall  (unless  it  is  otherwise  provided  by  law)  be 

will  given  to  the  Judge  of  the  Court  as  in  other  cases  and  with 

annexed,     °  " 

practice     like  effect  and  unless  otherwise  provided  for  by  this  Act  or 

as  to,  etc. 

(n)  Amelia  Price,  ante  p.  66. 

(o)  See  Coote  &  Tristram,  11th  ed.  72;  Wms.  Esors.  9th  ed.  400, 
401. 

(p)  Graham,  2  P.  &  D.  388. 

{q)  Maidman  v.  All  persons,  etc.,  1  Phillim.  50. 
(r)  Darke,  I  Sw.  &  Tr.  516;  8  W.  P.  273. 
(s)  Hinckley,  1  Hagg.  477. 
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the  Rules  or  Orders  relating  to  Surrogate  Courts  from 
time  to  time  in  force,  the  practice  and  procedure  in  respect 
to  such  administrations  and  in  respect  to  such  bonds  and 
the  assignment  thereof  shall,  so  far  as  the  circumstances  of 
the  case  will  admit,  be  according  to  the  practice  in  such 
cases  in  Her  Majesty's  Court  of  Probate  in  England,  on  the 
5th  day  of  December,  1859." 

And  by  section  55  S.  C.  Act,  it  is  provided  : — 

"  In  every  case  where  any  person  applies  to  be  appointed  Applicant 
an  administrator  with  the  will  annexed,  of  a  person  who  istration  to 
died  before  the  first  day  of  July,  1886, — (the  words  "of  a  value  of 
person  who  died  before  the  first  day  of  July,  1886,"  being  ineCertain 
inserted  by  53  V.  c.  17,  s.  14),— and  a  bond  is  by  lawcases- 
required  to  be  given,  he  shall  in  his  application  state,  and 
in  his  affidavit  of  the  value  of  the  property  devolving  shall 
depose  to  the  value  or  probable  value  of  all  the  real  estate 
over  which,  or  over  any  estate  in  which,  the  executor  or 
executors  named  in  the  will  or  codicil  were  by  the  said 
will  or  codicil  clothed  with  any  power  of  disposition,  or  of 
all  the  real  estate,  which  in  case  of  no  executor  being 
appointed,  was  by  the  will  or  codicil  directed  to  be  disposed 
of,  without  any  person  being  appointed  to  effect  such  dis- 
position ;  and  in  every  such  case  the  bond  to  be  given  by 
such  person  upon  his  obtaining  a  grant  of  administration 
with  the  said  will  annexed,  shall,  as  respects  the  amount  of 
the  penalty  of  the  bond,  and  the  justification  of  the  sure- 
ties, include  the  amount  of  the  value  or  probable  value  so 
stated  and  deposed  to ;  and  the  condition  of  the  bond,  in 
addition  to  the  other  provisions  thereof,  shall  provide  that 
the  administrator  shall  well  and  truly  pay  over  and 
account  for,  to  the  person  or  persons  entitled  to  the  same, 
all  moneys  and  assets  to  be  received  by  him  for  or  in  con- 
sequence of  the  exercise  by  him  of  any  power  over  real 
estate  created  by  the  will  or  codicil,  and  which  may  be 
exercised  by  him." 

H.S.C. — 11 
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CHAPTER  VII. 

ADMINISTRATION   AND   GUARDIANSHIP   BONDS. 
Persons  By  the  Surrogate  Courts  Act  it  is  provided  that : — 

receiving  °  .  . 

grants  of    "  Except  where  otherwise  provided  by  law,  every  person 

tration*     to  whom  a  grant  of  administration  is  committed  shall  give 

bonds6  t    a  Dond  to  the  Judge  of  the  Surrogate  Court  from  which 

the  grant  is  made,  to  enure  for  the  benefit  of  the  Judge  of 

the  Court  for  the  time  being  (or  in  case  of  the  separation 

of   counties,  to  enure  for  the  benefit  of  any  Judge  of  a 

Surrogate  Court  to  be  named  by  the  High  Court,  for  that 

purpose),  with  one  or  more  surety  or  sureties  as  may  be 

required  by  the  Judge  of  such  Surrogate  Court,  conditioned 

for  the  due  collecting,  getting  in  and  administering   the 

real  and  personal  estate  of  the  deceased,  and  the  bond  shall 

be  in  the  form  prescribed  by  the  rules  and  orders  now  in 

force  or  hereafter  made  under  this  Act ;   and  in  cases  not 

provided  for  by  such  rules  and  orders,  the  bond  shall  be  in 

such  form  as  the  Judge  of  the  Surrogate  Court  may  by 

special  order  direct." — S.  C.  Act,  s.  64. 

And  that, — 

Penalty  in        "  Subject  to  the  provisions  of  section  55  (a)  of  this  Act, 

and  as  to  '  the  bond   shall   be   in  a  penalty  of   double  the   amount 

liabilities   under   which   the   real    and    personal   estate   and   effects 

of  sureties.  0£  ^e  deceased  have  been  sworn,  unless  the  Judge  thinks 

fit    to    direct   (as   he   may   do)    that   the   same   shall    be 

(a)  Vide,  ante  p.  Though  the  penalty  is  usually  in  double  to  the 
amount  sworn  to  (see  Rule  35),  yet  where  there  is  a  constat  of  the  estate 
in  an  inventory  the  bond  may  be  given  in  double  that  constat.  In  the 
Probate  Court,  Eng.,  where  an  estate  was  sworn  under  3,000Z.,  and  the 
intestate's  debts  were  shown  to  amount  to  45?.,  the  Judge  reduced  the 
penalty  of  the  bond  and  allowed  the  administratrix  (who  was  the  only 
person  entitled  to  the  deceased's  personalty)  to  enter  into  a  bond  with 
sureties  for  double  the  amount  of  the  debts.  Gent,  1  Sw.  &  Tr.  54.  The 
security  may  be  made  up  of  any  number  of  bonds  :  Earl,  10  P.  D.  196. 
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reduced,  and  the  Judge  may  also  direct  that  more  bonds  Reduction 
than  one  may  be  given,  so  as  to  limit  the  liability  of  any 
surety  to  such  amount  as  the  Judge  thinks  reasonable  " — 
S.  C.  Act,  s.  65. 

And  in  the  case  of   temporary  administrations  under  ^{^j011 
section  39,  it  is  provided  that, — 

"  The  administrator  appointed  shall  give  such  security 
as  the  Court  directs       .       .       .       ." — S.  C.  Act,  s.  40. 

By  the  condition  of  the  bond  used  in  the  former  Court 
of  Probate,  U.  C,  and  Surrogate  Courts  prior  to  1858,  the 
obligor  was  bound  to  distribute  the  residue  according  to 
the  provisions  of  "  an  Act  for  better  settling  intestate 
estates  passed  in  the  22nd  and  23rd  Car.  II.,  and  an  Act  of 
1  Jac.  II.  as  to  distribution  "  (&). 

But  by  the  Surrogate  Courts  Act  it  is  enacted  that, — 

"So  much  of  the  Act  passed  in  the  21st  year  of  King  Repeal  of 

Henry  the  Eighth,  and  chaptered  5,  and  of  the  Act  passed  provisions 

in  the  22nd  and  23rd  years  of  King  Charles  the  Second,  sureties^ 

and  chaptered  10,  and  of  the  Act  passed  in  the  1st  year  of  ^^  1S\21 

Kino;  James  the  Second,  and  chaptered  17,  as  requires  any  H.vill.c. 

.  ,  ■  n  5- 22-3  Co- 

surety, bond  or  other  security  to  be  taken  from  a  person  ton,  c.  10; 

whom  administration  may  be  committed,  shall  not  extend  c  17>' 

to  or  be  in  force  in  Ontario." — sec.  63  (c). 

The  condition  of  the  bond  prescribed  by  the  present 
Rules  (Form  18)  as  to  the  residue  is  that  the  administrator 
do  deliver  and  pay  it  unto  such  person  or  persons  as  shall 
be  entitled  thereto  under  the  provisions  of  any  Act  of  the 
Legislature  now  in  force  or  that  may  hereafter  be  in  force 
in  Ontario. 

(b)  Vide  bonds  of  that  period  on  file  in  registry. 

(c)  This  provision  corresponds  with  section  80,  E.  C.  P.  Act,  which 
with  other  provisions  of  that  Act,  is  said  to  have  put  the  law  and  prac- 
tice as  to  administration  bonds  upon  a  new  footing.  C.  &  Tr.  101. 
These  other  provisions  are  also  introduced  into  the  Surrogate  Courts  Act 
of  Ontario,  and  are  above  quoted. 
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Bond. 


Form  of 
bond. 


Sureties. 


One 

surety. 


Two 

sureties. 


Sureties. 


"  Unless  the  Judge  shall  otherwise  order,  the  Registrar 
shall  with  the  application  for  grant  of  administration  sub- 
mit the  bond  proposed  to  be  given,  with  the  necessary 
affidavits  of  justification  and  of  execution,  and  in  every 
case  such  bond  shall  be  without  material  erasure  or  inter- 
lineation."—S.  C.  Rule  7. 

"  The  bond  to  be  given  upon  any  grant  of  administra- 
tion shall  be  according  to  the  forms  subjoined,  or  in  a  form 
as  near  thereto  as  the  circumstances  of  the  case  admit." — 
S.  C.  Rule  32. 

"  The  sureties  in  such  bond  are  required  in  all  cases  to 
justify.  And  such  justification  shall  be  to  an  amount 
or  amounts  which  in  the  aggregate  shall  equal  the  amount 
of  the  penalty  of  the  bond.  No  Surrogate  Clerk  or  Regis- 
trar shall  become  surety  to  any  administration  bond." — 
S.  C.  Rule  33. 

"  In  ordinary  cases  where  property  is  bona  fide  under 
the  value  of  two  hundred  dollars,  one  surety  only  may  be 
taken  to  the  administration  bond." — S.  C.  Rule  34. 

"  In  all  other  cases,  unless  the  Judge  shall  otherwise 
direct,  two  sureties  are  always  to  be  required  to  the  admin- 
istration bond  (d),  and  the  bond  is  to  be  given  in  double  the 
amount  of  the  fund  to  be  dealt  with  under  the  administra- 
tion."—S.  C.  Rule  35. 

The  sureties  should  be  persons  residing  within  the 
jurisdiction  (e).  But  in  certain  cases  where  the  Court  is 
satisfied  that  there  would  be  no  failure  of  justice  sureties 
resident  out  of  the  jurisdiction  are  allowed  (/). 

By  the  practice  of  the  Probate  Division,  Eng.,  if  the 
administrator  lives  abroad,  foreign  sureties  are  accepted. 

(d)  An  exception,  in  the  Probate  Division,  is  that  of  the  husband  or 
his  representative  who  gives  bond  with  one  surety  only,  whatever  the 
amount  of  the  estate,  and  whatever  the  amount  of  the  grant;  (C.  &  Tr. 
103,  cit.  Noel,  4  Hagg.  208,  and  Rule  39,  1862.) 

(e)  Houston,  1  P.  &  D.  85. 

(/")  Fernandez,  4  P.  D,  230  ;  Ballingall,  9  L.  T.  N.  S.  116. 
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But  the  sureties  of  an  attorney  who  resides  abroad  must 
be  resident  in  England  (g). 

It  is  not  necessary  for  the  Attorney-General  applying  Crown. 
for  or  obtaining  grants  of  administration  to  the  use  or 
benefit  of  Her  Majesty,  to  enter  into,  or  cause  to  be  entered 
into,  any  bond  to  the  Judge  of  the  Surrogate  Court ;  but 
the  Attorney-General,  in  relation  to  every  such  adminis- 
tration,  is  subject  to  all  the  liabilities  and  duties  imposed  pensed 
on  an  administrator  by  the  condition  of  the  bond  prescribed 
by  the  rules  and  orders  made  under  the  Surrogate  Courts 
Act  (h). 

An  estate  having  been  partly  administered  under  letters  Reduction 
of  administration  durante  minoritate  granted  to  W.  H.  H.  °  pena  y' 
as  guardian  for  the  benefit  of  the  infants,  and  a  further 
bond   having   become   necessary,  the   Court   allowed  the 
administrator  to  take  the  grant  for  the  amount  then  due  the 
estate,  and  to  give  security  for  only  double  that  amount  (i). 

Where  a  grant  of  administration  to  the  estate  of  a  Grant  to 
deceased  intestate  was  made  to  the  chief  official  receiver  in  °eCeJa-er_ 
bankruptcy,  in  England  the  next  of  kin  having  been  cited,  f u^etl  jS 
the  Court  in  view  of  the  position  of  the  applicant,  as  an  dispensed 
officer  of  the  High  Court,  directed  that   sureties  to  the 
administration  bond  should  be  dispensed  with  (j). 

An  application  was  made  to  dispense  with  the  sureties  Committee 
of,  or  to  limit  the  amount  of,  an  administration  bond.  An  °  una 
executor,  who  was  also  sole  legatee,  having  been  found  to 
be  a  lunatic  by  inquisition,  his  committee  took  out  letters 
of  administration  for  his  use  and  benefit,  and  entered  into 
a  bond  jointly  with  a  guarantee  society  for  double  the  sum 
of  4,569£.,  at  which  the  value  of  the  estate  wa3  then  esti- 

(g)  C.  &  Tr.  102. 

(h)  R.  S.  O.,  c.  59,  a.  4. 

(i)  Jane  Joyce  Halliwell,  10  P.  D.  198. 

(j)  Cope,  15  P.  D.  107. 
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mated.  It  was  afterwards  found  that  the  estate  was  entitled 
to  a  further  sum  of  4,492^.,  and  a  second  bond  was  required. 
The  administratrix  had  paid  into  Court  to  the  account  of 
the  lunatic  6,823Z.,  retaining  in  her  hands,  after  paying 
debts  and  testamentary  expenses,  6501.  It  was  held  that 
the  sureties  might  be  allowed  to  enter  into  a  bond  in 
double  the  amount  remaining  in  the  hands  of  the  adminis- 
tratrix (k). 

Guardian-         Guardians  of   infants  appointed  by  Surrogate  Courts 
s  ip  on  s.  are  reqUire(j  t0  give  bond  as  provided  by  the  Statute  (I). 

Where  an  infant  was  entitled  to  share  in  certain  insur- 
ance moneys  payable  on  a  policy  on  the  life  of  her  deceased 
father ;  and  the  infant  lived  with  her  mother  in  a  foreign 
state  in  which  the  mother  had  been  appointed  guardian  of 
the  infant  by  the  proper  Court  in  that  behalf,  and  the 
mother  petitioned  the  High  Court  to  be  appointed  trustee 
under  '  The  Act  to  Secure  to  Wives  and  Children  the 
Benefit  of  Life  Insurance'  (m),  to  receive  the  infant's  share 
of  the  insurance  money  without  security ; — it  was  held, 
following  Re  Thin  (n),  that  the  security  given  by  the 
petitioner  in  the  foreign  Court  would  not  attach  to  her 
appointment  as  trustee  under  the  Act  referred  to,  and  the 
Court  declined  to  make  the  appointment  unless  she 
furnished  security  here  (o). 

A  minor  cannot  execute  a  bond  (p). 

And  by  Rule  53— 
Bond  and         "  The  administration  bond  and  affidavits  of  justification 

affidavits 

(k)  Cormach,  16  P.  D.  151 ;  see  also  Morris,  15  P.  D.  9  ;  see  also  as  to 
reduction  of  penalty  in  bond,  A.  Paxton,  14  P.  D.  40;  and  Askew  v.  A., 
[1891]  P. 174. 

(I)  R.  S.  O.  c.  137,  s.  12,  and  S.  C.  Rule  5,  Guardians  and  Infants. 

(m)  R.  S.  O.  c.  136,  s.  12. 

(»)  10  P.  R.  490. 

(o)  Re  Slosson,  15  P.  R.  156. 

(p)  H.  R.  H.  The  Duchess  of  Orleans,  1  Sw.  &  Tr.  p.  254. 
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and  of  execution  shall  be  recorded  by  the  Registrar  in  the  to  be  re- 
proper  registry  book  "  (q). — S.  C.  Rule  53. 

The   common   form   practice  of   the  Probate  Division  Adminis- 
requires  administration  bonds  to  be  attested  by  an  officer  bonds. 
of  the  Principal  Registry,  by  a  District  Registrar,  or  by  a  Attesta- 
commissioner  or  other  person,  authorized   to  administer tlon  of- 
oaths  ;  but  in  no  case  to  be  attested  by  the  proctor,  solicitor, 
attorney,  or  agent  of  the  party  who  executes  them.     The 
signature  of  the  administrator  or  administratrix  to  such 
bonds,  if  not  taken  in  the  Registry,  must  be  attested  by 
the  same  person  who  administers  the  oath  to  such  admin- 
istrator or  administratrix.     But  this  rule  was  dispensed 
with  in  a  case  where  the  bond  was  returned  from  Australia 
executed  in  the  presence  of  two  witnesses  and  not  in  the 
presence  of  the  commissioner  who  took  the  affidavit  of  the 
administratrix  (r). 

Since  the  Married  Women's  Property  Act,  a  married 
woman  may  become  administratrix  without  her  husband 
joining  in  the  bond ;  and  he  may  become  one  of  her 
sureties  (s). 

"  In  all  cases  of  limited  or  special  administration,  two  In  limited 
sureties  are  required  to  the  administration  bond  (unless  the  grants^two 
administrator  be  the  husband  of  the  deceased  or  his  repre- sureties- 
sentative,  in  which  case  but  one  surety  is  required)  (t),  and 
the  bond  is  to  be  given  in  double  the  amount  of  the  pro- 
perty to  be  placed  in  the  possession  of  or  dealt  with  by  the 
administrator  by  means  of  the  grant.     The  alleged  value  of 
such  property  is  verified  by  affidavit,  if  required." 

"  When  any  person  takes  letters  of  administration  in  Grant  in 
default  of  the  appearance  of  persons  cited,  but  not  person-  &c. 

(q)  See  K.  S.  O.  c.  137,  s.  12,  last  clause. 

(r)  Parker,  1  P.  &  D.  301. 

(s)  Harriet  Ayres,  8  P.  D.  168. 

(t)  The  words  in  parenthesis  introduced  by  rules  of  1862. 
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benefit^  a^  seryed,  with  the  citation,  and  when  any  person  takes 
letters  of  administration  for   the   use   and   benefit   of  a 

Affidavit    lunatic  or  person  of  unsound  mind,  unless  he  be  a  committee 

tate.  appointed  by  the  High  Court,  a  declaration  of  the  personal 

estate  and  effects  of  the  deceased  is  filed  in  the  Registry,  and 

tion.  tne  sureties  to  the  administration  bond  must  justify  "  (u). 

Since  The  Married  Women's  Property  Act  (v),  a 
married  woman  is  eligible  as  surety  (w). 

Guarantee        Provision  has  been  made  for  security  beinff  sriven  bv 

company.  J  °   °  J 

the  bond  of  a  Guarantee  Company,  authorized  under  The 
Act  respecting  Securities  in  the  Surrogate  Courts  (x).  '  In 
the  Probate  Division,  Eng.,  these  societies  are  allowed  as 
sureties,  the  society's  seal  being  affixed  to  the  bond,  and  an 
affidavit  as  to  the  sufficiency  of  the  society,  with  balance 
sheet  is  filed  (y). 

S.C.  Rule.  As  already  seen,  by  S.  C.  Rules  32-35  (z)  sureties  are 
required  to  justify  ;  but  instead  of  a  declaration  of  the  per- 
sonal estate  and  effects,  as  in  the  Probate  Division,  Eng.,  an 
affidavit  (Form  11)  of  both  personal  and  real  estate  is  to 
be  filed. 

Bond  by  An  administration  bond  was  allowed  to  be  executed  by 

oreigners.  £orejgners  resident  abroad,  upon  proof  that  the  administra- 
tor was  unable  to  obtain  sureties  resident  in  England,  and 
that  the  deceased  had  no  debts  unpaid,  and  that  the  person 
on  whose  behalf  the  letters  of  administration  was  applied  for 
was  solely  entitled  to  the  estate  in  that  country  (a). 

(u)  Coote,  8th  ed.  370;  11th  ed.  602. 

(v)   Vide,  ante  p.  59. 

(w)  C.  &  Tr.  105. 

(x)  Subject  to  order  in  council ;  56  V.  c.  14,  Ont. 

(y)  C.  &  Tr.  102 ;  see  also  Carpenter  v.  Solicitor  to  the  Treasury, 
7  P.  D.  235  ;  Harver,  H.  v.  H.,  14  P.  D.  81 ;— the  premium  paid  out  of  the 
estate. 

(z)  Ante  p.  164. 

(a)  Fernandez,  L.  R.  4  P.  D.  229. 
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The  form  of  the  condition  of  the  bond  required  by  22 
&  23  Car.  II.  c.  10,  is  set  forth  in  that  statute.     For  the  form 
required  in  the  Surrogate  Courts  :   Vide  Appendix  (6). 
By  section  66,  S.  C.  Act,  it  is  provided  that: — 
"  The  Judge  of  every  Surrogate  Court,  on  application  Power  of 

&  ...  ii-        Surrogate 

made  on  motion  or  petition  in  a  summary  way,  and  on  being  Courts  as 
satisfied  that  the  condition  of  the  bond  has  been  broken,  menTof" 
may  order  the  Registrar  of  the  Court  to  assign  the  same  to  bonds- 
some  person  to  be  named  in  the  order,  and  such  person,  his 
executors  or  administrators,  shall  thereupon  be  entitled  to 
sue  on  the  said  bond  in  his  own  name,  as  if  the  same  had 
been  originally  given  to  him,  instead  of  to  the  Judge  of  the 
Court,  and  shall  be  entitled  to  recover  thereon  as  trustee 
for  all  persons  interested,  the  full  amount  recoverable  in 
respect  of  any  breach  of  the  condition  of  the  bond  ;  and  all 
bonds  heretofore  given  or  taken  in  any  Surrogate  Court, 
and  now  in  force,  may  in  like  manner  be  assigned  under  the 
authority  of  the  Judge  of  a  Surrogate  Court,  and  the 
assignee  shall  be  entitled  to  sue  and  recover  thereon  in  his 
own  name  and  the  same  may  be  enforced  in  the  same  way 
and  to  the  same  extent  as  bonds  given  under  this  Act "  (c). 

(b)  See  also  Wms.  Exors.  9th  ed.  452. 

(c)  It  was  held  in  an  action  on  an  administration  bond  that  the  want  of 
a  decree  was  a  good  plea  to  a  breach  for  not  distributing ;  but  it  is  no 
ground  for  staying  proceedings,  nor  is  the  want  of  a  citation  for  an 
account ;  and  that  on  such  a  breach  full  damages  may  be  received  :  Neill 
v.  McLaughlin,  4  P.  R.  212,  1868  ;  see  also  The  Earl  of  Elgin  v.  Crosby, 
10  U.  C.  R.  256,  (1853) ;  Stapfv.  McCarrow,  35  U.  C.  R.  22,  (1874)  ;  and 
Closson  v.  Post,  6  U.  C.  L.  J.  (1860),  141. 

The  non-payment  of  a  judgment  against  an  intestate  cannot  be 
assigned  as  a  breach  of  the  bond  :  Bell  v.  Mills,  25  U.  C.  R.  508,  1866. 

In  regard  to  non-payment  of  debts  being  assignable  as  a  breach  of 
this  bond,  see  Edward  Bowden,  3  Sw.  &  Tr.  28  ;  The  Archbishop  of  Canter- 
bury v.  Robertson,  3  Tyrwhitt,  290  ;  and  1  Crompton  &  Meeson,  690. 

In  an  action  of  debt  on  an  administration  bond,  by  which  the  admin- 
istrator was  to  render  his  account  by  a  certain  day  ; — plea,  that  adminis- 
trator could  not  have  rendered  account  at  the  time  mentioned,  there 
having  been  no  sitting  then,  held  bad  on  demurrer,  the  breach  being 
confessed  but  not  avoided  :  Earl  of  Elgin  v.  Crosby,  10  U.  C.  R.  97. 

An  application  for  assignment  of  an  administration  bond  should  not 
be  ex-parte ;  the  sureties  should  be  cited  or  served  with  notice.     And  it 
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The  applicant  for  the  order  should  by  affidavit  make 
out  a  prima  facie  case  that  there  has  been  a  breach  of  the 
condition  of  the  bond  (d). 

An  unpaid  creditor  of  the  deceased  is  entitled  to  an 
assignment  of  the  administration  bond  (e). 
Grounds  The  surety  or  his  personal  representative  may  resist  the 

for  oppos-  _  .  .  •      p 

ing.  motion  by  showing  on  affidavit  that  there  has  in  fact  been 

no  breach  of  the  condition  of  the  bond.  And  in  an  unre- 
ported case  (Re  Goatcs)  mentioned  by  Mr.  Coote  (/),  the 
application  was  dismissed  on  one  of  the  sureties  showing 
by  affidavit  that  assets  up  to  the  amount  of  the  sum,  under 
which  the  estate  had  been  sworn,  and  in  respect  of  which 
amount  the  bond  had  been  given,  had  been -duly  adminis- 
tered, and  that  the  devastavit  charged,  related  to  assets  in 
excess  of  the  amount  for  which  the  bond  had  been  given  (/). 

If  the  application  is  frivolous  or  vexatious  it  will  be 
refused  {g). 

Bond  Where  under  a  misapprehension  as  to  the  value  of  the 

cancelled.  .  „  .    . 

personal  estate  of  an  intestate,  the  penalty  of  an  adminis- 
tration bond^was  too  large,  the  Court  upon  the  execution 
of  a  new  bond  in  a  penalty  proportioned  to  the  actual 
value  of  the  estate,  ordered  the  first  bond  to  be  delivered 
out  of  the  registry  to  be  cancelled  (h). 

seems  that  the  assignment  is  generally  not  ordered  until  after  judgment 
obtained  against  the  administrator  or  his  representative,  'in  order  to 
ascertain  what  amount  the  claimant  is  entitled  to,  and  steps  taken  to 
compel  payment  by  the  principal  before  having  recourse  to  the  sureties. 
Re  Hilts,  1  Chy.  Ch.  386  ;  and  Harding,  15  L.  R.,  Ir.  Ch.  D.  186.  See 
also  Chadwick  on  Adm'on.  Bonds,  164. 

(d)  Yonng  v.  Oxley,  1  Sw.  &  Tr.  25  ;  27  L.  J.  30 ;  Sandrey  v.  Mitchell, 
3  Sw.  &  Tr.  25  ;  W.  Jones,  3  Sw.  &  Tr.  28  ;  Baker  v.  Brooks,  3  Sw.  &  Tr. 
52  ;  Be  Young,  1  P.  &  D.  186. 

(e)  Harding,  15  L,  R.,  Ir.  Ch.  D.  187. 

(/)  C.  &  Tr.  350. 

(g)  Baker  v.  Brooks,  Marshman  v.  Hughes,  3  Sw.  &  Tr.  32 ;  11  W.  R. 
110. 

(h)  Goold,  4  Sw  &  Tr.  20. 
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CHAPTER  VIII. 

JOINT   GRANTS. 

The  Statute  of  Hen.  VIII.  c.  5,  authorized  the  joining  of  Joint 
the  next  of  kin  with  the  widow  in  the  grant  of  adminis-  gra' 
tration,  "  at  the  discretion  of  the  ordinary ; "  joint  grants 
are  also  made  to  several  executors,  to  residuary  legatees  in 
trust,  and  to  testamentary  guardians  (a). 

Executors  are  joined  in  the  probate  by  reason  of  their 
being  the  testator's  choice,  but  if  an  executor  is  shown  to 
be  lunatic,  idiot  or  imbecile,  he  will  not  be  included  in  the 
grant  (6). 

The  Court  never  forces  a  joint  administration  (c)  for 
the  disagreement  of  persons  whom  the  law  contemplates  as 
acting  together  would  render  their  joint  action  incon- 
venient, and  might  possibly  defeat  the  just  administration 
of  the  estate  (d). 

And,  acting  upon  the  principle  that  a  sole  administra-  Priori 
tion  is  to  be  preferred  to  a  joint  administration,  the  Court pe  en  l' 
grants   administration  priori  petenti,  i.e.  to  that  next  of  j0;nt 
kin,  or  to  that  residuary  legatee  (where  there  are  several)  £rants- 
who  first  applies  (e). 

And  inasmuch  as  the  Court  grants  to  such  applicant  the 
universum  jus  successionis,  it  cannot   reserve  power  to 

(a)  C.  &Tr.  209. 

(b)  Evans  v.  Tyler,  2  Robert  131. 

(c)  Prentice  v.  P.,  3  Phillim.  312. 

(d)  Warwiek  v.  Greville,  1  Phillim.  126  ;  Wms.  Exors.  353,  364. 

(e)  Cordeux  v.  Trasler,  4  Sw.  &  Tr.  51. 
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others  equally  interested  in  the  estate,  nor  can  it  make  a 
further  grant  until  the  death  of  the  administrator  leaves 
the  estate  again  vacant.  The  consent  or  renunciation  of 
the  other  next  of  kin  is  not  required,  the  superior  diligence 
of  the  first  applicant  entitling  him  to  preference  (/). 

If,  however,  the  others  equally  entitled  are  desirous  of 
being  joined,  the  Court  will  join  them  in  the  same  admin- 
istration, limiting  the  number  to  three,  beyond  which  it 
will  not  in  ordinarily  go  (g). 

A  joint  grant  may  be  made  to  a  residuary  legatee  and 
to  the  guardian  of  another  residuary  legatee,  or  to  a  re- 
siduary legatee  and  the  attorney  of  another  residuary 
legatee ;  or  to  the  residuary  legatee  for  life,  and  the  sub- 
stituted residuary  legatee  (h). 

To  widow         When  the  Court  joins  a  widow  with  the  next  of  kin  (i), 

of  kin,  &c.  an  affidavit  is  made  by  the  widow,  showing  her  knowledge  of 

her  right  to  take  administration  solely.     And  all  the  other 

next  of  kin  must  consent  that  the  grant  shall  be  so  made  (j). 

Next  of  The    Probate   Division    will  ioin  two  next  of  kin  of 

kinofdif-  J  .         . 

ferent  de-  equal  degree,  though  ot  different  denominations,  e.g.,  a  great 

nominat'ns     •  -i  •  1  us  j  •     -a     l        • 

joined.  niece  and  a  cousin  german  ;  and  on  an  amdavit  snowing  a 
reason  for  it,  a  grant  will  be  made  to  a  next  of  kin  of  a 
minor,  and  a  stranger,  jointly  (k). 

Upon  cause  shown  by  affidavit,  the  next  of  kin  of  an 
infant,  and  a  stranger,  may  be  assigned  as  joint  guardians, 
for  the  purpose  of  taking  a  grant  for  his  use  (I). 

(f)  Coote,  8th  ed.  196 ;  Powles  &  Oakley,  3rd  ed.  209  ;  cit.  Iredale  v. 
Ford,'  1  Sw.  &  Tr.  305. 

(g)  lb.  and  C.  &  Tr.  209. 
(h)  lb.  and  C.  &  Tr.  210-12. 

(*')  But  see  Newbold,  1  L.  R.  P.  &  D.  286  ;  36  L.  J.  P.  &  M.  14. 

(j)  C.  &  Tr.  210. 

(k)  lb. 

(I)  Coote,  8th  ed.  196. 
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The  Probate  Division  does  do  what  has  been  stated, 
under  the  ordinary  powers  which  belong  to  it  (m). 

Under  special  circumstances,  and  being:  convinced  that  And.  \n 

*  °  special 

there  exists  a  necessity  for  so  doing,  the  Court  may,  by  circum- 
virtue  of  the  Statute,  join  parties  not  otherwise  joinable  (n). 
In  the  absence  of  any  special  circumstances,  joint  grants 
have  been  refused  to  the  widow  and  next  of  kin  (o),  and  to 
the  widow  and  the  guardian  of  the  intestate's  children  (p); 
to  a  widow  and  a  person  entitled  in  distribution  (q),  and  to 
a  nephew  entitled  in  distribution,  and  another  nephew  not 
so  entitled  (r). 

When  co-executors,  or  co-administrators,  swear  the 
estate  under  different  amounts,  probate  or  administration 
is  granted  to  both  or  all  under  the  higher  sum  (s). 

On  the  death  of  a  joint  administrator,  the  administra- 
tion accrues  to  the  survivor,  and  until  his  death  no  further 
grant  can  be  made  (t). 

(m)  C.  &  Tr.  211. 

(n)  S.  C.  Act,  sec.  56 ;  and  see  Grundy,  1  P.  &  D.  459. 

(o)  Newbold,  1  P.  &  D.  285. 

(p)  Richards,  2  P.  &  D.  216. 

(q)  Browning,  2  Sw.  &  Tr.  634. 

(r)  Richardson,  2  P.  &  D.  245,  246. 

(s)  Bell,  2  P.  &  D.  248. 

(()'Wms.  Exors.  9th  ed.  411 ;  and  C.  &  Tr.  212. 
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CHAPTER  IX. 

PEINCIPLES   ON   WHICH   COURT    SELECTS. 

There  were  certain  principles  and  rules  of  practice  which 
guided  the  Ecclesiastical  Courts  in  the  exercise  of  the  dis- 
cretion reposed  in  them  in  selecting  one  or  more  out  of  many 
entitled  to  the  grants  (a).  It  has  always  been  considered 
both  in  the  Common  Law  and  Spiritual  Courts,  that  the 
object  of  the  Statutes  of  Administration,  (31  Edw.  III.  c.  11  ; 
and  21  Hen.  VIII.  c.  5),  is  to  give  the  management  of  the 
property  to  the  person  who  has  the  beneficial  interest  in 
it  (b) ;  to  place  the  administration  in  the  hands  of  that  per- 
son who  is  likely  best  to  convert  it  to  the  advantage  of  those 
who  have  claims,  either  in  paying  the  creditors,  or  in  making 
distribution,  the  primary  object  being  the  interests  of  the 
estate.  But  where  there  is  no  material  objection  on  the 
one  hand  or  reason  for  preference  on  the  other,  the  Court, 
in  its  discretion,  puts  the  administration  into  the  hands  of 
that  person,  amongst  those  of  the  same  degree  of  kindred, 
to  whom  the  majority  of  parties  interested  are  desirous  of 
entrusting  the  estate  ;  as  in  CarlwrighVs  Case  (c),  where 
the  deceased  left  four  grandchildren,  whereof  one  was  of 
age  and  the  other  three  minors,  the  grant  was  committed 
ij  the  mother  as  guardian  to- the  three  durante  minore 
estate,  in  preference  to  the  grandchild  who  was  of  age ; 
because  under  the  Statute  of  Distributions  the  interest  of 
the  three  preponderated  {d). 
Principles  If  the  next  of  kin  contest  administration  with  the 
Court  °  widow,  it  is  incumbent  on  them  to  show  unfitness  on  her 
selects.       part  before  a  grant  will  be  made  to  them  (e).     Otherwise, 

(a)  Wms.  Exor.  362. 

(b)  lb.  373  ;  and  Wetdrill  v.  Wright,  ante  p.  115.  (c)  1  Freem.  258. 

(d)  Wms.  Exors.  362  ;  and  see  Sawbridge  v.  Hill,  2  P.  &  D.  219. 

(e)  Stretch  v.  Pyrin,  1  Lee,  30  ;   Walker  v.  Carless,  2  Lee,  560  ;  Dew  v. 
Clark,  1  Hagg.  311;  Anderson,  3  Sw.  &  Tr.  490;  Atkinson  v.  Lady  Ann 

Barnard,  2  Phillim.  317. 
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in  order  to  be  able  to  contest  a  grant   the   parties   con-  Parties 

•  7  7ii  •         contend- 

tending  must  be  %n  eoclem  gradu,  and  they  must  be  in  aing  must 
position   to   take   the    grant   which   they    seek   to   have  gradu. 
disallowed  to  the  other.     They  must  be  next  of  kin  con- 
tending against  next  of  kin,  or  residuary  legatees  contend- 
ing against  residuary  legatees  (/). 

Extreme  want  of  health  is  also  a  ground  of  objection  (g).  ^^^^ 

In  a  case  where  administration  was  contested  between 
two  in  an  equal  degree  of  relationship,  one  of  whom  was 
objectionable,  but  the  other  had  been  twice  a  bankrupt, 
the  grant  was  made  to  the  former,  and  the  latter  con- 
demned the  costs  (h). 

Administration  (will)  was  granted  in  the  Probate 
Division,  Eng.,  to  a  sister,  next  of  kin,  in  a  case  of  undis- 
posed of  residue,  in  preference  to  a  widow,  the  sister  being 
sole  legatee  and  also  entitled  to  share  the  residue  with  the 
widow,  the  widow  bearing  a  bad  character  (i). 

If  the  next  of  kin  be  a  married  woman,  objection  may  Objection 
be  taken  to  her  husband  (j). 

Where  a  question  was  likely  to  arise  between  the  estate  Interests 

1  .  .  '  mcompa- 

and  the  son  of  one  of  the  applicants  respecting  the  validity  tibie  with 
of  a  gift,  the  Court  excluded  that  next  of  kin,  on  the  ground 
that  the  claim  of  the  estate  might  not  be  strongly  asserted 
by  the  father  against  his  son  (k).  And  the  fact  of  one  of 
several  next  of  kin  being  also  a  creditor  is  rather  adverse 
to,  than  in  favor  of  his  being  preferred  in  a  contest  for  the 
administration  (I). 

(/)  21  Hen.  VIII.  c.  5,  s.  3,  s-s.  6  ;  and  C.  &  Tr.  213. 

(g)  C.  &Tr.  214. 

(h)  Bell  v.  Temisicood,  2  Phillim.  22. 

(i)  Homan,  unreported  case  cited. 

(j)  Coote,  8th  ed.  198  ;  and  C.  &  Tr.  11th  ed.  214. 

(k)  Budd  v.  Silver,  2  Phillim.  317. 

(I)   Webb  v.  Needham,  1  Add.  494. 
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Where  The  Court  will  not  join  a  married  woman,  when,  by  so 

woman       doing,  it  may  defeat  a  trust  created  for  her  by  the  testator, 
trust;  qUC   by  giving  her  the  property  in  question  which  she  and  her 

husband  may  dissipate  (m). 
The  Court        And  where  legal  objections  do  not  apply  the  Court  will 
for  benefit  look  to  the  benefit  of  the  estate,  and  to  that  of  the  persons 
ofestate,    interested  in  the  property  (n). 

A  next  of  kin,  being  also  legatee,  has  been  preferred  to 
another  next  of  kin  who  is  not  such  (o). 

The  personal  representative  of  a  next  of  kin  was,  in  a 
grant  de  bonis  non,  preferred  to  a  party  entitled  in  distribu- 
tion, because  there  were  no  assets  of  the  deceased  except  what 
might  be  recovered  in  a  pending  suit  instituted  by  such 
next  of  kin,  the  original  administrator  (p). 

Creditors.  The  wishes  of  creditors  will  have  the  consideration 
of  the  Court  when  their  demands  are  heavy,  and  the  in- 
solvency of  the  estate  is  apprehended  (q).  And  although 
primogeniture  gives  no  rights,  yet  if  things  are  precisely 
equal,  being  the  elder  brother  would  incline  the  balance  (r). 

Primogen-  If  creditors  contend  inter  se  for  administration  (will), 
or  administration,  the  Court  will  prefer  one  having  a  judg- 
ment debt  (s),  or  a  debt  of  a  larger  amount  than  the  other 
creditors  can  show  (t). 

Preference        The  Court  has  preferred  a  simple   contract  creditor, 

ofcrediti 
inter  se. 

creditor  (u). 


bors  having  a  large  debt  against  the  deceased,  to  a  judgment 


(m)  Dumpier  v.  Colson,  2  Phillim.  55. 

(«)  Warwick  v.  Greville,  1  Phillim.  125  ;  Wms.  Exors.  9th  ed.  362. 
(o)  Dobson  v.  Cracherode,  2  Lee,  326  (1756). 
(p)  Carr,  1  P.  &  D.  293. 
(q)  Warwick  v.  Greville,  ante  p.  114. 

(r)  As  to  the  elder  of  two  sisters,  see  Coppin  v.  Dillon,  i  Hagg.  376  ; 
Ibid.  125  ;  Wms.  Exors.  9th  ed.  363. 

(s)  Carpenter  v.  Shelford,  2  Lee,  503. 

(t)  Kearney  v.  Whittaker,  2  Lee,  325,  and  ante  p.  137. 

(u)  Ernest  v.  Eustace,  1  Deane  &  Sw.,  273. 
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Under  sec.  56  S.  C.  Act,  a  creditor  will  be  preferred  tos.Pecial 

.  L  circum- 

a  residuary  legatee,  where  the  insolvency  or  deceased  is  stances. 
clear,  but  not  otherwise  (v).  S.  C.  Act. 

Administration  will  be  granted  to  a  creditor  in  equity 
upon  justifying  security  being  given  (w). 

The   Court   has   preferred   the   nominee   of   the   bulk  Nominee 
bf  deceased's  creditors,  or  of  the  principal  creditors,  to  a  tors, 
single  creditor  (x). 

If  the  selection  of  the  Court  is  not  governed  by  any  of  Priori 

petenti. 

the  rules  referred  to,  and  where  there  is  difficulty  in  weigh- 
ing the  merits  of  different  applicants,  it  will  sometimes 
prefer  the  first  applicant  simply  as  such,  he  being  a  respon- 
sible person,  able  and  willing  to  give  security  (y). 

The  right  of  the  Court  to  exercise    the  discretionary  Special 

circimi" 

power  given  by  section  56,  S.  C.  Act,  is  conditioned,  in  all  stances, 
cases  of  testacy  or  intestacy,  upon  the  applicant's  proving 
that  it  is  necessary  or  convenient,  by  reason  of  the  insol- 
vency of  the  deceased's  estate,  or  by  reason  of  other  special 
circumstances  (z). 

The  section  cannot  be  made  to  apply  where  there  are  Does  not 
other  persons  entitled  to  administration  in   priority  and*1^'    * 
applying  for  it ;  and  it  does   not  empower  the  Court  to 
make  a  merely  arbitrary  selection  from  amongst  such  per- 
sons and  others  contending  for  the  grant  (a). 

{v)  See  Hawke  v.  Wedder bour ne,  1  P.  &  D.  594  ;  16  W.  R.  712. 

(w)  Fairland  v.  Percy,  3  P.  &  D.  219,  222.  See  Owen  v.  Delamere, 
L.Pv.  15  Eq.  134. 

(x)  Smithson,  15  L.  T.  296 ;  36  L.  J.  P.  &  M.  77,  &  Re  Cameron,  Surr. 
Ct.  Co.  York,  1877. 

(y)  Gordeux  v.  Trasler,  ante. 

(z)  Harriet  Cooke,  1  Sw.  &  Tr.  268  ;  (1859)  F.  Keene,  28  L.  J.  R.  (N.S. 
35.  This  section  of  the  Act  is  not  to  be  resorted  to  on  all  occasions  ;  it 
is  for  the  Court  to  judge  of  the  necessity  (D.  &  B.  476).  See,  further, 
41  Grants  made  under  Sec.  56,"  &c. 

(a)  Haynes  v.  Matthews,  1  Sw.  &  Tr.  462-3. 

H.S.C. 12 
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CHAPTER  X. 

LIMITED    GRANTS. 

arTadmin-  "  If  the  next  of  kin,  usually  residing  in  Ontario  and 
in  cerT"  regularly  entitled  to  administer,  happens  to  be  absent  from 
cases.  Outario,  the  Surrogate  Court  having  jurisdiction  in  the 
matter  may,  in  its  discretion,  grant  a  temporary  adminis- 
tration, and  appoint  the  applicant,  or  such  other  person  as 
the  Court  thinks  fit,  to  be  administrator  of  the  property  of 
the  deceased  person  for  a  limited  time,  or  to  be  revoked 
upon  the  return  of  such  next  of  kin  as  aforesaid. — S.  C 
Act,  s.  39. 

General  "  And  where  a  person  has  died  wholly  intestate  as  to  his. 

power  as  .  ...      _       .  .  .  . 

to  appoint- property,  or  leaving  a  will  anecting  property,  but  without 
rnfn?strat'r  having  appointed  an  executor  thereof  willing  and  compe- 
UDd&tZ  ^en^  ^°  take  probate,  or  where  the  executor  was  at  the 
tircum-  time  of  the  death  of  such  person  resident  out  of  Ontario, 
and  it  appears  to  the  Court  to  be  necessary  or  convenient 
in  such  case,  by  reason  of  the  insolvency  of  the  estate  of 
the  deceased,  or  other  special  circumstances,  to  appoint 
some  person  to  be  the  administrator  of  the  property  of  the 
deceased  or  of  any  part  of  such  property  other  than  the 
person  who  if  this  Act  had  not  been  passed  would  by  law 
have  been  entitled  to  a  grant  of  administration  to  such 
property,  it  shall  not  be  obligatory  upon  the  Court  to  grant 
administration  of  the  property  of  such  deceased  person  to 
the  person  who  if  this  Act  had  not  passed  would  by  law 
have  been  entitled  to  a  grant  thereof,  but  the  Court  in  its 
discretion  may  appoint  such  person  as  the  Court  thinks  fit 
upon  his  giving  such  security  (if  any)  as  the  Court  directs, 
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and  every  such  administration  may  be  as  limited  as  the 
Court  thinks  fit. — S.  C.  Act,  s.  56,  as  amended  by  53  V. 
c.  17,  s.  15. 

"  And  a  person  entitled  to  take  out  letters  of  administra-  Limited 
tion  to  the  estate  of  a  deceased  person  is  entitled  to  take  out  estate!° 
such  letters  limited  to  the  personal  estate  of  the  deceased, 
exclusive  of  the  real  estate." — S.  C.  Act,  s.  58. 

By  S.  C.  Rule  14  it  is  provided  that : — 

"  Where  limited  administrations  are  applied  for,  it  must  Limited 
be  made  to  appear  that  every  person  entitled  in  distribu-  tration. 
tion  to  the  property  has  consented,  or  renounced,  or  has 
been  cited  and  failed  to  appear,  except  when  the  Judge 
sees  fit  otherwise  specially  to  direct." 

Rule  15  directs  that: — 

"  No  person  entitled  to  a  grant  of  administration  of  the 
property  of  the  deceased  generally  shall  be  permitted  to 
take  a  limited  grant,  except  grants  for  personal  estate  only 
under  section  58  of  the  Surrogate  Courts  Act." 

In  case  the  application  be  limited  to  administration  of 
personal  estate  the  forms  may  be  modified  accordingly. — 
See  Rule  73. 

By  virtue  of  sections  of  the  Surrogate  Courts  Act,  just 
quoted,  and  in  accordance  with  Surrogate  Court  Rules,  as 
well  as  under  their  general  jurisdiction,  the  Surrogate 
Courts  will  make  limited  grants. 

Referringto  the  authority  of  the  ordinary  to  make  limited 
grants,  the  language  of  the  Lord  Chancellor  in  Davis  v. 
Chanter  (a)  is  : — "  Except  where  regulated  by  statute  or 
custom,  what  is  to  prevent  the  holder  of  the  unrestricted 
authority  from  delegating  the  execution  of  part  to  another  ? 
And  so  is  the  established  practice."  And  in  Be  Thorpe  (b)  it 

(a)  2  Phillim.  55  (1848). 

(b)  15  Gr.  80. 
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is  said  that  "the  Court  of  Probate  in  this  country  always 
exercised  the  same  jurisdiction  in  granting  limited  admin- 
istrations as  was  possessed  by  the  Ecclesiastical  Courts  in 
England  ;  and  ....  the  Surrogate  Courts  have  now 
a  like  authority." 

Grants  may  be  limited  (1)  in  duration ;  (2)  to  a  par- 
ticular property ;  or  (3)  a  particular  object  or  purpose. 
The  nature  of  the  limitation  is  to  be  collected  from  the 
letters  granted. 

Grants  If  a  testator  make  an  executor  from  five  years  after  his 

duration,  death,  or  after  the  death  or  marriage  of  his  son,  the  Court 
may  commit  administration  to  the  next  of  kin  in  the 
meantime  ;  and  at  the  expiration  of  the  period  for  which 
the  administration  is  limited,  probate  will  be  granted  to 
the  executor.  So,  if  the  executor  do  not  come  in,  the  Court 
may  grant  administration  limited  till  he  prove  the  will  (c). 

—  during         If  the  executor  be  appointed  during  his  life,  or  the 
widow-      executrix  be  appointed  during  her  widowhood,  although 
hood.         absolute  powers  are  given,  the  limitation  of  the  appoint- 
ment is  shown  in  the  grant  (d). 

Limited  When  an  original  will  or  codicil,  or  both,  have  been  lost 

aTopy  of  aor  mislaid  since  the  testator's  death,  but  a  true  copy  has 
lost  will.  iJeen  preserved,  the  executor  may  take  probate  of  such 
copy  limited  until  the  original  or  an  authentic  copy  of  it 
be  brought  into  the  registry.  But  he  must  produce  proof 
by  affidavit,  that  the  original  was  duly  executed  ;  that  it 
was  in  existence  after  the  testator's  death,  and  has  since 
been  lost,  and  that  the  copy  is  a  true  one  (e). 

He  must  under  some  circumstances  also  advertise  for 
the  recovery  of  the  lost  will  or  codicil. 

(c)  D.  &  B.  434. 

(d)  See  Forms  in  Appendix. 

(e)  C.  &  Tr.  128. 
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The  directions  of  the  judge  are  taken  as  to  the  news-  — lost  wiu- 
papers  in  which  the  advertisements  shall  be  inserted,  and 
also  as  to  the  intervals  and  number  of  the  insertions. 

If  the  original  will  or  codicil  be  not  recovered  by  these 
means  an  affidavit  to  that  effect  is  filed. 

The  consent  of,   or  notice  to  the  next  of  kin  of  the 
testator  is  usually  required  (/). 

Where  no  copy  of  the  will  has  been  made,  but  the  draft  —  of  draft. 
of  it  can  be  produced,  the  case  though  otherwise  the  same 
as  that  referred  to,  is  differently  considered  in  one  respect. 
In  order  to  entitle  the  Court  to  deal  with  such  cases  on 
motion,  the  consent  of  all  the  next  of  kin  must  be  ob- 
tained (g). 

If  this  consent  be  not  given,  the  draft  must  be  pro- 
pounded in  a  suit  for  that  purpose  (h). 

When  an  original  will  has  been  lost  or  destroyed  after  _con. 
a  testator's  death,  or  has  been  destroyed  in  his  lifetime  by  ^stance 
another  person  without  his  consent,  or  by  himself  without 
intention,  and  no  draft  has  been  preserved  and  no  copy  has 
been  made,  with  the  consent  of  the  next  of  kin  probate 
may  be  obtained  of  its  contents,  or  of  its  substance  and  effect, 
if  they  can  be  established  by  credible  evidence,  parol  evi- 
dence being  admissible  (i). 

In  all  these  cases  the  validity  of  the  execution  must  be  —lost  co- 
shown,  as  well  as  the  substance  or  contents  of  the  will  (j). C1C1 

If  a  codicil  has  been  similarly  lost  or  destroyed,  its 
contents  may  be  proved  in  the  same  manner. 


(/)  C.  &  Tr.  123. 

(g)  Barber,  L.  It. 
pinks,  59  ;  Entichn 

(h)  Burls  v.  Burls,  1  P.  &  D.  472. 

(tySugden  v.  Lord  St.  Leonards,  a 
r.  279,  and  Brown  v.  Broivn,  8  E. 

(j)  H.  C.  Gardiner,  1  Sw.  &  Tr.  110. 


(g)  Barber,  L.  R.  1  P.  &  D.  268 ;  36  L.  J.  (N.  S.)  P.  &  M.  19  ;  Butts 
2  Spinks,  59  ;  Entichnap  35  ;  L.  T.  427 ;  Trippleton,  35  L.  T.  909. 


(i)Sugden  v.  Lord  St.  Leonards,  ante  p.  103,  and  see  Bessey  v.  Bosticick, 
3  Gr.  279,  and  Brown  v.  Brown,  8  E.  &  B.  876. 
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The  consent  of  the  residuary  legatee  under  the  will, 
will  be  required.  Should  there  be  no  residuary  legatee,  or 
should  the  bequest  of  the  residue  have  lapsed,  the  next  of 
kin  of  the  testator  must  consent. 

If  the  executor  be  the  residuary  legatee,  his  application 
for  probate  will  be  an  implied  consent. 

Affidavit  Sometimes  the  Court  has  granted  probate  of  an  affidavit 

proved^    °f  scripts  (filed  in  the  suit),  and  at  other  times  of  a  deposi- 
tion, or  of  an  extract  from  a  deposition  of  a  witness,  as 
of  a  wit-    containing  the  contents  or  substance  or  effect  of  the  lost 
tract  from  w^l  or  c°dicil  (k),  or  the  declaration  in  a  suit  propounding 

it  proved.    a  -lost  wiH  (£)_ 

Probate  of  If  a  codicil  has  been  lost  since  the  testator's  death, 
fted  until"  without  a  copy  having  been  made,  or  the  draft  kept,  and 
a  lost  codi- its  contents  or  substance  cannot  be  shown,  the  Court  will 

cdbefound  .,.,..,  .,  .    .  , .    ., 

grant  probate  of  the  will  limited,  until  the  original  codicil, 
or  an  authentic  copy  thereof,  shall  be  brought  in  (m). 

So,  if  the  will  has  been  lost   since   the  death  of  the 

Probate  ,.,..  i  •      i  i       j 

of  a  codi-    testator,  and  it  is  impracticable  to  prove  its  contents  or 
untihaiost  substance,  the  Court  will  grant  probate  of  a  codicil  to  that 
fouid8       will,  containing  dispositions  independent  of,  and  referring 
to  it  (n). 

Where  the  original  will  or  codicil,  or  both,  were  in  the 
possession  of  a  person  residing  abroad,  who  refused  or 
neglected  to  deliver  them  up,  but  a  copy  had  been  trans- 
mitted to  the  executor  in  England,  probate  of  such  copy 
was  granted  to  him,  on  his  showing,  by  affidavit,  the' 
manner  in  which  it  was  transmitted,  that  a  better  or  more 
authentic  copy  did  not  exist  in  England,  and  that  it  was 
essential  or  necessary  for  the  interest  of  the  estate  that 

(k)  Coote,  124. 

(1)  Sugden  v.  Lord  St.  Leonards,  ante  p.  103. 

(m)  Coote,  124. 

(n)  Greig,  14  W.  R.  349  ;  1  P.  &  D.  72. 
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probate  should  be  forthwith  granted,  without  waiting  the 
arrival  of  the  original,  or  a  better  or  more  authentic  copy. 

If  the  copy  has  been  transmitted  to  a  person  other  than 
the  executor,  he  will  be  required  to  join  the  executor  in  the 
affidavit.  The  affidavit  does  not  go  into  the  execution  of 
the  will  or  codicil,  as  in  the  case  of  lost  or  destroyed  instru- 
ments of  that  nature  (o). 

But  where  a  person  transmitted  to  England  from  abroad 
copies  of  his  own  will  and  codicil,  and  afterwards  died 
abroad,  and  the  will  and  codicil  were  not  forthcoming,  the 
Court  held,  that  as  the  statement  of  the  deceased,  made 
after  the  execution  of  the  will  and  codicil,  was  not  evi- 
dence of  their  execution,  the  copies  were  not  entitled  to 
probate  (p). 

Under  the  same  conditions  as  those  before  stated,  a 
copy  of  a  copy  of  a  will  or  codicil  may  be  proved. 

When  the  grants  before  described  are  made  to  a  resi-  Adminis- 
duary  legatee,  or  any  other  than  the  executor,  they  take  (will) 
the  form  of  letters  of  administration  with  will   annexed  imite  ' 
limited  in  the  same  manner  (q). 

Where  a  bastard,  leaving  no  widow  or  children,  makes  Trust  pro- 
a  will  disposing  of  part  only  of  his  property,  the  legatees  per 
under  such  will  are  entitled  to  administration  with  the  will 
annexed,  limited  to  the  property  so  disposed  of ;  the  crown 
being  left  to  take  administration  cceterorum  (r). 

Where  a  testator  has  bequeathed  property  vested  in 
him  as  trustee,  the  Court  will  grant  administration  (will) 
to  the  legatee  in  trust,  on  the  renunciation  of  the  executor 
and  residuary  legatee  (s). 

(o)  See  Coote,  8th  ed.  125. 

(p)  J.  P.  Ripley,  1  Sw.  &  Tr.  G8. 

(q)  See  Coote,  8th  ed.  120. 

(r)  Rhoades,  1  P.  &  D.  119. 

(«)  Prothero,  23  W.  R  212,  &  13  L.  R.  P.  &  M.  210. 
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If  a  person  has  died,  leaving  property,  of  which  he  was 
sole  or  surviving  trustee,  administration  may  be  granted 
limited  to  that  property  (t). 

The  Court  follows  the  deed  or  will  which  created  the 
trust  in  all  points.  The  original  deed  must  be  produced, 
and  (by  the  E.  C.  P.  practice)  lodged  in  the  registry  (u). 

Nature  of         This  grant  is  limited  to  the  right,  title  and  interests  of 

'  the  deceased  in  the  property  in  question  (v). 

Grant  to  If  a  trust  is  still  subsisting  on  the  death  of  the  surviv- 

teeT,  orS    inS  trustee,  and  new  trustees  have  been  duly  appointed, 

&c-  administration  will  be  granted  of  the  estate  of  the  former 

to  the  new  trustees  or  to  their  nominee ;  or,  if  the  new 

trustees  have  not  yet  been  appointed,  to  the  nominee  of  the 

person  or  persons  who  have  the  right  to  appoint  the  new 

trustees  (w). 

To  cestui  If  the  trusts  were  legally  at  an  end  at  or  before  the 

que  trust,  death  of  the  surviving  trustee,  but  the  trust  estate  was  not 
transferred  by  the  latter  in  his  life  time  the  Court  will  on 
his  death  grant  administration  of  his  effects  to  the  cestui 
que  trust,  or  if  there  be  more  than  one  such  to  one  of  the 
cestwis  que  trust  with  the  consent  of  the  others,  or  to  a 
nominee  of  the  sole,  or  all  the  cestuis  que  trust  (x). 

If  only  some  of  the  parties  elect,  the  grant  will  be  made 
to  their  nominee  to  the  extent  of  their  shares  (y),  and  the 
disentient  party  or  parties  are  at  liberty  afterwards  to 
apply  for  a  grant  limited  to  the  remaining  shares  of  the 
fund  (z). 

(t)  Coote,  8th  ed.  150. 

(u)  F.  Keene,  1  Sw.  &  Tr.  267. 

(v)  Coote,  8th  ed.  151. 

(w)  lb.,  150. 

(*)  C.  &  Tr.  159. 

(y)  Pegg  v.  Chamberlain,  1  S.  &  Tr.  528. 

(z)  C.  &  Tr.  160. 
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If  the  party  applying  be  only  entitled  to  a  life  interest  Limited  to 
in  the  fund  the  grant  will  be  limited  to  the  receipt  of  the  dividends . 
dividends,  or  other  produce  of  the  fund  during  the  annui- 
tant's life.     Those  persons  who  are  entitled  to  the  general 
representation,  though  they  have  no  interest  in  the  pro-  Persons 

•: .  .  ,'•••■  t         •■     !  /    \   entitled  to 

perty  in  question,  must  consent  or  renounce,  or  be  cited  (a),  general 
Whether    the    deceased    has    died    testate    or    intestate,  renounce. 
administration  is  granted  without  the  will  being  annexed,  The  will 
as  the  object  of  the  representation  in  no  way  interf eres not  an- 

...  ,  nexed. 

with  the  administration  of  the  deceased's  own  estate  (e>). 

The  Court  which,  however,  now  grants  letters  of  ad-  Letters  ad 

.  .  .  colhgen- 

ministration  for  the  collecting  and  preserving  precarious  dum. 
and  perishable  property  (c),  is  not  bound  to  wait  for  the 
application  of  persons  entitled  to  the  estate  ex  testamento, 
or  ab  intestato,  but  when  it  might  be  endangered  by  delay 
in  administering,  a  grant  willl  be  made  (d).  The  Court 
may  ex  officio  grant  to  a  stranger  letters  ad  colligendum 
bona  defuncti,  to  gather  up  the  goods  of  the  deceased  (e). 
In  a  case  were  an  intestate,  having  died  without  any 
known  relatives,  and  it  being  impossible  to  ascertain 
whether  she  had  ever  been  married ;  or,  if  married,  whether 
her  husband  survived  her,  the  Court  accepted  the  affidavit 
of  the  applicant's  solicitor  that  "  he  was  informed  and 
verily  believed  that  she  died  a  widow,  without  any  known 
relatives,  and  intestate,  and  made  a  grant  ad  colligendum 
to  an  unsecured  creditor,  with  liberty  to  pay  the  debts  due 
to  the  landlord,  a  bill  of  sale  holder,  and  the  parish,  and  to 

(a)  Vide  S.  C.  Rule  12;  Barker,  1  Curt.  592  ;  F.  Keene,  28  L.  J.  (N.S.) 
35  ;  1  Sw.  &  Tr.  267,  Pegg  v.  Chamberlain,  ante  p.  184. 

(b)  Coote,  8th  ed.  151. 

(c)  See  S.  C.  Act,  ss.  39,  56  and  Form  of  Oath  in  Appendix. 

(d)  Walker  v.  Wollaston,  2  P.  Wms.  584.  In  the  goods  of  Roche  Hayes, 
dec,  Surr.  Ct.  H.  D.  Nov.  1849,  and  In  the  qoods  of  David  Jardine,  Ct. 
Prob.  U.  C,  1849,  and  Hugh  Lennan,  Ibid,  1858. 

(e)  Wms.  Exors,  9th  ed.  382. 
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pay  and  discharge  the  servants  (/).  The  grant  will  be 
made  to  anyone  whom  the  Court  considers  for  the  occasion 
eligible  (g). 

Adminis-  On  the  refusal  of  the  next  of  kin  to  take  a  grant  the 

tration  «"—,,,.,  ~,  .    .  .  . 

coiiigenda  Ecclesiastical  Court  granted  administration  "  limited  to  the 
collection  of  all  the  personal  property  of  the  deceased,  and 

Form.  giving  discharges  for  all  the  debts  which  might  be  due  to 
her  estate  on  payment  of  the  same;  and  doing  what  further 
might  be  necessary  for  the  preservation  of  the  property 
aforesaid ;  and  to  the  safe  keeping  of  the  same,  to  abide 
the  directions  of  the  Court "  (h). 

ship  °  Upon    the    same    principle,    administration    has    been 

granted  limited  to  the  sale  of  a  ship,  and  to  the  protection 
of  the  cargo,  and  other  matters  relating  thereto  (i). 

Form  of  The  Court  granted  administration  in  the  case  of  Charles 

ran  a  ion.  (jiarjcingion  (^  «  limited  to  the  collection  of  the  personal 

estate  of  the  deceased,  with  a  power  to  the  administrator 
Limita-      to  give  discharges  for  his  debts  on  payment  of  the  same, 

and  to  renew  the  lease."     But  the  Court  refused  to  give 

power  to  dispose  of  the  premises,  and  of  the  good  will  of 

the  business. 

Limitation        jn  another  case  given  by  Mr.  Coote,  the  administration 

invest-  °  ^ 

ment.         was  limited  "  to  collect  and  get  in  the  outstanding  debts  of 

the  deceased  and  prosecute  actions  for  the  recovery  there- 
of, and  to  invest  the  proceeds  in  the  purchase  of  exchequer 
bills,"  &c.  (k). 

Limited  If  the  gift  of   the  residue  be  to   the  widow   during 

during 

(/)  Anne  AMey,  15  P.  D.  420. 

(g)  C.  &  Tr.  165. 

(h)  Mary  Eadnall,  2  Add.  232. 

(i)  Coote,  157 ;  C.  &  Tr.  166. 

(j)  2  Sw.  &Tr.  382. 

(k)  Coote,  157 ;  C.  &  Tr.  166. 
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widowhood,  the  grant  made  to  her  as  residuary  legatee  is  rid?w" 
limited  to  so  long  only  as  she  shall  continue  a  widow  (I). 

The  person  who  applies  for  letters  of  administration  is  To  next 
required  to  swear  that  the  deceased  died  without  having  until 
made  a  will.     It  sometimes  happens  though   no  will    is  ^"n  found. 
forthcoming  on  the  death  of  the  deceased  that  the  party 
cannot  in  conscience  take  the  oath,  for  he  may  know  or 
have  reason  to  believe  from  the  deceased's  observations,  or 
the  information  of  others  that  there  was  a  will  in  existence 
subsequently  to  the  deceased's  death.     If  no  copy  of  the 
will  can  be  produced,  and  its  contents  or  tenor  cannot  be 
substantiated,  he  may  take  administration  limited  until  the 
original  or  a  copy  be  brought  in  (m). 

Where  the  person  entitled  is  absent  from  this  Province,  Durante 
administration  may  be  granted  for  the  use  and  benefit  of, 
and  limited  to  the  return  of,  such  person  (n). 

The  husband  of   a   deceased   intestate  was   a  lunatic  During 
pauper  confined  in  a  county  asylum  at  the  charge  of  the  insamty- 
guardians  of  his  union.     Notice  having  been  given  to  his 
next  of  kin  and  no  appearance  entered,  the  Court  made  a 
grant  to  the  guardian  for  the  use  and  benefit  of  the  lunatic 
and  limited  to  such  time  as  he  should  remain  insane  (o). 

The  deceased  left  a  will  expressly  limited  to  her  pro-  of  pro- 
perty abroad,  viz.,  in  the  United  States,  which  was  proved  ^t  with 
by  the  executors  there ;  but  she  died  intestate  as  to  her  by  wilL 
property  in  England.     By  analogy  to  the  practice  of  the 
Prerogative  Courts  whereby,  if  a  man  dying  possessed  of 
goods  in  two  provinces  made  his  will  of  the  goods  only  in 

(l)  Thomas  Teed,  7  No.  Ca.  386. 

(m)  Coote,  8th  ed.  126. 

(n)  SeePallison  v.  Ord,  Bunb.  Exch.  116  (1724)  ;  O'Byrne,  1  Hagg.  316 
(1828)  ;  Ruddy,  2  P.  &  D.  331  (1872)  ;  Re  Donovan,  Ct.  Prob.  U.  C.  1853, 
and  vide  ante  p.  178.     38  Geo.  III.  c,  87,  s.  11. 

(o)  Eccles,  15  P.  &  D.  1. 
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one  of  them,  and  died  intestate  as  to  the  goods  in  the  other 
province,  administration  might  have  been  granted  as  to  the 
goods  whereof  he  died  intestate,  the  Probate  Division 
granted  administration  to  the  daughter  and  sole  next  of 
kin  of  the  deceased,  of  so  much  of  the  deceased's  estate  as 
was  situate  in  England  and  not  dealt  with  by  the  will  (p). 

To  admin-        If  a  testator  appoint  an  executor  for  the  purpose  of 
particular  administering  the  estate  of  another  testator,  whose  sole  or 

surviving  executor  he  himself  was,  probate  is  granted  to 

him  limited  to  such  purpose. 

This  probate  continues  the  chain  of  executorship  in  that 

particular  estate  ( q). 
Limited  If  a  testator  has  appointed  a  separate  executor  for  the 

acoditil0   purpose  of  carrying  into  effect  the  trusts  and  disposition  of 

a  codicil,  probate  of  the  codicil,  limited  to  such  trusts  and 

dispositions  is  granted  to  him. 

General  Tf  a  testator  appoint  an  executor  of  his  will  generally, 

and  limit-  <•  •  i      1 

ed  probate,  and  another  executor  for  particular  purposes,  and  the  gen- 
eral and  limited  executors  both  apply  for  probate  at  the 
same  time,  the  grant  is  made  in  the  same  instrument,  and 
the  powers  of  each  are  distinguished  ;  that  is  to  say,  probate 
is  therein  granted  of  all  the  estate  of  the  deceased  to  the 
general  executor,  and  of  that  part  thereof  to  the  limited 
executor  to  which  his  executorship  is  expressly  confined  (r). 

If  the  general  executor  apply  before  the  limited  execu- 
tor, the  former  takes  a  general  probate,  and  a  power  is 

(p)  Mary  E.  Mann,  1891,  P.  293.  A  testator  domiciled  in  the  State  of 
New  York  made  his  will  in  two  parts,  "  First  Part,"  "  Second  Part," 
the  one  relating  to  property  in  Ontario,  and  the  other  to  property  in 
State  of  New  York ;  probate  in  common  form  was  granted,  limited  as 
follows  :—"  Administration  of  all  and  singular  the  personal  estate  and 
effects,  rights  and  credits  of  the  deceased  in  the  Province  of  Ontario,  in 
any  way  concerning  the  first  part  of  his  will."  Re  Jesse  Ketchum,  dec, 
Surr.  Ct.  Co.  York,  Nov.,  1867. 

( q)  Ooote,  8th  ed.  142-3. 

(r)  lb.  143. 
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reserved  of   granting   probate,  under   limitations,  to   the 
limited  executor  (s). 

Before  the  Married  Women's  Property  Act,  probate  of  Probate  of 

,,.-,,(.  •     -,  j  •  i!  will  made 

the  will  or  a  married  woman,  made  in  exercise  or  a  power  in  e.xecu- 
given  to  her,  was  limited  : — "  To  all  such  personal  estate  as tlon  of  a 
the  deceased  by  virtue  of  the  power  had  a  right  to  appoint form- 
or  dispose  of,  and  has  by  her  will  appointed  or  disposed  of 
accordingly  "  (t). 

Since  the  Married  Women's  Property  Act  of  Ontario, 
1884,  R.  S.  O.  c.  132,  s.  3,  s-s.  1,  ss.  5,  7,  9  and  10,  adopting 
Married  Women's  Property  Act,  1882,  Imp.,  probate  of  the 
will  of  a  married  woman  disposing  of  her  separate  property 
will  issue  without  the  usual  words  limiting  it  (u). 

In  the  case  of  a  married  woman,  who  died  before  the 
Married  Women's  Property  Act,  1882,  Imp.,  leaving  a  will 
executed  under  a  power,  but  disposing  of  property  not  in- 
cluded in  the  power,  a  grant  limited  in  the  old  form  to 
personal  estate  which  she  had  the  right  to  dispose  of  was 
refused,  it  being  held  by  the  Probate  Division  that  the 
grant  could  no  longer  be  limited,  but  must  be  general  in 
form.  It  was  so  held  under  Rules  of  1887,  providing  that 
under  a  grant  of  probate  of  a  will  of  a  married  woman,  or  of 
the  will  of  a  widow  made  during  coverture,  or  letters  of 
administration  with  such  will  annexed,  it  should  not  be 
necessary  to  recite  in  the  grant  or  in  the  oath  to  lead  the 
same  the  separate  personal  estate  of  the  testatrix,  or  the 
power  or  authority  under  which  the  will  has  been  or  pur- 
ports to  have  been  made.  The  probate,  or  letters  of  ad- 
ministration with  will  annexed,  in  such  cases,  to  take  the 
form  of  ordinary  grants  of  probate  or  letters  of  adminis- 
tration with  will  annexed  without  any  exception  or  limita- 
tion, and  issue  to  an  executor  or  other  person  authorized 

(.s)  C.  &  Tr.  152. 

(t)  Ledgard  v.  Garland,  3  Curt.  286  ;  De  Pradel,  1  P.  &  D.  455. 

(u)  Amelia  Price,  12  P.  D.  137,  and  vide  ante  p.  56. 
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Limited  to  in  the  usual  course  of  representation  to  take  the  same  ;  a 

particular  m  •  •  i    j  i 

property    surviving  husband  being  entitled  to  the  same  in  preference 
power  of    to  the  next  of  kin  in  case  of  a  partial  intestacy  (v). 

attorney. 

Where  the  power  given  by  an  executor  to  his  attorney 
Limited     to  prove  a  will  for  him  is  special  and  limited  to  specific 

adminis-  i     -    •    .       .■  -,i  >  "W, 

tration       property,   the    grant    or    administration    with    the    will 
W1     wl  '   annexed  made  to  the  attorney  is  limited  accordingly  (w). 

Limitation  And  where  a  foreigner  died  in  London,  away  from  his 
burse,  &c.  relatives,  possessed  of  certain  bills  of  exchange  upon  Eng- 
lish merchants,  the  Court  granted  administration  to  an 
English  friend  or  acquaintance  of  the  deceased  (who  had 
procured  the  bills  to  be  accepted,  and  had  paid  certain 
necessary  expenses  of  the  deceased),  "limited  to  the  sums 
due  and  to  become  due  on  the  bills  of  exchange  ;  and,  after, 
the  administrator  should  have  reimbursed  himself  the 
money  which  he  had  expended  on  behalf  of  the  deceased, 
and  also  of  the  expense  of  the  application  to  the  Court,  to 
invest  the  balance  in  his  own  name  in  government  securi- 
ties, and  to  keep  it  so  invested  until  a  general  representa- 
tion should  be  effected  to  the  deceased  "  (x). 

Limitation  Administration  was  granted  to  a  nominee  of  the  guar- 
irf  C&ceCt  dian  or"  ^ne  deceased's  only  child,  "  limited  for  the  purpose 
only  of  collecting  and  getting  in  all  outstanding  moneys, 
debts,  or  accounts,  receiving  all  dividends  due,  or  to  accrue 
due,  upon  any  sum  in  the  public  funds  of  Great  Britain, 
and  all  interest  or  dividends  that  might  be  declared  due 
upon  any  other  security  or  securities  in  Great  Britain  ;  and 
also  to  present  when  due,  any  bill  or  bills  of  exchange,  and 
to  receive  the  amount  thereof ;  and  the  money  when  so 
collected  and  got  in  as  aforesaid,  to  invest  in  the  public 

(v)E.A.  Homfray,  dec,  mentioned  in  12  P.  D.  138;  and  vide  ante 
p.  56. 

(w)  C.  &  Tr.  157. 

(x)  Don  Miguel,  3  Sw.  &  Tr.  22. 
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funds  of  Great  Britain  or  other  good  and  sufficient  security 
or  securities  in  England,  bearing  interest,  until  the  original 
will  or  an  authentic  copy  should  be  brought  into  and  left 
in  the  registry  of  the  Court,  in  case  it  should  appear  that 
the  deceased  made  any  will,  or  until  it  should  be  ascer- 
tained that  the  deceased  died  intestate  (y). 

The  Court  adds  any  other  power  or  powers  which  it  Limitation 

undor  s©c 

deems  necessary  under  the  circumstances  to  that  of  collect-  56. 
ing  and  preserving  property.    When  a  grant  is  made  under 
section  56,  it  may  be  "  as  limited  as  the  Court  thinks  fit"  (z) 

Where  the  estate  was  timber  and  certain  debts,  the 
Court  directed  that  after  payment  of  the  charges  upon  the 
timber  and  servants'  wages,  the  balance  should  be  paid 
into  the  registry,  to  remain  until  a  general  grant  should 
issue  (a). 

And  in  another  case  the  Court  granted  administration, 
limited  to  dispose  of  the  good  will  of  a  school,  for  the  pur- 
chase of  which  an  offer  had  been  made,  the  administrator 
to  pay  into  the  registry  the  purchase  money,  less  the  ex- 
penses of  sale  and  costs  of  the  letters  of  administration  (b). 

A  creditor  insured  the  life  of  his  debtor,  but  the  policy  —  life  as- 
having  by  mistake  been  made  payable  to  the  representa- suiance- 
tives  of  the  deceased,  the  Court  granted  administration  to 
the  creditor,  limited  to  the  policy  (c). 

By  a  late  Act  of  the  Legislature  of  Ontario  a  person  _  to  per- 
entitled  to  take  out  letters  of  administration  to  the  estate  g^te 
of  a  deceased  person  is  entitled  to  take  out  such  letters 
limited  to  the  personal  estate  of  the  deceased,  exclusive  of 
the  real  estate  (d). 

(y)  Howell  v.  Metcalf,  2  Add.  350. 
(z)  S.  C.  Act,  s.  56. 

(a)  Stewart  38  L.  J.  (N.  S.)  P.  &  M.  39 ;  1  P.  &  D.  727. 

(b)  Schwerdtfeger,  45  L.  J.  (P.  D.  &  A.)  46. 

(c)  Patteson  v.  Hunter,  30  L.  J.  P.  &  M.  272. 

(d)  50  V.  c.  7,  s.  34  ;  S.  C.  Act,  s.  58. 
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Grants  for  the  Use  and  Benefit  "  Jus  Habentium." 

Where  one  or  more  persons  who  have  a  right  to  admin- 
istration, or  a  beneficial  interest  in  the  estate  of  the  testator 
or  intestate,  are  precluded  from  personally  acting  by  resi- 
dence out  of  the  jurisdiction  of  the  Court  or  by  their  own 
minority,  or  by  their  lunacy,  imbecility,  or  unsoundness  of 
mind  (e),  or  bodily  incapacity,  durante  corporis  ant 
animi  vitio  (/),  the  Court  will  make  a  grant  to  another 
person  for  the  use  and  benefit  of  the  person  so  precluded, 
limitation,  but  will  limit  it  in  duration  to  such  a  period  as  the  circum- 
stances of  the  case  demand  (g). 

Grants  to  The  grant  made  in  pursuance  of  a  warrant  of  the  Lieu- 
oTfnfants.  tenant  Governor  directing  the  Attorney  General  to  apply 
for  letters  of  administration  under  the  Act  respecting 
Administration  by  the  Crown  of  Estates  of  Intestates  is — 
"for  the  use  and  benefit  of  Her  Majesty  or  of  such  persons 
as  may  ultimately  appear  to  be  entitled  thereto  "  (h). 

ByS.  C.Rule  17,  "grants  of  administration  may  be  made 
to  the  guardians  of  infants  and  minors,  for  the  use  and 
benefit  of  such  infants  and  minors  during  their  minority; 
and  elections  by  minors,  of  their  next  of  kin,  or  next  friend, 
as  the  case  may  be,  to  such  guardianship  shall  be  required 
when  the  infant  is   fourteen  years  of  age  and  over"  (i). 

(e)  D.  &  B.  300,  434-449  ;  Wms.  Exors.  387,  419. 

(/)  Corrigal  v.  Henry,  2  Gr.  310  (1851). 

(g)  Vide  S.  C.  Act,  ss.  39,  56  ;  2  P.  Wms.  589  ;  D.  &  B.  300,  434-449  ; 
and  Wms.  Exors.  387,  419. 

(ft)  E.  S.  O.  c.  59,  s.  2. 

(i)  See  R.  S.  O.  c.  137,  ss.  4,  10,  18.  This  is  substantially  the  same 
as  E.  C.  P.  Rule,  prior  to  5  Dec,  1859  ;  The  practice  of  the  Probate  Divi- 
sion, Eng.,  in  the  case  of  infants  is  that  of  the  rule  of  1862,  which  pro- 
vides that  "  Where  the  infant  is  under  seven  years  (being  incompetent 
to  elect  a  guardian)  and  not  having  a  testamentary  guardian  or  a  guar- 
dian appointed  by  the  High  Court  of  Chancery,  the  Court  will  assign  one 
for  the  purpose  of  taking  administration  for  the  use  and  benefit  of  such 
infant "  ;  C.  &  Tr.  138. 
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S.  C.  Rule  17,  above  referred  to,  does  not  expressly 
provide  for  guardians  being  assigned  or  nominated  by  the 
Court  to  take  administration  for  infants  under  seven  years, 
as  do  the  E.  C.  P.  Rules  of  1862  (j). 

But  the  Common  Form  practice  of  the  Surrogate  Courts  infant 
in  such  cases  (including  the  case  of  an  infant  sole  executor)  executor- 
seems  to  depend  upon  the  ancient  practice  of  the  Preroga- 
tive Court  as  well  as  that  of  the  former  Court  of  Probate, 
IT.  C.  (k). 

If  a  testator  make  one  an  executor  who  is  in  his  minor- 
ity, administration  is  granted  to  some  other  to  the  use  of 
said  executor  durante  minor e  wtate  (I). 

In  Ewing  (m)  the  Court  nominated  a  guardian  to  take 
administration  for  the  use  and  benefit  of  the  infant.  And 
Sir  George  Lee  granted  administration  cum  testamento  to 
the  next  of  kin  during  the  minority  of  a  sole  executor  (n). 

A  guardian  appointed  by  the  Prerogative   Court  was  Grant  to 
preferred  to  be  confirmed  in  administration  to  the  guardian 
appointed  by  the  Court  of  Chancery  (o). 

The  former  Court  of  Probate  (U.  C.)  made  such 
grants  (p). 

After  the  Act  of  8  Geo.  IV.  respecting  the  appointment 
of  guardians  of  infants,  the  judges  of  that  Court  appear  to 
have  held  that  a  guardian  appointed  under  that  Act  was 
entitled,  qua  guardian,  to  a  grant  of  administration  durante 

{j)  See  Coote  &  Tr.  11th  ed.  601. 

(k)  The  Common  Form  practice  of  the  Probate  Division  has  not  been 
altered  by  the  Judicature  Acts  or  Rules  ;  vide  ante  p.  35. 

(I)  Swinb.  Pt.  5,  s.  5. 

(to)  1  Hagg.  381,  see  also  Rich  v.  Chamberlayne,  1  Lee,  134. 

(n)  Appleby  v.  Appleby,  1  Lee,  135.  And  see  Fawkner  v.  Jordan,  2 
Lee,  327. 

(o)  Brotherton  v.  Hellier,  2  Lee,  131. 

(p)  Re  Edward  Walker,  dec,  Ct.  Prob.  U.  C.  July,  1824;  Re  John 
Burns,  ibid.  1824. 

h.s.c. — 13 
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minoritate.  In  the  goods  of  Leon  Jones,  dec.,  upon  petition 
of  the  paternal  uncle  of  the  infant  orphan  children,  setting 
forth  that  he  had  obtained  such  letters  of  guardianship 
(viz.,  under  8  Geo.  IV.),  letters  of  administration  of  the 
estate  of  their  mother  were  committed  to  him  "  during  the 
minority  of  the  infant  children  "  (q). 

—  guard'n         It  has  been  held  that  a  guardian  appointed   by  the 

appointed   father  under  u  g^   jj     Q    ^  takeg  tfae  pkce  of   aR   other 

father.       guardians  ;  "  the  statute  put  him  in  loco  parentis  "  (r). 

By  the  practice  of  the  Probate  Division,  Eng.,  the  per- 
son entitled  in  preference  to  all  others  is  the  guardian 
appointed  by  will  or  deed  of  the  father,  under  12  Car.  II., 
c.  24  (s). 

And  the  powers' and  duties  of  the  Court  just  mentioned 
having  been  transferred  to  the  Surrogate  Courts  (t)  it 
would  appear  that  a  guardian  appointed  under  8  Geo.  IV., 
incorporated  in  R.  S.  O.  c.  137,  by  a  Surrogate  Court,  may 
be  appointed  administrator  for  the  use  and  benefit  of  the 
infant. 

—  Guardian  Next  in  order  to  the  guardian  appointed  under  the 
appointed  statute  0f  Charles  II.,  was  the  guardian  of  the  estate,  not 
Court  of     t-he    person,    of    a    minor    appointed    by    the    Court    of 

Chancery. 

Chancery  (u). 

In  the  first  case  a  reference  to  the  father's  will,  as 
proved,  is  required.  In  the  other  case,  an  office  copy  of 
the  order  or  decree  appointing  the  guardian  is  filed  in  evid- 
ence of  his  title. 

(q)  Re  Leon  Jones,  dec,  Ct.  Prob.  U.  C.  temp.  Grant  Powell,  Official 
Principal,  1832;  See  also  James  Henderson,  dec,  Ct.  Prob.  U.  C.  temp. 
Hepburn,  Official  Principal. 

(r)  2  P.  Wma.  125. 

(*)  C.  &  Tr.  11th  Ed.  137  ;  In  re  Chilliman,  14  C.  L.  T.  O.  N.  402  ;  and 
see  Louisa  Morris,  5  L.  J.  R.  (N.  S.)  768,  and  2  Sw.  &  Tr.  362. 

(t)  S.  C.  Act,  a.  17. 

(«)  W.  Jones,  28  L.  J.  R.  (N.  S.)  80. 
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Neither  of  these  guardians,  by  the  E.  C.  P.  practice,  is  — inven- 
required  by  the  Court  to  file  an  inventory  of  the  deceased's  required 
effects  for  the  protection  of  their  ward,  the  trustworthiness  guardians. 
of  the  one  being  vouched  by  the  father,  and  the  other  being 
accountable  to  the  Court  which  has  appointed  him. 

The  Court  will  not  grant  to  one  out  of  many  testamen — no  grant 
tary  guardians,  without  the  consent  of  the  others,  ontamentary 
account  of  their  joint  tenancy  (v ).  wthouT 

The   court  will   grant  to  a  guardian  appointed   by  aofe0^ers.'b 
foreign    court,   competent   for   that   purpose  ;     but   such— guar  - 
guardian  must  prove  his  appointment  by  a  copy  of  the potntedW 
decree  or  order  by  which  he  has  been  appointed,  authenti- a  forei£n 

^  rr  . '  court 

cated  by  the  seal  of  that  court  (w). 

Or  the  Court  will  itself  appoint  a  curator  or  guardian  J?^ u£r' 
out  of  the  next  of  kin  of  the  minor  for  the  purpose  of  minor- 
taking  the  grant  (x). 

If  the  executor  or  residuary  legatee  be  above  the  age 
of  seven  years,  but  under  the  age  of  twenty-one,  he  has  the 
privilege  of  electing  any  one  of  his  next  of  kin  to  be  his 
curator  or  guardian.  This  is  done  by  the  minor  in  an 
instrument  signed  by  him  in  the  presence  of  an  attesting 
witness  (y). 

Where  there  are  several  minors  all  must  join  in  the  All  the 
election.       If   there   be  a  dissentient,  he   must   renounce  must  elect 
administration  by  his  guardian  elected  by  him  pro  ea  vice  en^lss< 


must 


or    he    must    be    cited.      But    this    rule    is    occasionally  renounce- 
relaxed  (z). 

When  one  out  of  a  numerous  family  is  prevented  by 
residence  or  absence  abroad,  from  joining,  the  court   on 

(v)  C.  &  Tr.  137. 

(w)  W.  Jones,  28  L.  J.  80. 

(x)  Rich  v.  Chaniberlayne,  ante,  and  Ewing,  infra. 

(;</■)  ante  p.  119. 

(*)  C.  &  Tr.  140. 
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affidavit,  will  pass  him  or  her  over,  and  will  give  adminis- 
tration to  the  guardian  elected  by  the  other  minors,  for 
the  use  and  benefit  of  all  of  them.  If  the  minor  is  cited 
to  accept  or  refuse  the  proposed  grant  or  show  cause  why- 
it  should  not  be  made  to  the  guardian  of  the  other  minors, 
and  does  not  appear  to  the  citation,  the  practice  is  to  grant 
to  the  guardian  of  the  others,  for  the  use  and  benefit  of 
all  («). 

Minors  Where  there  are  both  minors  and  infants,  the  practice 

next  of  kin.  in  the  Probate  Division,  is  that  the  guardian  elected  by 

the  minors  may  act  for  the  infants  without  being  specially 

assigned  by  them  (6). 

The  next  of  kin  for  the  purposes  of  the  grant  are 
calculated  in  the  same  manner  as  for  the  purposes  of 
distribution  (c). 

The  minors  and  infants'  next  of  kin  may  renounce  the 
right  of  assuming  their  guardianship  in  the  case  either  of  in- 
fants or  minors.     The  court  granted  administration  to  the 
step-mother  of  the  executor,  a  minor,  on  his  two  sisters 
(his  next  of  kin)  renouncing,  and  it  being  shown  that  his 
elder  brother,  his  other  next  of  kin,  had  not  been  heard  of 
for  many  years  (d). 
—stranger        jf  the  next  of  kin  renounce  the  guardianship,  and  the 
relative      minors  elect  a  stranger  in    blood   or  a    distant   relative, 
e  ecte  .      ^^  party  elected  will  be  entitled  to  administration. 

—court  The  court  is  not  concluded  by  the  choice  of  the  minors  ; 

Td«Sn  '  it  nas  a  discretionary  power  to  refuse  to  grant  administra- 
te minor's  tion  to  the  person  elected  by  them  (e). 

choice. 

(a)  See  Spriggs  v.  Banks,  i  No.,  Ca.  103. 

(b)  C.  andTr.  139. 

(c)  Wms.  Exors.  9th  ed.  355,  et  seq. 

(d)  Widger,  3  Curt,  56. 

(e)  Faickener  v.  Jordan,  2  Lee,  330  ;  West  v.  Willby,  3  Phillim.  379. 


% 
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If  a  valid  objection  exist  against  the  minor's  next  of  —refusal 
kin,  the  minor  is  not  bound  to  elect  him ;  and  the  court  next  of  kin 
will  pass  him  over  and  appoint  a  stranger  in  blood,  or  a  shown. 
more  remote  kinsman  (/). 

A  foreign  domicile,  or  protracted  absence  from  this 
country,  would  justify  the  minor  in  refusing  to  elect, 
and  the  Court  in  passing  over  the  next  of  kin  without 
citing  him  (g). 

If  the  minor  or  infant  be  an  illegitimate  child  or  have  —  illegiti- 
no  known  relations,  notice  must  be  given  to  the  Attorney-  withoutre- 
General,  and  if  he  takes  no  objection  the  court  will  confirm  latlons>&c- 
the  minor's  choice  of  any  person  whom  he  thinks  fit  to 
choose  for   his   guardian,  and  will   grant   administration 
accordingly. 

The   number   of    guardians   must   not    exceed    three.  Stranger 

-i  t     t  ci      joinedwith 

They   need   not   always    be   in  an  equal  degree,   tor  the  next  of  kin. 
court  will  occasionally  join  a  stranger   in  blood  with    a 
next  of   kin,  in  which  case,  besides  the   election   by  the 
minor,  there  must  be  an  affidavit  of  the  guardians  showing 
the  reason  for  the  grant. 

A  more  distant  relative  and  a  stranger  will  be  joined  ~r|latlve 
on  the  consent  and  renunciation  of  the  next  of  kin  (h).        stranger 

joined. 

The  guardian  of  an  infant  residuary  legatee  may  be  infantresi- 
appointed  administrator  (i).  Watee 

The  next  of  kin  of  a  minor  of  18  years,  the  universal  Adminis- 
legatee,  where  an  uncle  who  was  abroad,  an  aunt  who  was  (will)— to 
in  poor   circumstances,  and   another   aunt   who   had   re-  -^  j^^ 
nounced.    The  Court  granted  letters  of  administration,  with  and  benefit 

°  of  minor. 

(/)  Hay,  1  P.  &  D.  52  ;  Stephenson,  1  P.  &  D.  287  ;  Weir,  2  Sw.  & 
Tr.  451  ;  Eiuing,  1  Hagg.  381. 

(g)  Hagger,  3  Sw.  &  Tr.  65  ;  Burchmore.  3  P.  &  D.  139. 

(h)  Vide,  C.  &  Tr.  142. 

(i)  Ley  land  White,  7  P.  D.  65. 
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will  annexed,  for  the  use  and  benefit  of  the  minor,  to  a 
guardian  elected  by  her  (j). 

Grant  to  Where  upon  an  application  for  administration  with  the 

a  stranger  x  l 

in  blood  on  will  annexed,  it  appeared  that  the  testator  s  children  were 
minors.  minors,  and  the  testator  having  directed  that  no  relative 
of  his  should  be  appointed  a  trustee  of  his  will,  the  Court 
granted  administration  to  a  stranger  in  blood  elected  by 
the  children  as  their  curator  and  guardian,  without  notice 
to  the  next  of  kin,  on  proof  that  one  had  renounced  and 
that  the  remainder  were  at  a  distance,  or  that  their  place 
of  residence  was  unknown  (k). 

Limita-  The  grant  ceases  upon  the  minor  attaining  his  majority, 

tion.  ^n(j  a  grant  for  thg  use  an(j  benefit  of  two  or  more  minors 

and  infants  is  made  until  one  of  them  shall  attain  twenty- 
one  years ;  and  should  one  of  them  die  before  that  age,  it 
ceases  when  the  eldest  survivor  attains  majority  (I). 

For  the  Where  the  jus  habens  is  incapacitated  from  the  trans- 

use  and      action  of  business  by  reason  of  his  lunacy,  imbecility  or 
a  lunatic    unsoundness  of   mind  (m),  administration    during  lunacy 
'  will  be  granted  for  his  use  and  benefit  to  the  committee  of 
his  estate  (ri). 

If  there  be  two  committees,  both  must  take  or  one  must 
renounce. 
To  com-  If  a   s°le   executor   be  a  lunatic,  administration   cum 

mitteeof    testamento  annexo,  will  be  granted  to  the  committee  of 

executor.  '  ° 

(j)  Henry  Burton  Squire  Gardiner,  9  P.  D.  66. 

(h)  O.  H.  Webb,  13  P.  D.  72. 

(I)  Shep.  Touchstone,  490 ;  and  forms  in  appendix. 

(m)  Such  a  grant,  it  would  appear,  might  also  be  made  during  bodily 
incapacity — durante  corporis  aut  animi  vitio, — vide  Corrigal  v.  Henry, 
2  Gr.  310  (1851). 

(n)  Southmead,  ante,  and  Wms.  Exors.  441;  C.  &  Tr.  143,  144 ;  see 
also  the  Act  respecting  Lunatic  Asylums  and  the  Custody  of  Insane  Per- 
sons, R.  S.  O.  c.  245,  s.  53,  as  to  Inspector  being  committee  of  certain 
lunatics  ;  also  The  Prisons  and  Asylums  Inspection  Act,  R.  S.  O.  c.  250. 


GRANTS  FOR  USE  AND  BENEFIT  "JUS  HABENTIUM."         199 

his  estate,  for  his  use  and  benefit,  until  he  shall  become  of 
sound  mind  (o). 

If  the  residuary  legatee  be  a  lunatic  (there  being  no—  commit- 
executor)  administration  with  the  will  annexed  will  be  next  of  kin 
granted  to  a  committee  of  his  estate,  if  he  have  one,  or  to  aryiegatee. 
his  next  of  kin,  for  his  use  and  benefit. 

In  the  case   of   an   intestacv,   administration  will  be— intes- 
tacy. 
granted  to  the  committee,  if  there  be  one,  or  if  there  be 

none,  to  the  next  of  kin  of  the  lunatic,  next  of  kin  or 
husband  of  the  intestate  as  the  case  may  be,  under  pre- 
cisely the  same  regulations  and  conditions  as  apply  to  the 
other  cases. 

The  production  of   the   commission  proved   the   com- 
mittee's title,  and  also  the  lunacy  of  his  ward  (2?). 

The  grant  will  be  made  to  a  curator,  or  to  a  committee  —curator 
appointed  by  a  foreign  court.  commiE. 

If  the  executor  have  no  committee,  a  grant  will  be  —next  of 
made  to  his  next  of  kin  for  his  use  and  benefit.  executor. 

When  no  commission  has  been  taken  out,  the  Surrogate  affidavit 
Court  will  satisfy  itself  as  to  the  lunacy,  by  calling  for  a  fun°cyhe 
joint  affidavit  of  the  surgeon  or  physician  keeping  or  regu- 
larly visiting  the  asylum  where  the  patient  is  confined,  and 
of  the  keeper  or  nurse. 

The  next  of  kin  files  an  inventory  and  affidavit  of  value, 
and  gives  justifying  security. 

By  virtue  of  the  discretionary  powers  of   the  Court  Grant 
under  section  56,  Surrogate  Courts  Act,  a  grant  may  be5nd|rcec* 
made  to  an  uninterested  person  for  the  use  and  benefit  of  Act. 
the  next  of  kin  until  the  latter  shall  apply  (q). 

(0)  C.  &  Tr.  143. 

(p)  Ibid. 

(q)  See  Cholwill,  1  P.  &  D.  192. 
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Under  the  corresponding  section  E.  C.  P.  a  grant  has 
been  made  for  the  use  of  a  lunatic,  to  a  person  of  no  kindred 
to  the  latter  (r). 

Where  a  grant  is  made  by  the  Probate  Division,  Eng., 
in  conformity  with  The  Lunacy  Act,  1890,  neither  a  decla- 
ration nor  justifying  security  is  required  of  the  grantee  (s). 

The  Probate  Division,  Eng.,  in  a  case  in  which  the  only 
next  of  kin  of  the  intestate  was  94  years  of  age  and 
enfeebled,  held  that  the  order  of  the  master  in  lunacy 
made  under  the  Act  of  1890  (Imp.)  placed  the  applicant  in 
position  of  quasi-committee  and  made  a  general  grant  to 
such  applicant  for  the  use  and  benefit  of  the  next  of  kin  (t). 
To  the  In  like  manner  where  the  intestate's  widow  is  a  lunatic, 

committee       ,..  .  -hi  i^ii  •  1 1  i- 

or  next  of  administration  will  be  granted  to  the  committee  or   her 

w'idow.  estate,  if  there  be  one,  if  not  to  her  next  of  kin  for  her  use 
and  benefit  (u). 

To  next  of  Where,  however,  neither  her  committee  nor  her  next  of 
kin  applied  for  such  a  grant,  the  court  has  passed  over  the 
widow  and  granted  to  the  intestate's  next  of  kin  abso- 
lutely (v). 

To  a  credi-        If  the  next  of  kin  in  such  a  case  renounce  and  consent, 

use  of        the  Court  will  grant  to  a  creditor  for  the  use  and  benefit 

widow-      of  the  widow,  &c.  (w). 

It  jus  if  ^hg  executor  named  in  the  will,  or  the  next  of  kin 

luwens  out 

of  jurisdic-  were  out  of  the  kingdom,  the  Ecclesiastical  Courts  always 
had  the  power,  before  probate  obtained  or  letters  of  ad- 
ministration issued,  of  granting  to  another  a  limited 
administration  durante  absentia  (x). 

(r)  Mary  Burrell,  Sw.  &  Tr.  65,  and  Grace  Hastings,  4  P.  D.  73. 

(s)  C.  &  Tr.  144. 

(t)  Jessie  Leese,  63  L.  J.  N.  5,  P.  124. 

(u)  Alford  v.  A.,  1  Deane,  324. 

(v)  J.  Williams,  3  Hagg.  217. 

(w)  T.  N.  Penny,  1  Rob.  426. 

(x)  Wms.  Exors.  9th  ed.  433. 
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If  the  next  of  kin,  usually  residing  in  Ontario  andToattor-^ 
regularly  entitled  to  administer  happens  to  be  absent  fromecutors 
Ontario,  a  Surrogate  Court  may  grant  temporary  adminis- 
tration to  the  applicant  or  such  person  as  it  thinks  fit 
limited  as  to  time,  or  to  the  return  of  such  next  of  kin  (y), 
the  grant  may  be  made  to  his  attorney,  acting  under  a 
power  of  attorney. 

In  the  case  of  executors  or  next  of  kin  being  resident 
out  of  Ontario,  a  grant  will  be  made  to  their  attorney 
acting  under  power  of  attorney,  duly  attested  and  filed.  A 
general  power  of  attorney  may,  under  some  circumstances 
be  sufficient  though  made  without  reference  to  the  grant 
of  administration  (z).  The  power  should  be  under  seal ; 
but  less  formal  documents  are  accepted  (a). 

If  the  executor  or  executors  reside  out  of  the  jurisdiction 
of  the  Court,  he  or  they  may  appoint  an  attorney  to  prove 
their  testator's  will,  in  their  name  and  on  their  behalf  {b). 

This  was  also  the  practice  of  the  former  Court  of 
Probate  U.  C.  (c). 

(y)  S.  C.  Act,  s.  39 ;  and  see  Wms.  Exors.  9th  ed.  376. 
(z)  See  Lucas  v.  L.,  2  Lee,  558. 

(a)  Elderton,  4  Hagg.  210 ;  Ormond,  1  Hagg.  146 ;  and  Boyle,  3  Sw.  & 
Tr.  427. 

Where  a  person  is  authorized  by  a  simple  power  of  attorney  to  take 
out  administration,  the  Court  will  decree  to  him  such  administration  as 
it  would  have  granted  to  the  person  who  conferred  the  power,  if  he  had 
applied  for  it  himself.  If  administration  be  ordered  in  pursuance  of  a 
power,  the  grant  must  follow  the  terms  of  the  power ;  and  when  the 
power  is  for  a  general  grant,  the  Court  cannot  make  a  special  grant 
(Goldsborough,  &  1  Sw.  Tr.  295)  nor  i  converso,  D.  &  B.,  441. 

The  modern  form  of  grant  to  an  attorney  is  "  to for  the 

use  and  benefit  of resident  at and  until  he  shall  duly 

apply  for  and  obtain  probate  or  adjuinistration"  {Cassidy,  4  Hagg.  360, 
10  Sims.  629 ;  and  Wms.  Exors.  9th  ed.  376,  406  ;  Horsey's  Prob.  Prac. 
1858,  pp.  47,  244  ;  and  O' Byrne,  1  Hagg.  316  ;  and  see  Bullar,  39  L.  J.  R. 
(N.S.)  P.  &  M.  26  ;  In  the  goods  of  Mule  4  P.  D.  76  ;  26  W.  R.  357  ;  and 
Sykes  v.  Canada   Pacific  By.  Co.,  3  C.  L.  T.  505.) 

(6)  Wms.  Exors.  9th  ed.  405-6. 

(c)  In  the  goods  of  W.  Paris  Vincent,  dec,  Ct.  Prob.  U.  C.  Eeb.,  1849. 
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Where  the  estate  was  trust  property  only,  the  Court 
allowed  the  attorney  of  a  person  residing  in  England  to 
take  administration  (d). 

And  it  would  seem  that  the  attorney  need  not  reside  in 
Ontario,  but  may  obtain  a  grant  provided  his  sureties 
reside  here  (e). 

If  the  principal  and  attorney  reside  in  the  same  place 
out  of  the  jurisdiction,  the  Probate  Division  will  not  make 
a  grant  to  the  attorney  ( /  ). 

Feme  Formerly  a  power  of   attorney   executed   by  a  feme 

coverte,  must  have  been  executed  by  the  husband  also. 
But  where  she  was  a  legatee  for  her  separate  use,  and  the 
husband  refused  to  join  in  the  power,  the  Court  accepted 
it  without  his  joinder  (g).  See  now  The  Married  Women's 
Property  Act,  1884  (Ont.),  and  ante  pp.  55,  59,  66. 

To  attor-  If   the  attorney  be  appointed  by  one  only,  of  two  or 

executor*6  more  executors,  a  grant  will  be  made  to  such  attorney  for 
for  use  of    ^e  use  an(j  benefit  of  both  or  all  the  executors,  until  the 
one  who  singly  appointed  the  attorney,  or  the  other  ex- 
ecutor or  executors,  shall  apply  (h). 

General  An  executor  who  was  absent  from  the   country  and 

attorney.  wh°  was  expected  to  be  absent  for  two  years,  had  before 
his  departure  executed  a  power  of  attorney,  in  general 
terms,  enabling  the  persons  named  in  it  to  act  for  him 
about  all  his  concerns  or  business  of  every  kind  whatso- 
ever as  fully  and  effectually  as  he  himself  could  do,  and 
also  to  appear  for  him  in  any  court  of  justice  in  any  action 
or  proceeding  to  which  he  might  be  a  party.     It  was  held 

(d)  Bullar,  ante. 

(e)  See  Joseph  Leeson,  1  Sw.  &  Tr.  463  ;  but  see  also  T.  Reed,  3  Sw.  <fe 
Tr.  441,  and  W.  Ballingall,  ibid. 

(/)  C.  &  Tr.  134,  cit.  Sir  John  Dodson,  May,  1857. 

(g)  Warren,  1  P.  &  D.  539  ;  and  ante  p.  66. 

(h)  Coote,  128. 
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that  the  power  was  sufficiently  wide  to  justify  the  Court  in 
making  a  grant  of  administration  with  the  will  annexed  to 
the  parties  named  in  it  for  the  use  and  benefit  of  the 
executor  (i). 

The  statute  38  George  III.  (1798)  c.  87,  (Imp.),  Mr.^nJ;; 
Simeon's  Act,  enacted  in  part  to  remedy  the  inconvenience 
to  creditors  of  executors  who  had  taken  probate  being  out 
of  the  jurisdiction,  provided  that,  if,  at  the  expiration  of 
12  months  from  the  testator's  decease,  the  executor  to 
whom  probate  has  been  granted  is  residing  out  of  the 
jurisdiction  the  Ecclesiastical  Court  upon  application  of 
any  creditor,  next  of  kin,  or  legatee  might  grant  a  special 
administration.  And  by  E.  C.  P.  Act,  s.  74,  and  21  and  22 
Vict.  c.  95,  s.  18,  the  Act  of  38  Geo.  III.  is  made  to  apply 
to  cases  where  letters  of  administration  have  been  granted 
and  the  grantee  shall  be  out  of  the  jurisdiction  and  to  all 
cases  of  executors  and  administrators  residing  out  of  the 
jurisdiction,  whether  it  be  or  be  not  intended  to  institute 
proceedings  in  the  Court  of  Chancery.  Analagous  powers 
are  exercised  by  the  Surrogate  Courts  of  Ontario  under 
general  provisions  of  the  Surrogate  Courts  Act. 

The  grant  is  virtually  for  the  use  and  benefit  of  all 
persons  beneficially  interested  in  the  estate  (j). 

The  grant  determines  by  the  executor  returning  to  this 
country  and  taking  probate. 

If  the  letter  of  attorney  contain  a  power  of  substitu- 
tion, and  the  attorney  exercise  it,  the  substitute  may  take 
the  grant  (k). 

The  attorney  of  one  of  many  residuary  legatees  may  £fran* t0 

tns  settlor- 

take   administration  (will)  without   notice   to   the  other  ney  of  one 

residuary 

(0  Barker  [18911,  P.  253. 

(j)  Chambers  v.  Bicknell,  2  Hare,  536.  As  to  the  powers  of  such  an 
administrator,  see  Webb  v.  Kirby,  25  L.  J.  (N.  S.  Equity)  873. 

(k)  Pallison  v.  Ord,  Bunbury's  Exch.  Rep.  166. 
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legatee  or  residuary  legatees.     And  the  attorney  of  one  of  many  next 
e  piuribus.  of  kin  may  take  administration  in  like  manner,  without 
notice  to  the  other  next  of  kin. 

Administration  (will)  is  not  granted  to  the  attorney  of 
an  executor  to  whom  power  has  been  reserved,  whilst  an 
executor  who  has  taken  probate  is  alive  (I). 

As  to  the  form  of  limitation  in  these  grants,  vide 
Appendix  of  Forms. 

(Z)  SeeC.  &Tr.,  11th  ed.  135. 
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CHAPTER  XL 

ADMINISTEATION  PENDENTE   LITE. 
By  the  53rd   section  of   Surrogate  Courts  Act   it  isAdminis- 

•  i  tration 

provided  that  (a), pendente 

i»  i-i         p  ii      p  lite  maybe 

"  Pending  an  action  touching  the  validity  or  the  will  ot  granted. 
any  deceased  person,  or  for  obtaining,  recalling  or  revoking 
any  probate  or  grant  of  administration,  the  Court  in  which  ?^*ga"fd 
an  action  is  pending  may  appoint  an  administrator  of  the  the  admin- 

m-  i      •    •  istrsitor. 

property  of  the  deceased  person ;  and  the  administrator  so 
appointed  shall  have  all  the  rights  and  powers  of  a  general 
administrator  other  than  the  right  of  distributing  the  resi- 
due of  the  property,  and  every  such  administrator  shall  be 
subject  to  the  immediate  control  of  the  Court  and  act  under 
its  direction ;  and  the  court  may  direct  that  such  adminis- 
trator shall  receive  out  of  the  property  of  the  deceased  such 
reasonable  remuneration  as  the  Court  thinks  fit."  [The 
word  "  property "  being  substituted  for  the  words  "  per- 
sonal estate  "  wherever  they  occurred  in  this  section  by  53 
V.  c.  17,  s.  13.]— Sec.  53. 

In  Verot  v.  Duprez  (b)  it  was  held  that  the  intention  of 
the  Legislature  by  the  corresponding  section  of  the  Court 
of  Probate  Act,  1857  (Imp.),  was  to  extend  the  powers  of  an 
administrator  pendente  lite  appointed  by  that  Court,  and 
that  such  administrator  having  the  same  power  of  pro- 
tecting the  property  as  a  receiver,  the  Court  would  refuse 
to  appoint  a  receiver ;  and  also  that  as  the  Court  of  Probate 
could  appoint  an  administrator  pendente  lite,  who  had  full 
power  to  deal  with  the  estate  except  for  the  purpose  of 
distribution,  and  as  the  appointment  of  a  receiver  could 

(a)  And  see  Re  Beckioith,  5  U.  C.  L.  J.  1859,  p.  256.  As  to  cases  in 
which  the  High  Court  will  appoint  an  administrator,  pendente  lite,  see 
Jud.  Rules  810,  311. 

(b)  L.  R.  6  Eq.  329. 
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Adminis- 
tration 
pendente 

lite. 


afford  no  greater  protection,  such  appointment  of  a  receiver 
should  be  refused  (c). 

It  was  from  an  early  date  the  practice  of  the  Preroga- 
tive Court  to  appoint  administrators  pendente  lite  (d),  but 
that  Court  would  refuse  to  make  such  a  grant  merely  to 
take  property  out  of  the  hands  of  a  litigant  party  in  actual 
possession  of  it.  It  was  required  to  be  shown  that  the 
property  was  in  jeopardy,  and  that  the  party  sought  to  be 
dispossessed  was  irresponsible  and  refused  or  neglected  to 
furnish  adequate  and  reasonable  security  (e). 

This  practice  was  followed  for  some  time  in  the  Court 
of  Probate  in  England,  but  in  the  case  of  Bellew  v. 
Bellew  (/)  the  practice  in  this  particular  was  assimilated 
to  the  practice  of  the  Court  of  Chancery  in  appointing  a 
receiver,  and  the  general  rule  was  laid  down,  that  wher- 
ever there  is  a  suit  pending,  in  all  cases  where  the  Court 
of  Chancery  would  appoint  a  receiver  (g)  an  adminis- 
trator pendente  lite  will,  on  application,  be  appointed  irre- 
spective of  the  condition  of  the  estate,  or  the  person  who 
has  actual  possession  of  it. 

In  a  recent  case  where  a  husband  died  leaving  a  will  of 
which  his  wife  was  sole  executrix  at  the  time  of  his  death, 
the  executrix  took  out  probate  and  died  leaving  a  will,  the 
validity  of  which  was  disputed  in  a  suit  which  was  pend- 
ing in  the  Court.  A  representative  of  the  husband  being 
required  to  receive  the  money  due  to  his  estate,  the  Court 
appointed  an  administrator  pendente  lite  to  the  estate  of 
the  husband  (h). 

But  where  the  deceased's  property  was  invested  in  a 
business,  which  he  had  carried  on  in  partnership  with  his 

(c)  See  also  Hitchen  v.  Birks,  L.  R.  10  Eq.  Ca.  471. 

(d)  Maskeline  v.  Harrison,  2  Lee,  258 ;  Wins.  Exors.  427. 

(e)  Young  v.  Brown,  1  Hagg.  54  ;  Goderich  v.  Jonet,  2  Curt.  463 ; 
Northey  v.  Cock,  1  Add.  329. 

(/)  4  Sw.  &  Tr.  58  (1865).  (g)  Wma.  Exora.  430. 

(h)In  the  goods  of  Dawes,  2  P.  &  D.  147,  doubted,  but  followed; 
Fawcett,  14  P.  D.  152. 


PENDENTE   LITE.  207 

brother,  who  was  continuing  it,  the  Court  declined  to 
appoint  an  administrator  pendente  lite,  the  brother  who 
was  a  party  to  the  suit  opposing,  as  there  was  no  sufficient 
evidence  that  he  was  wasting  the  estate  (i). 

In  a  contested  suit,  which  was  likely  to  be  protracted,  Contested 
the  Court,  on  the  application  of  a  creditor  who  was  not 
a  party  to  the  suit,  appointed  a  person  who  had  been 
appointed  receiver  of  the  estate  in  the  Court  of  Chancery, 
an  administrator  pendente  lite,  in  order  to  enable  a  creditor 
to  obtain  payment  of  his  debt  ( j). 

Where  a  suit  was  pending  to  try  the  validity  of  a 
codicil  only,  which  did  not  affect  the  appointment  con- 
tained in  the  will  of  the  executor,  the  Court  rejected,  with 
costs,  a  motion  for  the  appointment  of  an  administrator 
■pendente  lite,  on  the  ground  that  the  executor  was  clothed 
with  power,  and  was  the  proper  person  to  administer  the 
estate  (/<:). 

Such  an  administrator  is  merely  an  officer  of  the  Court,  Adminis- 
•    •  •         ■  -11         t  •  pi      tiaitoTpen- 

his  administration  is  to   be  under  the  direction  or   the  dente  lite 

Court  (I),  and  he  holds  the  property  only  until  the  suit  the  direc- 
terminates.  He  is  then  bound,  and  the  Court  will  compel  n™^ th<? 
him  to  pay  all  that  he  has  received  to  the  person  pro- 
nounced by  the  Court  to  be  entitled  (m).  The  Court  will 
not  interfere  with  his  proceedings  when  he  is  acting  under 
the  direction  of  the  High  Court  in  reference  to  the  sale  or 
management  of  the  property  (n). 

In  Charlton  v.  Hindmarsh  (o),  the  Court  directed  that 
he  should  not  discharge  claims  on  the  deceased's  estate 
until  they  had  passed  before  the  registrar. 

((')  Horrell  v.  Wills,  1  P.  &  D.  103  (1866). 

(j)  Tichborne  v.  T.,  20  L.  T.  820. 

(k)  Mortimer  v.  Paull,  2  P.  &  D.  85. 

(1)  Stanley  v.  Bernes,  1  Hagg.  221,  and  Dame  Susannah  Graves,  1 
Hagg.  313. 

(m)  Dame  Susannah  Graves,  supra;  Beatty  v.  Haldan,  4  A.  R.  239. 
(n)  Tichborne  v.  T.,  L.  R.  2  A.  &  E.  42. 
(o)  1  Sw.  &  Tr.  519. 
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Security.  The  Court  may  require  securities  from  administrators 

pendente  lite  (p).  Security  to  the  amount  of  one  year's 
income  of  the  propertj'  was  required  in  the  case  last 
referred  to. 

In  a  late  case  the  Probate  Division  allowed  the  admin- 
istrator pendente  lite,  on  terms,  to  pay  a  sum  out  of  the 
estate  to  a  Guarantee  Society  for  entering  into  a  bond  on 
his  behalf  (q). 

Administration  pendente  lite  ceases  on  the  determina- 
tion of  the  suit,  unless  there  is  an  appeal  from  the  judg- 
ment ( r)  ;  and  the  executor  will  take  probate  of  the  will, 
or  the  next  of  kin  will  take  administration,  as  the  case 
may  be. 
Peculiari-  In  the  form  of  oath  taken  by  the  administrator,  the 
oath!  e  latter  (in  accordance  with  the  53rd  section  of  the  Act) 
swears  that  he  will  administer  the  deceased's  estate,  "  save 
as  to  the  residue  thereof,  under  the  direction  and  control 
of  the  Court."  And  the  sanction  of  the  court  is  necessary 
before  paying  debts,  selling  or  converting  the  estate  (s). 

Limited  This  kind  of  administration  may  be  granted  of  the 

to  interest  effects  0f  a  deceased,  limited  to  his  interest  in  property  as 
a  trustee  (t). 

Amenable'       The  duties  of  an  administrator,  and  of  a  receiver  pen- 
° smt"      dente  lite  commence  from  the  order  of  appointment,  and,  if 
the  decree  in  the  action  is  appealed  from,  do  not  cease  until 
the  appeal  has  been  disposed  of  (u). 

An  administrator  pendente  lite  is  amenable  in  a  suit  in 
equity,  and  liable  to  account  to  his  successors  in  the  repre- 
sentation (Per  Moss,  C.  J.,  in  Beatty  v.  Haldan  (v). 

(p)  S.  C.  R.,  35.  (q)  Harver  v.  H.,  14  P.  D.  81. 

(r)  Taylor  v.  T.,  6  P.  D.  29. 

(s)  Charletonv.  Hindmarsh,  ante;  Wins.  Exors.  428. 

(t)  Wms.  Exors.  428. 

(w)  Wms.  Exors.  432. 

(v)  4  A  pp.  Rep.  239. 
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CHAPTER  XII. 

ADMINISTRATION  AD  LITEM. 
When   it    is   necessary   that   the   representative   of   aLimitedto 

i  i  i  i  i  t  ..,a  suit  m 

deceased  person  be  made  a  party  to  a  pending  action  in  the  High 
High  Court,  but  the  executors  or  next  of  kin  of   such       rt 
person  will  not  qualify  themselves  as  his  representatives, 
administration  may  be  granted  to  the  nominee  of  a  party 
in  such  suit,  limited  "to  attend,  supply,  substantiate,  and 
confirm  the  proceedings  already  had,  or  that  shall  or  may  The  Form, 
be  had  in  the  said  action  in  the  High  Court  of  Justice,  or  in 
any  other  cause  or  action  which  may  be  commenced  in  the 
same  or  in  any  other  court  between  the  parties,  or  any 
other  parties,  touching  or  concerning  the  matters  at  issue  in 
the  said  cause  or  action,  and  until  a  final  judgment  shall  be 
had  and  made  therein,  and  the  said  judgment  carried  into 
execution,  and  the  execution  thereof  fully  completed  "(a). 

The  High  Court  will  refuse  to  appoint  an  administrator  Adminis- 
ad  litem  under  Rule  311,  where  general  administration  f^T  ad 
should  be  taken  out  in  the  Surrogate  Court  (b). 

Rule  311  of  the  Supreme  Court,  Ont.,  though  in  exist- 
ence as  sec.  11  of  48  Vict.  c.  13  (0.),  before  the  passing  of 
the  Devolution  of  Estates  Act,  may  be  applied  as  to  realty 
falling  under  the  operation  of  that  Act.     If  it  appears  that 

(a)  This  is  the  form  given  in  Wms.  Exors.  9th  ed.  448 ;  for  more 
extended  form  see  Cameron  v.  Phillips,  13  P.  R.  141 ;  see  also  Appendix  of 
Forms,  post. ;  Dey  v.  Dey,  2  Gr.  149;  Coote  &  Tristram,  161;  and  Jud. 
Rule  311  Infra. 

(b)  Meir  v.  Wilson,  13  P.  R.  33. 

H.S.C. — 14 


210         .  ADMINISTRATION 

there  is  no  personalty,  or  personalty  of  such  trifling  amount 
as  will  not  suffice  to  answer  the  claims  made  in  respect 
of  the  deceased's  real  estate  against  which  litigation  is 
brought,  or  is  impending,  administration  ad  litem  may  be 
granted,  under  that  rule,  limited  to  the  real  estate  in  ques- 
tion; and  the  application  for  the  appointment  of  an  ad- 
ministrator ad  litem  is  properly  made  before  the  action  (c). 

The  grant  of  letters  of  administration  ad  litem  makes 
the  grantee  complete  representative  of  the  estate  to  the 
extent  of  the  authority  which  the  letters  purport  to 
confer  (d). 

To  com-  The  grant  was  made  to  the  nominee  of  a  plaintiff,  who 

mence  pro-  ,.  ,       ,         ,        ..  ... 

ceedings.    was  about  to  commence  proceedings,  whether  by  bill  or 
petition.     Also  for  putting  in  an  answer  (e). 

Under  no  circumstances  can  the  grant  be  general  (/). 

(c)  Re  Williams  and  McKinnon,  14  P.  R.  338.  Jud.  Eule  311  pro- 
vides that : — "  Where  no  probate  of  the  will  of  a  deceased  person,  or 
letters  of  administration  to  his  estate,  have  been  granted  by  a  Surrogate 
Court,  and  representation  of  such  estate  is  required  in  any  action  or 
proceeding  in  the  High  Court,  the  Court  may  appoint  some  person  ad- 
ministrator ad  litem  (according  as  the  case  may  require)  to  the  estate ; 
and  the  person  so  appointed  shall  give  the  security  so  required  from, 
and  have  the  rights,  authority,  and  responsibility  of,  administrator  or 
administrator  pendente  lite  (as  the  case  may  be),  appointed  by  the  Surro- 
gate Court,  but  the  Court  may  dispense  with  such  security. 

"  (a)  Where  a  general  administrator  is  appointed  under  this  Eule, 
the  same  fees  shall  be  payable  in  stamps  as  would  be  payable  to  the 
Crown,  or  to  the  Judge  of  the  Surrogate  Court,  under  any  Act  then  in 
force,  upon  the  grant  of  administration  of  an  estate  of  the  same  value 
made  by  the  Surrogate  Court. 

"  (b)  Where  administration  is  granted  by  the  High  Court  under  this 
Rule  the  Registrar  shall  forthwith  transmit  by  mail  to  the  Surrogate 
Clerk,  a  certified  copy  of  the  grant  ;  and  in  case  the  grant  is  with  will 
annexed,  he  shall,  at  the  same  time,  also  transmit  to  the  said  clerk  a 
certified  copy  of  the  will ;  and  the  Surrogate  Clerk  shall  make  similar 
entries  in  respect  of  the  documents  so  transmitted  as  he  makes  in  re- 
spect of  particulars  furnished  to  him  under  section  14  of  The  Revised 
Statute  Respecting  Surrogate  Courts." 

(d)  Davis  v.  Chanter,  2  Phillips,  545. 

(e)  2  Add.  351n.  and  C.  &  Tr.  161. 

(/)  Chanter,  1  Rob.  274  ;  Davis  v.  Chanter,  2  Phillim.  550  ;  Maclean  v. 
Daicson,  1  Sw.  &  Tr.  425. 
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Under  this  form  of  administration  the  grantee  has  only 
authority  to  carry  on  the  action  in  the  High  Court,  and 
has  no  right  to  receive  the  fruits  of  it  (g). 

But  if  it  be  required  the  Court  will  allow  a  further  — to  re- 

■  •  ceive  sum. 

limitation,  viz.,  to  receive  any  sum  which  shall  be  pro- 
nounced by  the  final  order  or  judgment  to  be  due  and  pay- 
able, with  interest  (h). 

Administration  was  granted  to  the  agent  of  a  foreign  J°  a.gentof 

°  "  °     foreigner. 

prince,  as  proved  by  affidavit,  to  sue  in  Chancery  for  a 
debt  due  in  England  to  the  principal ;  but  not  to  receive 
the  debt  unless  a  power  of  attorney  to  that  effect  should 
be  produced.  Rothschild,  the  agent  in  England  of  the 
Elector  of  Hesse  in  1827,  obtained  on  an  affidavit  of  in- 
structions, a  grant  of  administration  limited  to  substantiate 
proceedings  in  Chancery  for  the  recovery  of  a  debt  due 
from  the  estate  of  the  then  late  Duke  of  York.  To  receive 
the  debt  a  fuller  authority  was  required,  seemingly  a  power 
of  attorney  {i).  Upon  its  production  the  grant  was  revoked, 
and  a  new  administration  limited  to  further  proceedings  in 
Chancery,  and  to  the  recovery  of  the  debt  was  granted  (j). 

(g)  Dodgson,  1  Sw.  &  Tr.  260,  and  28  L.  J.  (N.S.)  P.  &  M.  116. 

(h)  Dodgson,  supra. 

(/)  The  Elector  of  He>se,  1  Hagg.  93  (1827). 

(;')  Ibid. 
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CHAPTER  XIII. 


GKANTS    "SAVE    AND   EXCEPT.- 


Grants 
save  and 
except. 


Probate 
save  and 
except. 


Adminis- 
tration 
(will)  save 
and  except. 


Partial  in- 
testacy. 


Probate  of  a  will,  or  letters  of  administration,  or  ad- 
ministration with  a  will  annexed,  may  be  granted,  save 
and  except  some  particular  fund,  or  some  distinct  portion 
of  the  estate,  the  general  administration  being  committed 
to  a  different  person  (a). 

If  a  testator  appoint  an  executor  for  a  special  purpose' 
or  a  specific  fund  only,  and  appoint  an  executor  for  all 
other  purposes,  the  latter  may  take  probate  save  and  except 
that  purpose  or  fund  (6). 

Or  if  there  be  no  such  other  executor,  the  residuary 
legatee  may  take  administration  (with  the  will  annexed) 
of  all  and  singular  the  effects  of  the  deceased,  under  the 
same  exception. 

If  a  testator  has  made  his  will  for  a  particular  or  limited 
purpose  only,  as  to  a  fund  vested  in  himself  as  trustee,  as 
to  an  estate  vested  in  him  as  executor,  or  as  to  his  own 
property  in  some  particular  district  or  country, — and  has 
died  intestate  as  regards  all  other  property  of  his  own  or 
vested  in  him, — his  next  of  kin,  without  waiting  for  the 
executor  to  take  the  limited  probate  which  he  is  entitled 
to  under  such  circumstances,  may  take  administration  of 
all  and  singular  the  deceased's  effects,  save  and  except 
what  the  testator  has  himself  excepted  (c). 


(a)  Wms.  Exors.  444  ;  C.  &  Tr.  169. 

(b)  See  Dodgsox,  1  Sw.  &  Tr.  259. 

(c)  See  Prothero,  3  P.  &  D.  209  ;  and  C.  &  Tr.  170. 
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It  is  stated  in  a  work  of  high  authority  that  "  Two  Executor 

0  "  .    universi 

administrations  may  well  subsist  together  when  there  ia  juris  hares. 
no  executor :  but  it  should  be  observed  that,  regularly,  no 
administration  of  any  sort  can  be  granted  when  there  is 
an  executor  appointed ;  for  he  is  universi  juris  hoeres  to 
his  testator :  therefore  where  A.  made  his  will,  and  ap- 
pointed B.  his  executor,  and  by  deed  gave  part  of  his  estate 
to  C,  and  C.  obtained  in  the  Prerogative  Court  a  limited 
administration  to  the  deed  only,  the  Judges  Delegate  set 
aside  the  grant  of  the  administration  on  appeal  (d). 

The  grants  of  probate  and  administration,  save  and 
except,  are  usually  made  in  the  first  instance,  without  the 
parties  waiting  for  the  limited  grants  being  taken.  When 
the  latter  have  been  made,  it  is  more  usual  that  the  probate 
or  administration  be  cceterorum;  but  there  is  no  reason, 
though  a  limited  grant  has  been  made,  that  the  following 
grant  should  not  be  "  save  and  except "  (e). 

Grants  save  and  except  are  not  made  unless  strong 
reasons  be  given  (/). 

(d)  Wms.  Exors.  444  cit.,  Coswell  v.  Morgan,  2  Cas.  temp.  Lee,  571. 
See  also  Watts,  1  Sw.  &  Tr.,  and  Somerset,  1P.&D.  350. 

(e)  D.  &  B.  475 ;  Harris  v.  Milium,  2  Hagg.  62  :  Wms.  Exors.  449, 
and  C.  &  Tr.  169. 

(/)  Watts,  1  Sw.  &  Tr.  538 ;  Somerset,  1  P.  &  D.  350. 
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CHAPTER   XIV. 

"  GRANTS   O2ETER0RUM." 

Grants  The  probate  or  administration  following  upon  a  limited 

grant  is  cceterorum ;  i.e. — to  administer  that  part  of  an 
estate  to  which  no  grant  has  hitherto  applied  (a). 

Probate  If  a  testator  has  appointed  an  executor  for  a  special 

purpose,  or  a  specific  fund,  together  with  another  executor 
for  all  other  purposes  and  effects,  and  the  first-mentioned 
executor  has  taken  his  limited  probate,  the  executor  entitled 
to  the*  general  grant  may  take  probate  of  the  rest  of  the 
testator's  effects. 

Adminis-  If  a  limited  grant  has  been  made  on  the  renunciation  of 

(wiiik^e-  ^ne  executor  the  residuary  legatee  may  at  any  time  after- 
rorum.       wards  come   in   and   take   administration   with   the  will 
annexed  of  the  rest  of  the  deceased's  effects. 

Tu  next  of         Where  a  limited  probate  had  been  taken  of  a  will  of  a 

^in.after    married  woman  before  the  Act  enabling  her  to  hold  and 

probate,     dispose  of  property  as  a  feme  sole,  made  during  coverture, 

but  not  republished  during  the  widowhood  of  the  testatrix, 

the  next  of  kin  took  the  administration  of  the  rest  of  the 

effects  of  the  testatrix  (/;). 

If  the  deceased  has  made  a  will  and  appointed  an 
executor  for  a  special  purpose,  or  for  a  specific  fund  or 
property  only,  and  has  died  intestate  in  all  other  respects 

(a)  Boxley  v.  Stubington,  2  Lee,  542,  (1758). 

(b)  Noble  v.  Phelps,  ante. 
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his  next  of  kin,  after  the  executor  has  taken  a  limited 
probate  of  the  will,  are  entitled  to  administration  of  the 
rest  of  the  deceased's  effects. 

If  a  limited  administration  has  been  granted  of  the  After 
effects  of  any  intestate,  his  next  of  kin  are  entitled  to  take  adminis- 
administration  of  the  rest  of  the  deceased's  estate  (c).  And 
where  a  bastard  having  no  relations  makes  a  will  disposing 
of  a  part  only  of  his  or  her  property,  the  Crown  has  a 
right  to  a  grant  save  and  except,  or  to  a  caiterorum  grant, 
but  not  to  a  general  grant  of  administration,  and  the 
legatees  have  a  right  to  a  grant  of  administration  with  the 
will  annexed  limited  to  the  property  disposed  of  by  the 
will  ((?)• 

(c)  C.  &  Tr.  172  ;  and  see  Rhoades,  1  P.  &  D.  119. 

(d)  Rhoades,  ante. 
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CHAPTER   XV. 

GKANTS    MADE    UNDER   SEC.  56,   SURROGATE  COURT  ACT 
(SPECIAL   CIRCUMSTANCES). 

Special  Reference  has  been  incidentally  made  to   the  special 

under*  Sec.  power  and  discretion  conferred  upon  Surrogate  Courts  by 
56  S.  C.  A.  section  56  of  the  Surrogate  Courts  Act,  and  the  section  is 
set  forth  til  extenso  under  the  title  "  Limited  Grants  "  (a). 

The  Surrogate  Court  Rules  make  special  reference  to  the 
exercise  of  the  power  conferred  by  the  section  referred  to 
as  follows : — 

"  Under  the  Statute  the  several  Surrogate  Courts  have 
power  to  appoint  an  administrator  other  than  the  person 
who,  prior  to  the  Act,  would  have  been  entitled  to  the 
grant.  (Sec.  56.)  Whenever  the  Judge  sees  fit  to  exercise 
such  a  power,  the  fact  should  be  made  plainly  to  appear  in 
the  oath  of  the  administrator,  in  the  letters  of  administra- 
tion, and  in  the  administration  bond." — Surr.  C.  R.  13. 
Recitals  in  "  In  administration  of  a  special  character  the  recitals  in 
oa  ,  e  c.  ^e  oa^.]1  anc]  -n  ^ie  letters  of  administration  must  be  framed 
in  accordance  with  the  facts  of  the  case." — Surr.  C.  R,  16. 

As  it  is  of  frequent  occurrence  that  the  exercise  of  this 
power  is  invoked,  it  may  be  proper  to  mention  particular 
cases  which  have  been  decided  under  the  section  ;  and  it 
will  be  convenient  to  do  so  In  the  following  order : — 
(1)  Cases  which  enunciate  principles  governing  the  exer- 
cise of  the  discretion  conferred ;  (2)  Cases  in  which  grants 
have  been  made ;  and  (3)  Cases  in  which  they  have  been 
refused. 

(a)  Ante  p.  178. 
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A  general  principle  as  to  the  exercise  of  this  special 
power  was  laid  down  by  Sir  J.  P.  Wilde,  in  Findlay  (b),  as 
follows : — 

"  These  powers  are  exercised  with  some  reluctance,  but  General 

r  principle. 

the  true  function  of  the  Court  is  to  facilitate  the  collection 
and  distribution  of  the  estates  of  deceased  persons,  and  not 
by  any  technical  rules  to  impede  that  distribution." 

Where  upon  the  state  of  facts  mentioned  in  the  first  ^conven- 
part  of  the  section,  it  appears  to  the  Court  to  be  necessary  ience. 
or  convenient  (c)  by  reason  of  the  insolvency  of  the  estate, 
or  other  special  circumstances,  it  may  appoint  some  person 
to  be  administrator  of  the  estate,  or  of  any  part  of  it, — 
other  than  the  person  who,  but  for  this  enactment,  would 
have  been  entitled  to  the  grant. 

A  grant  of  administration  for  the  use  and  benefit  of  the  p^^ble 
next  of  kin  was  made  under  the  special  power  referred  to  77 ne?t  0* 

1  -1  .  km  absent. 

(sec,  73,  Eng.  Prob.  Act,  corresponding  with  sec.  56  S.  0. 
Act)  where  the  estate  of  the  intestate  was  perishable  and 
the  next  of  kin  were  abroad  (d). 

The  Court  exercises  the  power  conferred  by  this  section 
in  case  of  the  insolvency  of  the  estate  of  the  deceased  (e). 

Where  the  person  entitled,  the  son  and  only  next  of 
kin  of  the  intestate,  was  in  New  Zealand,  the  Court  upon 
being  satisfied  that  an  immediate  representation  was  neces- 
sary for  the  preservation  of  the  estate  made  the  grant  to 
the  sister  of  the  deceased,  under  this  section,  for  the  use 
and  benefit  of  the  next  of  kin;  limited  unto  such  time  as  he 
or  his  lawful  attorney  should  obtain  administration  (/). 

{b)  3  Sw.  &  Tr.  265  (1863).  (c)  Harriet  Cooke,  ante. 

(d)  Young,  36  L.  J.  P.  &  M.  80  (good  will  of  business) ;  and  see 
Chohvill,  35  L.  J.,  P.  &  D.  75,  and  1  P.  D.  192  (Farm  stock,  crops,  etc.), 
and  Jones,  4  Sw.  &  Tr.  14. 

(e)  Elisha  Peck,  1  Sw.  &  Tr.  141,  and  Farrand,  1  P.  &  D.  439;  Haicke 
v.  Wedderburne,  ante. 

(/)  Chohvill,  ante. 
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Special  jn  the  case  of  a  will  affecting  property,  further  condi- 

circum-  8r.     r       J 

stances,  tions  are  applicable,  for  the  dispensing  power  can  only  be 
exercised  if  the  will  is — "  without  having  appointed  an 
executor  thereof  willing  and  competent  to  take  probate,  or 
where  the  executor  was  at  the  time  of  the  death  of  such 
person  resident  out  of  Ontario  "  (g). 

Grant  Under  these  enlarged  powers  conferred  by  section  56 

of  the  Surrogate  Courts  Act,  grants  of  administration, 
cum  testamento  annexo,  have  been  made  by  reason  of 
special  circumstances : 

annexed'11  1.  To  a  legatee  where  the  executor  appointed  in  the  will 
had  become  bankrupt  and  left  the  country  (h). 

2.  To  the  nominee  of  a  creditor  who  had  himself  already 
obtained  letters  of  administration  with  the  will  annexed 
to  the  estate  of  his  deceased  mortgagor  (i). 

3.  To  the  nominees  of  a  residuary  legatee,  a  married 
woman,  without  notice  to  her  husband  (j). 

4.  To  a  guardian  elected  by  a  minor  who  was  sole 
legatee,  the  circumstances  being  that  of  two  executors 
appointed,  one  was  dead,  and  the  other  in  a  foreign 
country,  and  it  was  uncertain  when  he  would  return,  and 
there  was  urgent  need  for  immediate  administration  (k). 

5.  Where  trustees  appointed  by  a  testator  were  held 
not  to  be  executors  according  to  the  tenor  the  grant  was 
made  to  them  as  trustees  of  the  universal  legatee  (I). 

6.  To  the  attorney  of  a  residuary  legatee,  who  was  a 
married  woman,  without  the  consent  of  her  husband  (m). 

(g)  Surr.  Ct.  Act,  s.  56,  and  p.  178  ante. 

(h)  Cooper,  2  P.  &  D.  21. 

(/)  Brown,  59  L.  T.  523 

(j)  Pine,  1  P.  &  D.  388 ;  17  L.  T.  31. 

(&)  Batterbee,  14  P.  D.  39;  37  W.  R.  416. 

(I)  Stewart,  3  P.  &  D.  214;  23  W.  R.  683. 

(m)  Warren,  1  P.  &  D.  538. 
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The  Court  Probate,  Eng.,  made  the  grant  to  a  person 
as  being  entitled  by  the  proper  court  of  the  deceased's 
domicile  to  administer  his  estate,  a  Colonial  Court  having 
already  granted  probate  to  such  person,  a  legatee,  as 
executor  according  to  the  tenor,  but  the  former  not  feeling 
able  to  make  the  grant  in  that  capacity  made  it  under  the 
section  referred  to  (sec.  73  E.  C.  P.  Act,  corresponding  to 
sec.  56  S.  C.  A.  (n). 

A  testator  having  appointed  an  executor  that  no  one 
had  ever  heard  of,  and  who  could  not  be  discovered,  the 
Court  granted  by  consent  administration  with  will  annexed 
to  one  of  the  residuary  legatees  (o). 

A.  died  intestate  leaving  four  children,  of  whom  one  Absence 
was  of  age,  but  was  abroad,  and  the  others  were  minors,  ity. 
and  an    immediate    grant  being  necessary  it   was   made, 
under  the  statute  mentioned,  to  the  duly  elected  guardian 
of  the  minors,  for  their  use  and  benefit,  limited  until  some 
one  of  them  should  apply  for  it  ( p). 

Where  a,  person  being  the  sole  party  interested  in,  and  Renuncia- 
the  sole  party  entitled  to  represent,  the  estate  of  a  deceased,  consent  in 
died  without  having  taken  out  a  grant,  and  his  personal  creditor, 
representatives  had  filed  a  renunciation  and  a  consent  to 
the  grant  being  made  to  a  creditor  of  the  party  so  originally 
interested  and  entitled,  the  Court  made  the  grant  under 
this  section  to  such  creditor  (q). 

Where  the  deceased,  a  paper  manufacturer  was  alleged  Estate  in- 
to be  insolvent  at  the  time  of  his  death,  and  his  next  of  next  of  kin 
kin  was  a  woman  of  dissipated  habits  and  unfitted  to  carry  unfit' 
on,  or  wind  up  the  business,  the  Court,  under  this  section, 
granted  administration  to  a  principal  creditor,  who  applied 
for  the  same  with  the  sanction  of  other  creditors  (r). 

(b)  Earl,  36  L.  J.,  P.  &  M.  127.  (o)  Sawtell,  2  S.  &  T.  448. 

(p)  Burgess,  32  L.  J.,  P.  &  M.  158. 

(q)  Emma  F rater,  1  P.  &  D.  327.  (r)  Farrand,  1  P.  &  D.  439. 
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Election  The  nearest  relatives  of  the  minor  children  of  a  deceased 

by  minors.  ,.,  ,  nf>  . . ,        ,    , 

having  been  abi'oad  tor  many  years  without  having  com- 
municated with  their  friends  in  England,  the  Court  of 
Probate  there  permitted  the  children  to  elect  another 
person  to  take  administration  on  their  behalf  of  the  estate 
of  their  father  without  citing  such  nearest  relatives  in  the 
first  instance  (t). 
Estate  The  Court  granted  administration  under  this  section  to 

next  of  kin  the  guardian,  elected  by  minors,  for  their  use  and  benefit, 
absent.       without  requiring  the  citation  or  renunciation  of  their  next 
of  kin,  where  the  property  was  very  small,  and  the  next 
of  kin  in  Australia,  and  their  interest  was  infinitesimal  (n). 
Sole  exe-  The    sole    executrix   and   universal   legatee   had   pre- 

dead,  and  deceased  the  testator,  and  the  next  of  kin  being  abroad, 
abroad       ^he  Court  under  this  section  granted  letters  of  administra- 
tion, with  the  will  annexed,  to  the  guardian  of  persons 
entitled  in  distribution  (v). 
Person  en-        A  person  dying  intestate,  leaving  her  only  sister  solely 

titled,  a     entitled  in  distribution,  a  lunatic,  and  without  any  com- 
lunatic.  _  _  -/ 

mittee  of  her  estate  or  person,  administration  was  under 

this  section  granted  for  the  use  and  benefit  of  the  sister 
during  her  lunacy,  to  the  stepmother,  who  was  co-executor 
and  co-tru8tee  with  deceased  of  the  father's  will,  and  bene- 
ficially interested  under  it.  Surviving  cousins  not  being 
cited  (w). 
Where  Where  a  pauper  lunatic,  an  inmate  of  a  public  asylum, 

person  en-       whose  account  arrears  of  maintenance  were  due,  became 

titled  was 

a  lunatic    entitled  to  money  on  the  decease  of  her  mother,  a  grant 

in  Asylum,  i  1  ■  •  it«*  p        i 

and  main-  was  made  under  this  section  to  the  public  officer,  tor  her 
due"1        use  and  benefit,  limited  to  the  period  of   her  lunacy,  a 
citation  having  issued  (x). 

(t)  Burchmore,  3  P.  &  D.  139.  (n)  Hagger,  3  Sw.  &  Tr.  66. 

(v)  John  See,  4  P.  &  D.  86  ;  27  W.  R,  665. 
(«<)  Mary  Burrell,  1  Sw.  &  Tr.  64. 

(x)  Fiudlay,  3  Sw.  &  Tr.  265 ;  see  also  Slumbers,  34  L.  J.  P.  &  M.  93  ; 
and  Windeatt,  v.  Sharland,  2  P.  &  D.  217,  266. 
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Administration  (will)  was  granted  to  the  nominees  of  Separate 
the  residuary  legatee  who  was  a  married  woman,  without 
notice  to  her  husband,  the  residue  being  settled  to  her 
separate  use,  and  at  her  absolute  disposal  (y). 

A.  died  a  spinster  and  intestate,  leaving  her  mother  Husband '« 
and  one  sister ;  the  mother  had  married  a  second  time  dispensed 
and  her  husband  was  abroad ;  the  Court  without  requiring  ™eing 
the  renunciation  of  the  husband,  upon  the  mother's  consent  abroad- 
granted  administration  to  the  sister  (z). 

The  deceased  executed  a  will  in  which  she  appointed  Bankrupt- 
an  executor,  who  subsequently  became  bankrupt  and  left  sence  of 
the  country.     The  property  being  small,  on  the  consent execu  or' 
of  the  next  of  kin  the  Court,  by  virtue  of  this  section, 
granted  administration  (will)  to  one  of  the  parties  inter- 
ested under  it  (a). 

J.  W.,  entitled  to  property  of  his  wife  E.  W.,  who  pre- 
deceased him,  became  indebted  to  the  estate  of  J.  P.  The 
estate  of  E.  W.  afterwards  became  entitled  to  a  share  in 
the  residuary  estate  of  J.  P.  The  executrix  of  J.  W. 
refused  to  take  out  letters  of  administration  to  E.  W.'s 
estate,  and  a  grant  was  necessary  to  enable  the  creditors  ■ 
of  J.  W.  to  obtain  E.  W.'s  share  of  the  residuary  estate  in 
satisfaction  of  their  debt.  The  Court,  under  the  section 
referred  to,  granted  administration  of  the  estate  of  E.  W. 
to  a  creditor  of  J.  W.  (b). 

A  testator  nominated  as  executor  "  William  George,  of  When  ex- 
4  Finsbury  Square,  Watchmaker,"  who  on  the  death  of  named 
the  testator  could  neither  be  found  or  heard  of,  and  the  bTfound! 

((/)  Sine,  1  P.  &  D.  338. 

(z)  Llanwarne,  36  L.  J.,  P.  &  M.  35. 

(a)  Elvira  Louisa  Cooper,  2  P.  &  D.  21. 

{b)  Elizabeth  Wensley,  7  P.  D.  13. 
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Court  under  this  section  granted  administration  (will)  on 
consent  to  one  of  the  residuary  legatees  (c). 

The  legitimacy  of  next  of  kin  being  doubtful,  and  a 
representative  having  been  agreed  upon,  the  Court  under 
this  section  appointed  such  representative  (d). 

A  person  entitled  to  the  whole  estate,  under  an  intes- 
tacy, being  abroad,  wrote  to  a  cousin  with  certain  direc- 
tions as  to  securing  the  amount  of  the  property,  and 
transmitting  a  small  sum  to  him,  the  Court,  under  the 
section  referred  to,  granted  administration  to  the  cousin 
for  the  use  and  benefit  of  the  person  entitled,  limited  to 
carrying  into  effect  the  directions  contained  in  the  letter  (e). 

The  section  was  held  to  apply  to  a  case  where  assets 
were  transmitted  from  abroad  for  distribution  to  those 
entitled,  and  a  grant  issued  to  one  of  them,  limited  to  the 
property  so  transmitted  ( / ). 

A  grant  was  made  under  this  section  where  adminis- 
tration was  applied  for  on  presumption  of  death,  by  the 
next  of  kin  of  the  presumed  deceased  and  there  was  a  doubt 
as  to  whether  the  intestates  father  predeceased  him  (g). 

The  section  has  also  been  held  to  enable  the  Court  so  to 
make  its  grant  as  to  follow  a  foreign  grant  in  respect  of 
the  person  to  whom  it  should  be  committed  (h). 

The  Court  will,  but  under  special  circumstances  only, 
make  a  grant  of  administration  to  a  nominee  of  the  parties 
interested  in  the  estate  (i).  But  not  merely  because  the 
next  of  kin  have  agreed  to  renounce  in  favour  of  such 
nominee  (j). 

(c)  Sawtell,  2  Sw.  &  Tr.  448.  (d)  Hopkins,  3  P.  &  D.  236. 

(e)  Drinkwater,  2  Sw.  &  Tr.  611.  (/)  Hughes,  3  P.  &  D.  140. 

(g)  Astell,  31  L.  J.  (N.S.)  P.  M.  &  A.  38 ;  see  Peck,  2  Sw.  &  Tr.  506 ; 
Smith,  lb.  508  ;  and  How,  1  Sw.  &  Tr.  53. 

(h)  Earl,  36  L.  J.,  P.  M.  127;  and  see  Cosnahan,  1  P.  &  D.  183,  and 
Hill,  2  P.  &D.  89. 

(i)  Joseph  Clayton,  11  P.  D.  76. 
j)  Blake,  35  L.  S.,  P.  &  M.  91  ;  and  see  Richardson,  ante. 
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The  proper  course  to  be  pursued  under  such  circum- 
stances is  indicated  In  the  goods  ofBullar  (k)  and  followed 
by  Sir  James  Hannen  In  the  goods  of  Hale  {I),  namely, — 
that  the  next  of  kin  or  persons  entitled  should  "  take  the 
grant  and  then  appoint  a  nominee  to  be  their  attorney." 

Upon  an  application  under  this  section  for  letters  of 
administration  limited  to  the  applicant's  interest  in  the 
remainder  of  a  term,  the  deeds  showing  the  deduction  of 
title  were  required  to  be  brought  into  the  registry  (m). 

The  right  of  the  husband  to  administer  to  his  wife's  To  hus- 
estate  is  not  a  right  which  passes  to  the  husband's  trustee 
in  bankruptcy,  (referring  to  the  English  Bankruptcy  Act 
of  1883).  But  though  not  entitled  on  that  ground,  a  grant 
has  been  made  to  such  a  trustee  under  the  73rd  sec.  Eng. 
C.  P.  Act  corresponding  to  sec.  56,  S.  C.  Act  (n). 

A  joint  grant  of  administration  was  made  to  the  widow  Joint 
and  two  eldest  sons  of  the  intestate,  one  of  such  sons  being 
a  minor,  but  within  six  months  of  his  majority.  There 
were  special  circumstances  which  were  taken  into  consider- 
ation by  the  Court,  viz.,  that,  in  a  testamentary  paper  left 
by  the  intestate,  signed  by  him,  but  not  duly  executed,  he 
expressed  a  wish  that  his  wife  and  children  should  take 
the  whole  of  his  property  equally  and  that  his  business 
should  be  carried  on  by  his  wife  and  his  two  eldest  sons, 
who  should  act  as  his  executors.  All  the  other  children  of 
the  intestate  consented  (o). 

Doubts  having  arisen  as  to  the  legitimacy  of  the  person  Agreem'nt 
claiming  to  be  next  of  kin,  it  was  agreed  between  the  per-  parties  in- 
sons  interested  in  the  estate  of  the  intestate    that   such  gg^*ed  m 
claimant  should  apply  for  a  grant  of  administration  under 
the  provision  of  the  Probate  Act  as  to  "special  circum- 

(k)  22  L.  T.  (N.S.)  140.  (Z)'3  P.  &  D.  207. 

(m)  F.  Keene,  28  L.  J.  (N.S.)  r.  &  M.  35. 

{n)  Jane  Turner,  12  P.  D.  18.  (o)  Dickenson,  (1891),  P.  292. 


224  ADMINISTRATION 

stances,"  and  that  the  estate  should  afterwards  be  divided 
between  them  and  the  claimant.  It  was  held  that  were 
special  circumstances  to  warrant  the  Court  in  making 
a  grant  to  the  person  applying  in  pursuance  of  the  agree- 
ment (o). 

Vlli^c  5  ^n  an  application  for  a  grant  of  administration  to  the 
citation,  father  of  the  intestate,  passing  over  the  widow  against 
whom  misconduct  was  alleged,  and  who  was  out  of  the 
jurisdiction,  the  Court  refused  to  make  the  grant  without 
citing  the  widow ;  observing  that  to  do  so  would  be  to 
open  a  very  wide  door  to  misrepresentation  (p). 
circum-  Applications  for  administration  with  will  annexed  under 

stances,     ^his  section  of  the  Act  have  been  refused : — 
fused*  re  1-  Where  the  only  ground  was  that  the  person  entitled 

to  the  grant  wished  some  other  person  to  take  it  (q), 

2.  A  creditor  was    refused  the   grant  without  citing 
residuary  legatees  resident  abroad  (r). 

3.  Also  refused  where  the  reason  set  forth  was  the  bad 
character  of  executor  (s). 

4.  The  Court  would  not  make  the  grant  on  ground  of  in- 
solvenc}^  of  deceased,  where  the  insolvency  was  disputed  (t). 

Special  g    rpke  jnsoivenCy  0f  deceased  is  not  a  sufficient  ground 

stances.     for  making  the  grant  to  a  creditor  as  against  parties  hav- 
ing a  better  title  (u). 
Grant  re-  6.  The  grant  was  refused  to  a  person  having  no  interest 

fused.        jn  foe  estate,  although  agreed  upon  and  nominated  by  the 
next  of  kin  (v). 

(o)  Minshall,  14  P.  D.  151.  {p)  Middleton,  14  P.  D.  23. 

{q)  Hale,  3  P.  &  D.  207 ;  31  L.  T.  799. 

(r)  Haioke  v.  Wedderbourne,  IP.  AD.  594. 

(s)  Samso7i,  3  P.  &  D.  48 ;  21  W.  K.  568. 

(t)  Fair-weather,  2  S.  &  T.  588 ;  10  W.  R.  862. 

(«)  Cooke,  1  S.  &  T.  267. 

(v)  Teague  v.  Warton,  2  P.  &  D.  360;  20  W.  R.  214. 
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The  Court  of  Probate,  Eng,  refused  to  grant  adminis- 
tration under  the  73rd  section  Imp.  Act  to  a  nephew  of 
the  deceased.  The  intestate's  children  were  living  in 
Georgia  flagrante  hello,  and  his  property  was  money  in  the 
savings  bank]  and  consols.  Sir  Creswell  Creswell  said, 
"That  section  is  not  applicable  to  this  case.  There  are  no 
special  circumstances  to  justify  me  in  making  the  grants 
under  it.  The  property  of  the  deceased  is  not  perish- 
able" (w). 

The  Court  refused  to  grant  administration  with  the 
will  annexed  to  the  applicant,  without  first  citing  by 
advertisement  a  person  named  as  executrix  and  universal 
legatee  who  had  disappeared  taking  the  will  with  her  (  x). 

In  the  absence  of  special  circumstances  the  Court  refused  Grant  re- 

r  fused. 

to  make  a  grant  under  sec.  73,  E.  C.  Act  (sec.  §6  S.  C.  Act) 
to  the  nominee  of  the  next  of  kin,  ( y)  notwithstanding  the 
case  of  Farrell  v.  Brownbill  (z),  which  was  distinguished 
as  a  case  in  which  the  Court  granted  administration  to  the  Nominee 

_  °  of  next  of 

nominee  of  the  next  of  kin,  in  order  to   carry  out   an  kin. 
arrangement  come  to  by  the  parties  to  stop  litigation  which 
was  pending  as  to  the  persons  entitled  to  the  grant  (a). 

Under  the  Ontario   Joint   Stock   Companies'   Letters  Trust 
Patent  Act  the  Courts  are  authorized  to  appoint  Trust  C01nPames* 
Companies    to   be   administrators   of  estates  of   deceased 
persons  (b). 

Grants  made  under  "  special  circumstances  "  may  be  "  as 
limited  as  the  Court  thinks  fit"  (c). 

(w)  White,  16  Weekly  Reporter,  N.  S.  p.  162. 

(x)  Wormington,  16  L.  T.  208. 

{y)  Richardson,  2  P.  D.  244. 

(*)  3  Sw.  &  Tr.  467 ;  33  L.  J.  (P.  M.  &  A.)  185. 

(a)  league  <&  Ashdoion  v.  Wharton,  L.  R.,  2  P.  &  D.  361. 

(b)  R.  S.  O.  c.  157,  s.  74. 

(c)  Surr.  Ct.  Act,  s.  56. 

h.s.c. — 15 
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CHAPTER  XVI. 

GRANTS    DE    BONIS    NON. 

Where  a  grant  having  been  obtained,  the  chain  of 
executorship  is  broken,  or  a  sole  administrator  or  adminis- 
trator with  will  annexed  dies,  leaving  the  estate  unadmin- 
istered  in  part,  the  Court  will  commit  administration  afresh 
of  the  estate  or  property  of  the  deceased  left  unadmin- 
istered  by  the  former  administrator  or  executor  (a). 

This  is  called  administration  de  bonis  non  admin- 
istratis. 

To  legatee.  The  estate  of  a  testatrix  having  been  administered, 
except  as  to  one  legacy,  the  Court  granted  administration 
with  the  will  annexed  de  bonis  non  to  the  legatee,  without 
requiring  the  representative  of  the  executor  or  residuary 
legatees  to  be  cited,  but  ordered  that  the  sureties  should 
justify  (6). 

Assignee  IR  England  an  assignee  in  bankruptcy  of  an  adminis- 

trator who  was  out  of  the  jurisdiction  was  held  to  be  a 
creditor  within  the  meaning  of  38  Geo.  III.,  c.  87,  s.  1,  and  21 
and  22  Vict.  c.  95,  s.  18  (Imp.),  who  as  such  might  obtain 
administration  de  bonis  non  of  the  intestate  limited  to  the 
fund  to  which  the  assignee  was  entitled  (c). 

Adminis-  An  administrator  who  was  also  one  of  the  residuary 

trators  ab-  Watees,  having;  partly  administered  the  estate,  left  his 

sconded —       o  '  »    r         ./ 

Revoca-     home,  and  though  several  years  had  elapsed  no  trace  of 

tion  of 

grant_"  (a)  Re  John  Wesley,  dec.  Ct.  Prob.  U.  C.  Nov.  1848  ;  Re  Sproule,  dec, 

Surr.  Ct.  York  &  Peel,  1850;  and  Re  Wilkin,  Surr.  Ct.  Co.  York,  Dec, 
1877  ;  Thornbeck,  Ibid.  Sep. ,  1873  ;  Frederick  Widder,  Ibid.  Nov.,  1879,  and 
see  D.  &  B.  432,  and  Wms.  Exors.  9th  ed.  408. 

(b)  Mary  Ann  King,  8  P.  D.  162. 

(c)  William  Hammond,  6  P.  D.  104. 
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him  could  be  discovered.     The  Court  (following  the  cases—™™ 

.  grant 

of  Bradshaw,  13  P.  D.  18  ;  Jenkins,  3   Phillim.   33 ;  and  made. 
Hoare,  2  Sw.  &  Tr.  361  n),  revoked  the  grant  made  to  him, 
and  made  a  fresh  grant  de  bonis  non  to  another  of  the 
residuary  legatees  (d). 

Upon  an  application  for  a  grant  of  administration  de To  sPecific 
bonis  non  it  appeared  that  the  residuary  legatee  resident 
abroad  had  had  notice  by  letter,  and  that  he  had  no  beneficial 
interest,  there  being  actually  no  residue.  It  was  held  that 
the  grant  might  be  made  to  a  specific  legatee,  without 
requiring  the  residuary  legatee  to  be  cited,  or  to  re- 
nounce (e). 

Where  one  of  two  executors  proved  the  will  and  died, 
it  was  held  that  the  one  who  had  neither  proved  nor  re- 
nounced should  be  cited  before  administration  de  bonis 
non  could  be  granted  to  a  legatee  (/). 

Persons  entitled  to  administration,  unlike  executors, 
are  at  liberty  to  retract  their  renunciation  and  take  a  de 
bonis  grant  upon  the  death  of  the  original  administra- 
tion (g). 

An  original  grant  of  administration  having  been  made 
which  was  afterwards,  for  cause  shown,  recalled  and  can- 
celled, administration  de  bonis  non  was  granted  to  the 
widow  (h). 

In  making  such  grants,  the  Court  is  governed  by  the  Rule  in 
same  rules  which  apply  to  original  grants,  and  will  grant  ™^,-5ing  e 
administration,  with  or  without  a  will  annexed,  of  the  de-  &rants- 
ceased's  unadministered  effects  to  the  same  persons  only 

(d)  Covell,  15  P.  D.  8. 

(e)  E.  Wilde,  13  P.  D.  1. 

(/)  Sarah  Leach,  Deane  &  Sw.  294. 

(g)  Skiffington  v.  White,  ante. 

(h)  Re  Biggar,  Surr.  Ct.  York  &  Peel ;  temp.  Hon.  S.  B.  Harrison, 
Surrogate  (1862). 
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who  have  a  right  or  interest  sufficient  to  have  entitled 
them  to  original  grants,  if  they  had  applied  for  them,  the 
executors  of  course  being  excepted  (i). 
Chain  of  The  chain   of  executorship  may  be  broken   or  inter- 

ship  how    rupted  by   the   means   or  under  the   conditions   follow- 

broken.  /  «\ 

ing  0)  :— 

1.  When  the  immediate  sole  acting  executor  dies  in- 
testate, or  testate  without  appointing  an  executor. 

2.  When  the  survivor  of  the  immediate  acting  execu- 
tors dies  intestate. 

3.  When  the  remote  sole  acting  executor,  to  whom  an 
executorship  has  been  transmitted  per  catenam,  dies  in- 
testate. 

4.  When  the  survivor  of  the  remote  acting  executors 
dies  intestate. 

5.  When  the  remote  executor  or  executors  renounce  the 
probate  of  their  own  testator's  will,  or  have  been  cited  and 
have  not  appeared. 

6.  When  the  remote  executor  or  executors  die  without 
having  proved  their  own  testator's  will. 

7.  When  of  two  or  more  executors  who  have  died  after 
probate  taken  by  them,  it  is  impossible  to  show  which 
survived  the  other  or  others  (k). 

8.  In  the  case  of  an  executrix  being  a  feme  coverte, 
when  probate  of  her  will  limited  to  the  executorship  has 
not  been  taken  out. 

9.  Where  one  of  the  executors  having  renounced  before 
1  Sept.,  1858  (I),  has  survived  the  other  executor  or  ex- 
ecutors (m). 

(i)  "Wms.  Exors.  9th  ed.  408,  412 ;  Powles  &  Oakley,  3rd  ed.  239. 

( j)  C.  &  Tr.  174  ;  Wms.  Exors.  206. 

(k)  Richards  v.  All  persons,  <&c,  4  No.  Ca.  App.  p.  viii. 

(1)    Date  of  coming  into  force  of  sec.  62,  S.  C.  Act. 

(m)  C.  &  Tr.  174  ;  Wms.  Exors.  9th  ed.  206. 
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In  all  these  cases  the  Probate  Division,  Eng.,  grants  Adminis- 
administration,  with  the  will  annexed,  to  the  residuary  (will)  de 
legatee  in  trust,  or  to  the  beneficial  residuary  legatee,  or  to  to  residu- 
others,  in   subjection  to  the  rules  which  govern  original  ^  leg'fcee' 
grants  (n). 

Administration  (will)  is  granted  to  a  legatee  or  a  creditor, To  a  le&a- 
or  to  the  representative  of  a  deceased  legatee  or  creditor,  creditor. 
on  the  renunciation  of  the  residuary  legatee. 

The  representative  of  a  deceased  legatee  must  swear 
that  his  deceased's  legacy  has  not  been  paid ;  and  in  like 
manner  the  representative  of  a  deceased  creditor  will  swear 
that  the  debt  still  remains  due  (o). 

If  the  former  grant  were  made  to  a  creditor  or  a  legatee  Creditor, 
his  representative,  if  the  debt  or  legacy  be  still  unpaid,  or 
any  other  creditor  or  legatee  may  take   administration 
(will)  de  bonis  non,  without  any  further  renunciation  on 
the  part  of  the  residuary  legatees. 

According  to  the  practice  of  the  Probate  Division,  Eng., 
the  grant  of  administration  with  the  will  annexed  de 
bonis  non,  in  ordinary  cases  includes  the  testamentary 
papers  of  which  probate  was  originally  granted.  But  if  a 
codicil  be  discovered  at  or  about  the  time  of  administration 
de  bonis  non  being  applied  for,  the  grant  will  pass  of  the 
will  already  proved,  and  of  the  codicil  lately  found  (p). 

In  all  cases  of  administration,  with  the  will  annexed,  0?i,&inal 

'  will  or 

de  bonis  non,  the  applicant  for  such  a  grant  must  be  sworn  original 
to,  and  mark  the  original  will  (q)  when  he  makes  his  oath,  be  marked, 
if  he  cannot  attend  in  the  registry  where   the  same  is 
deposited,  the  original  probate  or  letters  of  administration 
with  the  will  annexed,  or  an  office  copy  of  the  will  under 

(n)  Powles  &  Oakley.  3rd  ed.,  234,  241. 
(o)  Ibid,  and  Wms.  Exors.,  9th  ed.,  379,  409. 
{p)  C.  <fe  Tr.  176. 
(q)  Surr.  Ct.  E.  18. 
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Adminis-  the  seal  of  the  Court  must  be  annexed  to  his  oath  and 
bonis  non.  marked  by  him  in  lieu  of  the  original  will.     In  such  cases 

he  will  swear  that  the  grant  "  contains  the  last  will  and 

testament,  &c,  of  the  testator." 

When  an  administrator  dies,  leaving  part  of  his  de- 
ceased's estate  unadministered,  the  grant  de  bonis  non  will 
go  to  the  persons  who  would  have  been  equally  entitled 
to  the  original  administration  (r).  This  observation 
applies  to  whether  next  of  kin,  persons  entitled  in  distribu- 
tion, or  others  having  an  interest  in  an  intestate's  estate. 
To  next  of  An  unreported  case  is  cited  by  Mr.  Coote  in  which  the 
Court,  Sir  J.  Dodson,  decreed  administration  de  bonis  non, 
to  a  brother  of  the  deceased,  who  died  a  bachelor  and  in- 
testate, leaving  a  father  who  administered  and  died  intes- 
tate;  the  son  of  the  latter  and  his  administrator  (who 
had  left  England  and  resided  at  Melbourne)  was  cited  to 
accept  or  refuse  (s). 
Not  re-  Letters  of  administration  de  bonis  non  are  no  longer 

nomfnee°of  required  in   the   case   of   grants  made  to   the  Attorney  - 
theCrown.  Qenerai  for  the  time  being,  as  Her  Majesty's  nominee,  the 
original  grants  being  made  to  that  functionary,  and  his 
successors  in  office  (t). 
With  sub-         If  an  executor  who  has  taken  probate  of  a  copy  or  the 
copy°of°r    substance  of  a  will,  or  if  the  grantee  of  letters  of  adminis- 
nexed1"      tration,  with  such  copy  or  substance  annexed,  die,  leaving 
part   of  the  testator's    estate   unadministered,   letters   of 
administration,  with  the  copy  or  substance  of  the  will 
annexed,  de  bonis  non,  will  be  granted  upon  the  general 
principles  regulating  all  grants,  if  it  be  again  shown  by 
affidavit  that  the  original  will   has  not   been   found   or 
recovered,  or  transmitted,  according  as  the  case  may  be- 

(r)  lb. 

(s)  Joseph  Hibbert  Newman,  1856,  Coote,  11th  ed.  177. 

(t)  B.  S.  O.  c.  59,  s.  2,  and  ante  p.  135. 


GRANTS   DE   BONIS   NON.  231 

But   if  the  original  will  be  forthcoming,  the  grant  will 
assume  another  form  (u). 

If  the  person,  who  would  otherwise   have   taken  an  For  the 
administration,  with  or  without  a  will,  de  bonis  non,  be  a  benefit  of 
lunatic,  or  of  unsound  mind,  administration  de  bonis  non a  lunatlc- 
will  be  granted  for  his  use  and  benefit  upon  the  principles 
referred  to  ante  p.  192. 

Administration  de  bonis  non  was  granted  to  the  execu-  Adminis- 
tors  of  one  of  the  next  of  kin,  for  the  use  of  the  other  next  the  rest 
of  kin,  who  was  imbecile,  passing  over  to  the  next  of  kin  U11admin- 
of  the  latter,  but  proof  was  required  that  the  grant  so  made lstered- 
would  be  for  the  advantage  of  the  imbecile  next  of  kin  (v). 

In  the  Probate  Division,  Eng.,  if  an  administrator  ccete-  Save  and 
rorum  or  "save  and  except"  die  without  fully  administering 
an  estate  committed  to  him,  a  grant  of  the  rest  of  the 
deceased's  effects  so  left  unadministered  will  be  made  to 
the  same  order  of  persons  who  would  have  been  competent 
to  have  taken  an  original  grant  (w). 

If  on  the  death  of  an  executor  who  has  taken  probate,  Limited 
or  of  an  administrator  who  has  taken  administration,^1^8" 
limited  to  a  particular  estate  or  fund,  that  estate  or  fund  (with  or 

\  '  without 

be  left  unadministered  or  untransferred,  limited  letters  of  will)  de 
administration,  with  or   without  will,   of   the   unadmin- 
istered goods  of  the  deceased  will  be  granted  to  parties 
having  the  same  kind  of  interest  which  the  court  recog- 
nized in  the  original  grant. 

If  an  executor  has  proved  his  testator's  will,  and  has  Limited 
administered  the  estate,  with  the  exception  of  a  legacy  egacy* 
which  has  been  set  apart  and   remains  invested  in    the 
original  testator's  name,  the  court  on  the  death  of  the 

(u)  C.  &  Tr.  178. 

(v)  Rev.  W.  Southmeade,  3  Curt.  29. 

(w)  See  Coote  &  Tristram,  11th  ed.  178. 
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executor  and  the  interruption  of  the  chain,  with  the  con- 
sent or  upon  the  citation  of  the  residuary  legatees,  has 
granted  administration  with  the  will  annexed  de  bonis 
non  to  the  legatee,  limited  to  his  legacy  (x). 

These  cases  are  exceptional,  the  Surrogate  Court  Rules 
providing  that : — 

Special  "  Under  the  Statute  the  several  Surrogate  Courts  have 

under  s.  56  power  to  appoint  an  administrator  other  than  the  person 
'  '  ct  who,  prior  to  the  Act,  would  have  been  entitled  to  the 
grant.  (Sec.  56.)  Whenever  the  Judge  sees  fit  to  exercise 
such  a  power,  the  fact  should  be  made  plainly  to  appear  in 
the  oath  of  the  administrator,  in  the  letters  of  administra- 
tion, and  in  the  administration  bond." — S.  C.  R.  13. 

Limited  When  the  executors  of  a  trustee,  who  had  invested  a 

tration,8  de  trust  fund  in  his  own  name,  have  died,  breaking  the  chain, 
cTataiT-    an(*  *^ie  fund  still  remains  to  be  administered,  the  cestui 
tee's  ef-      que  trust  of  that  fund,  or  his  nominee,  may  obtain  admin- 
istration of   the  unadministered   goods   of   the   deceased 
trustee,  limited  to  the  trust  fund,  upon  the  consent  of  the 
deceased's  residuary  legatee. 

And  a  similar  limited  grant,  under  corresponding  cir- 
cumstances, will  be  made  where  the  trustee  has  died 
intestate.  The  renunciation  and  consent  of  his  next  of 
kin,  and  the  persons  entitled  in  the  distribution  of  his 
personal  estate,  will  be  required  in  this  case  before  the 
limited  administration  de  bonis  non  will  be  granted. 

Limited  When  the  grantee  of  administration  limited  to  attend 

trationde  an<^  substantiate  proceedings  in  Chancery,  or  any  other 
bonis  non   COurt,  dies  before  the  termination  of  the  proceedings,  he 

to  tlttGHQ 

proceed-    leaves  goods  unadministered,  and  a  new  grant   may  be 
Chancery,  made  to  another  nominee. 

(x)  M.  Steadman,  2  Hagg.  59 ;  Biou,  3  Curt.  741 ;  see  also  Watts, 
1  Sw.  &  Tr.  540 ;  Lady  Catharine  Somerset,  1  P.  D.  351. 
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If  the  constituent  in  a  power  of  attorney,  for  whose 
use  administration  has  been  granted,  die  in  the  life  time 
of  the  administrator,  administration  de  bonis  non,  not 
ceesate,  is  the  form  in  which  the  subsequent  grant  is 
made  (y). 

If  the  original  administrator  has  died  without  discover-  Bond, 
ing  or  reducing  into  possession  and  paying  duty  upon  an 
admitted  part  of  the  deceased's  estate,  the  applicant  for 
administration  de  bonis  non  (with  or  without  will  annexed) 
must  do  what  the  former  ought  to  have  done,  and  give 
security  in  the  full  or  integral  value  of  the  estate  and 
effects  of  the  deceased. 

The  bond  is  for  double  the  amount  of  the  integral 
estate  as  formed  of  the  sum  originally  sworn  to,  and  the 
sum  omitted. 

If  a  lunatic  for  whose  use  administration  has  been 
granted  die  in  the  life  time  of  the  administrator,  the  form 
of  the  new  grant  will  be  de  bonis  non.  But  in  his  oath  he 
swears  the  unadministered  property  under  its  real  and 
existing  amount  (z). 

(y)  Vide  Forms  in  Appendix. 
(«)  lb. 
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CHAPTER  XVII. 

SECOND  OR  SUPPLEMENTAL  GRANTS  (a). 
Second  or         When  the   original  grant   has   been   limited   for  any 

supple-  .  . 

mental  specified  time,  or  until  any  specified  event  or  contingency 
shall  happen,  a  new  grant  must  be  made  upon  the  efflux 
of  the  time  or  the  accomplishment  of  the  event  or  contin- 
gency referred  to  in  the  original  probate  or  letters  of 
administration. 
Their  na-  But  although  this  form  of  grant  is  only  required  when 

the  deceased's  estate  has  not  been  fully  administered,  it  is 
distinguished  from  grants  de  bonis  non  as  being  a  re-grant 
of  the  whole  of  the  deceased's  personal  estate  as  sworn  to 
and  embraced  in  the  original  grant. 
bSswort0  Accordingly,  the   estate,   on   the  second   grant   being 

under  the  applied  for,  must  be  sworn  under  the  same  amount  for 
amount,     which  the  original  grant  was  taken,  however  much  of  the 
estate  may  actually  have  been  disposed  of  by  the  first 
grantee  (b).     It  is  an  absolute  and  permanent  grant,  fol- 
lowing a   temporary   one  (c).     And   as   the   first   grantee 
is,  in  some  cases  at  least,  regarded  by  the  Court  as  the 
agent  or  representative  of  the  succeeding  one,  the  Court 
cannot,  in  the  case  of  intestacy,  take  a  less  security  than 
for  the  whole  of  the  deceased's  estate,  as  it  was  when  the 
original  grant  was  made  (d). 
Probate  to        If  an  executor,  being  appointed  for  his  life  take  pro- 
executor,    bate,  the  latter  ceases  with  his  death,  and  the  executor 
substituted  in  the  will  at  the  decease  of  the  former  takes  a 
further  probate. 

(a)  These  are  commonly  called  cessate  grants. 

(b)  Abbott  v.  Abbott,  2  Phillim.  578. 

(c)  Ibid. 

(d)  Ibid.  579,  580  ;  and  Wms.  Exors.  461. 
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If  an  executor  be  appointed  for  a  shorter  time  than  his 
life,  or  under  any  other  limitation  of  time,  and  take  pro- 
bate, the  grant  ceases  upon  the  expiration  of  the  term  or 
the  fulfilment  of  the  limitation,  and  the  substituted  exe- 
cutor, if  there  be  such,  takes  probate. 

Supplemental  grants  are  made  in  the  following  cases  : — 

When  probate  having  been  granted  of  the  substance  of  "Probate  of 

\  .        ,.      .  .  .  original 

a  will,  or  of  a  copy  of  a  will,  limited  until  the  original  or  will  after 
an  authentic  copy,  or  more  authentic  copy  thereof,  shall  be  substance. 
brought  in,  the  grant  ceases  on  the  original,  or  an  authentic 
or  more  authentic  copy  being  discovered  and  brought  into 
the  registry,  and  the  executors  take  probate  of  the  original 
will,  or  authentic  or  more  authentic  copy  as  the  case 
may  be. 

To  an  executor  upon  the  ceasing  of  a  grant  made  to  an  After 
attorney  for  him.     Or  to  a  next  of  kin,  the  administration  fttomey. 
granted  to  his  attorney  for  him  having  ceased  (e). 

To  the  person  entitled  after  a  grant  pendente  lite,  the  After 
suit  having  been  determined.  alnte  bite. 

To  a  person  entitled  after  a  limited  grant  to  a  guardian  After 
which  has  ceased,  either  by  reason  of  attainment  of  majority  Indian. 
of  the  person  entitled,  or  the  death  of  the  guardian  or 
minor  before  that  event. 

To  a  person  entitled  upon  the  cessation  of  a  grant  to  a  Committee 
committee  or  next  of  kin  of  a  lunatic,  upon  the  death  of 
either  or  the  recovery  of  the  latter. 

The  grant  may  be  to  a  new  guardian  or  a  new  com- 
mittee, according  to  the  circumstances  (/). 

A  supplemental  probate  was  granted,  limited  to  the  pro- 
perty which  a  testatrix,  a  feme  coverte,  held  as  executrix  (g). 

In  certain  cases  the  bond  is  in  double  the  value  of  the 
property  remaining  unadministered  (h). 

(e)  C.  &  Tr.  185.  (/)  Penny,  4  No.  Ca.  660. 

{g)  Rachael  Bayne,  1  Sw.  &  Tr.  132;  but  see  Richards,  1  P.  &  D.  157. 
(h)  Vide  Fozard,  3  Sw.  &  Tr.  173. 
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CHAPTER  XVIII. 

ALTERATIONS  IN  GRANTS. 

The  Ecclesiastical  Courts  had  the  power  of  altering  and 
amending  grants,  which  was  continued  to  the  Court  of 
Probate  in  England  by  the  17th  sec.  of  the  Court  of  Pro- 
bate Act,  1858 ;  and  under  section  17  of  the  Surrogate 
Courts  Act  as  well  as  by  virtue  of  the  statutory  general 
rule  contained  in  section  34,  the  Surrogate  Courts  of 
Ontario  exercise  similar  powers. 

To  correct  It  may  occasionally  happen  that  after  a  grant  has  been 
made,  an  error  is  discovered,  e.  g.,  in  spelling  the  Christian 
Or  the  names  or  surnames  of  the  deceased  ;  in  describing  the 
limitation.  s^us  0f  ^q  deceased  (a),  or  in  setting  forth  the  time  of 
the  deceased's  death,  or  other  matters,  or  in  limited  grants 
there  may  have  been  a  misdescription  of  the  property  which 
is  to  be  administered. 

By  order.  ^n  a^  these  cases  an  order  may  be  obtained  in  Chambers 
that  the  required  amendment  be  made  in  the  grant,  on 
the  necessary  proofs  and  identification  being  adduced.  The 
alteration  is  made  in  the  terms  of  the  order,  and  noted  on 
the  records  (b). 

Amount  of        ^n  gran^3  °f  administration,  if  the  administrator  find 

estate  in-   }fc  necessary  to  increase  the  amount  of  the  estate  of  the 

deceased,  he  makes  an  affidavit  as  to  the  increased  amount, 

and  gives  a  further  administration  bond    in  double  the 

amount  of  the  whole  estate.     But  the  Probate  Division, 

(a)  Towgood,  2  P.  &  D.  408. 

(6)  Powles  &  Oakley,  3rd  ed.  324. 


ALTERATIONS   IN   GRANTS.  237" 

Eng.,  has,  under  the  82nd  section  of  the  Court  of  Probate 
Act  (1857),  (corresponding  with  sec.  65,  Surrogate  Courts 
Act,  Ont.),  allowed  the  fresh  bond  to  be  given  in  double 
the  amount  of  the  accretion  in  value  only  (c). 

The  Registrar  notes  upon  the  letters  of  administration 
that  the  estate  has  been  re-sworn,  and  that  further  security 
has  been  given  accordingly  (d). 

If  the  administrator  be  abroad  another  person  will  be 
permitted  to  make  the  affidavit  and  execute  the  bond  (e). 

If  the  original  grant  has  been  lost,  or  is  inaccessible,  a  where 
notation  or  alteration  is  made  upon  an  exemplification ong1"^ 
of  it.  &c. 

In  the  Probate  Division,  Eng.,  an  administrator,  limited  Adminis- 

to  attend  and  substantiate  proceedings  in  the  High  Court  limited  to 

of   Justice,   who   for  this   purpose   will   have   sworn   the  fn^^ 

deceased's  estate  under  £50,  may  be  afterwards  re-sworn  Chancery 

,  .      .  .  -  may  m- 

and  give  security  in  any  increased  amount  (/).  crease. 

In  cases  where  the  alteration  is  not  in  the  amount  of  Bond  re- 
the  deceased's  estate,  the  administration  bond  is  sometimes  o^new^' 
re-executed,  and  sometimes  a  new  bond  is  given.  bond- 

If  a  codicil  be  found  after  probate  of  a  will  has  been  Probate 
granted,  a  separate  probate  is  granted  of  that  codicil,  and  where  er 
the  first  probate  undergoes  no  alteration  or  amendment  °odl<^1 
whatever.     If,  however,  the  appointment  of  the  executors 
under  the  will  is  annulled  or  varied  by  the  codicil,  the 
probate  must  be  brought  in  and  revoked,  and  probate  will 

(c)  Weir,  1  Sw.  &  Tr.  506. 

(d)  See  Coote  &  Tr.  11th  ed.  188,  and  Wms.  Exors.  9th  ed.  527,  cit., 
The  Stamp  Duty  Act,  55  Geo.  III.  c.  184.  See  also  The  Succession  Duty 
Act,  1892,  Ont. 

(«)  Sutherland,  4  Sw.  &  Tr.  189  ;  31  L.  J.  P.  &  M.  126  ;  Eoss,  2  P  D. 
275. 

(/)  Coote,  178.  But  see  Jones  v.  Howells,  12  L.  J.,  N.  S.,  Ch.  369. 
and  C.  Dodgson,  ante. 
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Further 
engross- 
ment in 
Probate. 


Notice  to 
Surrogate 
Clerk. 


be  granted  anew  of  the  will  and  codicil.  But  should  an 
unattested  or  unexecuted  paper,  incorporated  by  the  tes- 
tator in  his  will,  have  been  omitted  from  probate,  that 
probate  may  be  amended  by  engrossing  the  former  into 
it  (flf). 

All  the  facts  stated  in  explanation  of  an  omission  or 
mistake  are  to  be  proved  by  affidavit. 

In  a  case  before  The  Married  Woman's  Property  Act,  in 
which  an  executrix  being  a  married  woman  took  probate 
as  a  spinster,  the  court  would  not  allow  her  name  and 
description  to  be  altered  without  her  husband's  consent  (h). 

"  Whenever  any  renunciation  is  filed  subsequent  to 
notice  of  application  to  the  Surrogate  Clerk,  or  any  altera- 
tion is  subsequently  made  in  the  grant,  notice  of  such 
renunciation  or  alteration  is  to  be  immediately  forwarded 
by  the  Registrar  of  the  Court  to  the  Surrogate  Clerk." — 
S.  C.  Rule  36. 


(g)  Sheddon  v.  8.,  3  No.  Ca.  350 ;  and  1  Eob.  81. 
Alterations  in  Grants,  Powles  &  Oakley,  3rd  ed.  324. 

(h)  Rev.  W.  Hale,  5  No.  Ca.  514,  515. 


See  further  as  to 
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CHAPTER  XIX. 

DOMICILE  AS  IT  AFFECTS  GRANTS.— WILLS  PROVED  AND 
GRANTS  MADE  ACCORDING  TO  UNITED  KINGDOM, 
COLONIAL  AND  FOREIGN  LAW. 

Where  the  testator  or  intestate  had  no  fixed  place  of 
abode  in  or  resided  out  of  Ontario  at  the  time  of  his  death, 
proof  of  the  will,  or  in  case  of  intestacy,  proof  that  the 
deceased  died  intestate  is  inter  alia  by  sec.  36  S.  C.  Act, 
necessary  to  enable  a  Surrogate  Court  to  make  a  grant. 

A  foreign  grant  (a)  of  administration  (b)  or  letters  pro- 
bate (c)  does  not  apply  to  assets  in  this  country. 

The  principle  of  international  comity  expressed  in  the  Maxim 
maxim  mobilia  sequuntur  personam,  which  is  said  to  h&Temvmtwr 
the  only  principle  of  the  whole  of  our  law  as  to  domicile  Personam- 
when  applicable  to  the  succession  of  personal  estate  (d),  is 
only  given  effect  to  through  the  medium  of  a  representa- 
tive appointed  by  the  proper  Court  of  the  State  in  which 
such  personal  property  is  situated  (e).     And  that  is  deemed 
the  principal  or  primary  administration  which  is  granted 
in  the  country  of  the  domicile,  for  the  final  distribution  of 
the  effects  among  the  heirs  or  distributees  is  to  be  decided 
by  the  law  of  the  domicile ;  and  any  other  administration 
which  is  granted  in  any  other  country  is  treated  as  in  its 

(a)  Foreign,  in  this  connection,  is  to  be  understood  as  relating  to 
countries  to  which  The  Colonial  Probates  Act,  1892,  Imp.,  and  The  Act 
Respecting  Ancillary  Grants  set  forth  in  Appendix  hereto,  do  not  apply. 

(b)  Grant  v.  McDonald,  8  Gr.  468;  Re  Thorpe,  ante;  and  D.  &B.  63. 

(c)  See  Price  v.  Dewhurst,  4  My.  &  Cr.  81 ;  Logan  v.  Fairlie,  2  Sim. 
&  St.  291 ;  Smith  :  2  Rob.  332  ;  Wms.  Exors.  9th  ed.  298. 

(d)  Freke  v.  Carberry,  L.  R.  16  Eq.  461 ;  Gentilli,  L.  R.  9  Eq.  541. 

(e)  Story's  Conf  1.  Laws,  §  513. 
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nature  ancillary,  merely,  and  is  generally  subordinate  to 

the  original  administration  (/). 

Succession        "  Personal  property  in  this  country"  [England]  "  belong  - 

domicile.    ing  to  a  foreigner,  or  a  British  subject  domiciled  abroad,  can 

only  be  obtained,  in  the  event  of  his  death,  through  the 

medium  of  a  representative  in  this  country.     If  he  has  died 

intestate,  administration  will  be  granted  here  limited  to  his 

.     .     .     .      estate  in  this  country.     If  he  has  left  a  will, 

valid  by  the  law  of  his  domicile,  and  has  thereby  appointed 

executors,  probate  of  that  will  must  be  obtained  here.     In 

every  case  the   succession   to   personal   property  will   be 

regulated,  not  according  to  the  law  of  this  country,  but 

that  of  the  domicile  "  (g). 

Domicile.  It  is  said  (h)  that  it  is  the  province  and  duty  of  the 
Court  of  Probate  to  ascertain  what  was  the  domicile  of 
the  testator  or  intestate,  because  it  is  the  law  of  the 
domicile  that  governs  the  disposition  of  the  personal  or 
Law  as  to  movable  property  of  the  deceased  (i) ;  and  by  which  the 
bles.ea  questions  as  to  what  constitutes  a  will  of  personal  property, 
who  has  the  capacity  to  make  a  will,  and  what  forms  and 
ceremonies  are  essential  to  its  validity,  or  whether  the 
deceased  does  or  does  not  die  intestate,  are  to  be  deter- 
mined (j). 

A  testator's  domicile  is  inferrible  from  his  description  (&). 

(/•)  lb.  §  518. 

(g)  Enohin  v.  Wylie,  10  H.  L.  19  (1862)  ;  and  see  Shaver  v.  Gray,  ante. 
In  the  Province  of  Ontario  the  lands  in  Ontario  devolve  on  the  personal 
representative  as  well  as  personal  property  in  the  case  of  a  testator  of 
foreign  domicile  as  well  as  in  the  case  of  a  deceased  whose  domicile  was 
in  Ontario.  McConnell  v.  McC.  9  C.  L.  T.  409  ;  and  see  Be  Reddan,  ante 
p.  20  ;  and  K.  S.  O.  c.  108. 

(h)  D.  &  B.  41 ;  and  see  In  Re  Goodhue,  19  Gr.  366. 

(i)  Osborne  dec,  1  Deane  &  Sw.  4 ;  and  D.  &  B.  42. 

(j)  Dicey,  p.  25 ;  Crawford,  15  P.  D.  212 ;  and  see  Milnes  v.  Foden, 
lb.  212. 

(k)  C.  &  Tr.  230. 
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That  is  properly  the  domicile  of  a  person  where  he  has  domicile, 

1       l        •*  L  ,         definitions 

his  true,  fixed,  permanent  home  and  principal  establish-  of. 
ment,  and  to  which,  whenever  he  is  absent,  he  has  the 
intention  of  returning  (I).  Two  things  must  concur  to 
constitute  domicile,  (1)  residence ;  and  (2),  the  intention  of 
making  it  the  home  of  the  party  (m).  Domicile  means  the 
place  or  country  which  is  considered  by  law  to  be  a 
person's  permanent  home  (Dicey,  p.  1).  It  is  also  defined 
(Phillimore,  §  49)  to  be  a  residence,  at  a  particular  place, 
accompanied  with  an  intention  to  remain  there  for  an 
unlimited  time. 

Change  of  domicile  is  proved  by  facts  and  actions,  not 
by  a  simple  declaration  (n). 

The  domicile  of  the  husband  is  during  coverture  the 
domicile  of  the  wife  (o). 

A  minor  cannot  acquire  a  domicile  other  than  of 
origin  (p). 

The  domicile  of  origin,  which  arises  from  birth  and  con- 
nection, remains  until  clearly  abandoned  and  another  is 
taken ;  and  of  two  acknowledged  domiciles,  in  the  absence 
of  evidence,  that  of  origin  prevails  (q). 

The  domicile  of  residence  is  prima  facie  evidence  of  the 
domicile  of  origin  (r). 

Generally  speaking  the  Court  of  Probate  will  adopt  the 
decisions  of  a  Court  of  Probate  in  a  foreign  country  in 

(l)    Story's  Conflict  of  Law,  6tb  ed.,  p.  37,  citing  Vattel. 

(m)  Boyer's  Civil  Law,  166. 

(n)  Phillim.  Juris.,  p.  162;  D.  &  B.  36.  And  see  further  as  to 
evidence  of  domicile  :  Jessup  v.  Simpson,  14  U.  C.  R.  213. 

(o)  McDonald  v.  McD.,  5  L.  J.  U.  C.  66  ;  Edwards  \.  E.,  20  Gr.  392. 

( p)  Somerville  v.  S. ,  5  Ves.  Jr.  787.  For  exception  to  this  rule  see 
Dolphin  v.  Robins,  7  W.  R.  674. 

(q)  Somerville  v.  S.,  supra. 

(?•)  DeBonneval  v.  DeB.,  1  Curt.  863  ;  see  also  Munro  v.  M.,  7  CI. 
&  Fin.  891. 

H.S.C. — 16 
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which  the  testator  died  domiciled  (s).  And  the  practice 
now  is  to  follow  the  grant  of  the  testator's  domicile,  not 
merely  as  to  the  document  which  that  Court  has  admitted 
to  probate,  but  also  as  to  the  person  to  whom  the  grant  is 
made  (t). 
Probate  of  "  Before  granting  probate  of  a  foreign  will  (which  may 
Win!"  be  taken  to  apply  to  all  testators  domiciled  abroad),  the 
Court  will  require  to  be  satisfied  of  one  of  two  things ; — 
either  that  the  will  is  valid  by  the  law  of  the  country 
where  the  testator  is  domiciled,  which  can  be  proved  by 
the  affidavit  of  an  expert  in  that  law, — or  that  a  court  of  a 
foreign  country  has  acted  upon  it  and  given  it  efficiency." 
"  The  practice  of  the  Prerogative  Court  was  somewhat  lax 
with  regard  to  admitting  foreign  wills  to  probate,  and 
lately  more  than  one  foreign  will  has  been  admitted  to 
grant  re-  probate  in  this  country,  which,  as  it  afterwards  turned  out, 
was  not  valid  in  the  country  where  it  was  made."  "  The 
Court  will  be  satisfied  with  prima  facie  evidence  that  a 
will  has  been  recognized  and  acted  on  by  a  foreign  court ; 
but  it  will  not  give  effect  to  a  document  in  respect  of  which 
there  is  no  evidence  whatever  before  it  that  it  is  a  good 
will."  (a). 

Applications  for  grants  in  such  cases  are  made  : — 

1.  After  a  grant  has  already  been  made  in  the  country 
of  domicile  ; 

2.  When  a  grant  is  first  applied  for  in  a  Surrogate  Court 
in  this  Province. 

"  The  court  has  no  power  to  grant  probate  of  any  foreign 
will  unless  it  is  i^rima  facie  satisfied  by  some  document  or 
another  that  such  will  has  been  recognized  as  valid  by  the 
foreign  court ;  or  unless  it  is  proved  a  valid  will  according 

(*)  Wms.  Exors,  9th  ed.  298. 

(t)   See  Kill,  2  P.  &  D.  90 ;  Miller  v.  James,  3  P,  &  D.  4. 

(«)  Per  Sir  J.  P.  Wilde,  in  Deshais,  34  L.  J.  (N.  S.)  P.  M.  &  A.  58. 
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to  the   law  of   the  place  where  the   testator  was  domi- 
ciled." (v). 

An  exception  to  the  rule  referred  to  arises  where  the  Exception. 
primary  administration  has  been  granted  to  a  creditor.  In 
that  case  the  Court  in  making  the  ancillary  graut  does  not 
necessarily  commit  the  administration  to  the  party  ap- 
pointed by  the  Court  of  the  domicil,  as  the  appointment  of 
a  creditor  is  not  of  right,  but  one  resting  in  the  discretion 
of  the  Judge  who  appoints  (w). 

In  the  first  class  of  cases  a  Surrogate  Court  will  adopt 
the  foreign  letters  as  the  foundation  for  its  own  grant,  and 
make  the  grant  to  the  person  recognized  by  the  foreign 
court,  even  although  such  person  would  not  be  entitled  by 
our  own  law  (x). 

The  Lord  Chancellor  in  the  case  of  Enohin  v.  Wylie  (y),  Ancillary 
which  was  the  case  of  an  Englishman  dying  domiciled  in  bate. 
Russia  testate,  and  possessed  of  personalty  in  England,  as 
well  as  in  Russia,  the  executors  in  Russia  having  proved 
the  will  there, — said  that  "  when  the  Court  of  Probate 
was  satisfied  that  the  testator  died  domiciled  in  Russia, 
and  that  his  will  containing  a  general  appointment  of 
executors  had  been  (as  it  was)  duly  authenticated  by  those 
executors  in  the  proper  court  in  Russia,  it  was  the  duty  of 
the  Probate  Court  in  this  country,  at  once  to  revoke  the 
letters  of  administration  which  had  been  granted,  and  to 
clothe  the  Russian  executors  with  ancillary  letters  probate 
to  enable  them  to  get  possession  of  that  personal  estate 

(v)  Per  Sir  J.  P.  Wilde,  in  DeVigny,  34  L.  J.  N.  S.  (P.  M.  &  A.)  58. 

(u?)  In  re  O'Brien,  2  O.  R.  329;  Re  Williams,  5  Demarest  (N.  Y.  Surr  ) 
'292.  ' 

(*)  See  Hill,  2  P.  &  D.  90  ;  Smith,  16  W.  R.  1130  ;  and  Miller  v 
James,  3  P,  &  D.  4  ;  21  W.  R.  272. 

(y)  10  H.  L.  19. 
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which  in  fact  though  not  in  law,  was  locally  situate  in 
England."  (z). 

But  as  before  stated  a  copy  of  a  foreign  will  authenti- 
cated by  a  notarial  certificate  merely  is  not  sufficient.  Some 
document  equivalent  to  probate  is  required.  "  If,"  said  Sir 
J.  P.  Wilde  (a),  "  you  can  show  me  any  document  that  pur- 
ports on  the  face  of  it  to  be  equivalent  to  probate,  any  act  of 
the  foreign  court  the  language  of  which  carries  to  my  mind 
in  any  shape  or  form  that  the  foreign  Court  has  adopted 
the  document  as  a  will,  that  will  be  sufficient  for  me." 

As  to  cases  where  a  grant  had  been  made  in  England, 
the  law  was  stated  by  Lord  Mansfield,  C.J.,  in  Bum  v. 
Cole  (b) ;  viz.,  that  where  the  deceased  resided  in  Eng- 
land, and  had  assets  there  as  well  as  in  a  British-American 
Plantation,  the  Judge  of  Probate  in  the  Plantation  was 
bound  by  the  administration  granted  by  the  Prerogative 
Court  in  England  to  grant  to  the  same  person  (c). 

Upon  filing  an  exemplification  of  letters  probate  or 
letters  of  administration  granted  by  the  Probate  Division, 
High  Court  of  Justice,  in  England,  or  of  the  grants  of  the 
former  courts,  having  probate  jurisdiction  in  England,  or 
of  grants  made  in  Ireland,  a  Surrogate  Court  in  this  Pro- 
vince adopted  such  a  grant  as  the  foundation  for  a  new 
grant  as  to  the  property  here  (cl). 

A  similar  practice  prevailed  in  the  former  Court  of 
Probate  for  Upper  Canada  (e). 

(z)  See  also  Carke,  15  W.  R.  881  ;  36  L.  J.  (N.  S.),  p.  72  ;  and  Vide 
ubi.  inf.  "  Ancillary  Grants." 

(a)  DeVigny,  supra. 

(b)  Arab.  416. 

(c)  And  see  Wms,  Exors.  9th  ed.  301. 

(d)  Cuthbert,  dec.,  Burr.  Ct.  Co.  York,  1879.  Ann  Gee  Macaulay,  lb., 
1862  ;  B.  Burnett,  lb.,  1874  ;  Rev.  Thos.  Schrieber,  lb.;  F.  V.  Northey,  lb., 
1879. 

(e)  Sir  James  Monk,  1831 ;  Maj.-Qen.  Hy.  Darling,  1837 ;  Sarah 
Shuter,  1856;  W.  R.  Sanders,  1851  (Ireland,  Exemp.  P.  C.) 
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Resealing  has  now  been  substituted  for  the  new  grant 
formerly  issued,  by  Act  of  the  Legislature  of  Ontario,  as 
follows  : — 

"  Where   any  probate  or  letters  of  administration,  or  Manner  of 

"     r  giving  ef- 

other  legal  document  purporting  to  be  of  the  same  nature,  feet  to 
granted  by  a  Court  of  competent  jurisdiction  in  the  United p^ate, 
Kingdom,  or  in  any  Province  or  territory  of  the  Dominion,  g^?^  or 
or  in  any  other  British  Province,  is  produced  to,  and  a  copy  2olon^al 
thereof  deposited  with,  the  registrar  of  any  Surrogate  Court 
of  this  Province,  and  the  prescribed  fees  are  paid  as  on  a 
grant  of  probate  or  administration,  the  probate,  or  letters 
of  administration  or  other  document  aforesaid,  shall,  under 
the  direction  of  the  Judge,  be  sealed  with  the  seal  of  the  Regaling. 
Surrogate  Court,  and  shall  thereupon  be  of  the  like  force 
and  effect  in  Ontario,  as  respects  personal  estate  only,  as 
if  the  same  had  been  originally  granted  by  the  said  Surro- 
gate Court  of  this  Province,  and  shall  (so  far  as  regards 
this  Province)  be  subject  to  any  orders  of  the  last  mentioned 
Court,  or  on  appeal  therefrom,  as  if  the  probate  or  letters 
of  administration  had  been  granted  thereby." 

"  The  letters  of  administration  shall  not  be  sealed  with  Security 
the  seal  of  the  Surrogate  Court  of  this  Province  until  a 
certificate  has  been  filed  under  the  hand  of  the  registrar  of 
the  Court  which  issued  the  letters,  that  security  had  been 
given  in  such  Court  in  a  sum  of  sufficient  amount  to  cover 
as  well  the  assets  within  the  jurisdiction  of  such  Court  as 
the  assets  within  Ontario ;  or,  in  the  absence  of  such 
certificate,  until  like  security  is  given  to  the  Judge  of  the 
Surrogate  Court  covering  the  assets  in  Ontario  as  in  the 
case  of  granting  original  letters  of  administration." — 51  V. 
c.  9,  Ont.  (/). 

(f )  In  force  on,  from  and  after  1st  June.  1893;  See  Ontario  Gazette 
of  May  27,  1893  ;  see  also  the  Reciprocal  Legislation  of  the  British 
Parliament,  55  V.  c.  Q,—The  Colonial  Probates  Act,  1892,  made  to  apply  to 
Ontario  by  Imperial  Order  in  Council  of  15th  March,  1893. 
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Exemplifications,  as  understood  in  the  Surrogate  Courts, 
are  according  to  the  forms,  numbered  25  and  26,  S.  C.  Rules, 
1892,  post ;  which  follow  the  forms  of  the  English  Court  of 
Probate. 

Scotch  In  Scotland  if  the  deceased  has  left  a  will  or  a  deed  of 

Trust  Disposition  and  Settlement,  or  other  writing,  naming 
an  executor,  such  executor  may  obtain  from  the  Sheriff  of 
the  County,  in  his  capacity  of  Commissary  of  the  County, 
"  Confirmation  of  the  Testament,"  which  is  evidenced  by  a 
certificate  under  the  seal  of  office  of  the  Commissariot  and 
signature  of  the  proper  officer,  called  a  "  Testament,  Testa- 
men  tar  or  confirmation  of  an  executor  nominate"  (g).  If 
the  deceased  was  domiciled  abroad  or  his  domicile  be 
unknown,  the  Sheriff  of  Edinburgh  acting  as  Commissary 
grants  confirmation. 

This  corresponds  to  what  is  known  in  England  as  pro- 
bate of  a  will  (h). 

If  the  deceased  has  left  no  will,  or  a  will  not  naming 
an  executor,  the  Commissary  may  constitute  an  executor, 
dative  qua  next  of  kin  (or  other  character).  The  official 
certificate  in  this  case  is  a  "  Testament  Dative,"  and  corre- 
sponds to  letters  of  administration  or  administration  with 
the  will  annexed  in  England  or  this  Province. 

Attention  may  be  called  to  the  fact  that  real  or  heritable  estate 
cannot  be  disposed  of  by  will  in  Scotland.  Any  instrument  affecting 
realty  must  be  a  deed  inter  vivos.  The  appropriate  conveyance  is  a  Trust 
Disposition  and  settlement.  This  instrument,  although  a  deed  by  the 
law  of  Scotland,  is  not  a  deed  according  to  the  law  of  Ontario  ;  as  it  is  not 
under  seal.  Consequently  it  does  not  affect  real  estate  here  as  a  deed,  and 
a  difficulty  arises  in  obtaining  registration  of  such  an  instrument  in  the 
Registry  office.  It  is  suggested  that  in  cases  of  this  nature  a  copy  of  the 
Trusts  Disposition  and  Settlement  be  obtained  from  the  Sheriff  court 
books  or  the  books  of  Council  or  Session  authenticated  by  the  seal  of  the 

(g)  Vide  Imp.  Stat.  21  and  22  Vict.  c.  56  ;  Wms.  Exors.  9th  ed.  298; 
and  Ewing  v.  Orr  Ewing,  9  A.  C.  34  ;  10  H.  L.  453  (1885). 

(h)  Patterson's  Comp.  E.  <&  S.  Law ;  and  see  Wms.  Exors.  9th  ed. 
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court,  and  appended  to  the  exemplification  of  the  Confirmation,  and 
registered  as  a  will.  The  Disposition,  although  a  deed  inter  vivos,  is 
executed  mortis  causA. 

As  it  may  be  of  importance  to  parties  resident  in  this  Scotch 
country  to  know  the  order  of  choice  observed  by  the  Com- 
missary in  the  appointment  of   executors  dative,  it   has 
been  thought  advisable  to  mention  it. 

The  order  is  : — 

1.  The  universal  {i.e.,  residuary)  legatee,  including 
trustees. 

2.  The  next  of  kin. 

3.  Children  or  descendants  of  any  predeceasing  next 
of  kin. 

4.  The  widow. 

5.  A  creditor. 

6.  A  legatee. 

And  when  it  was  necessary  that  a  personal  representa- 
tive should  be  appointed  of  the  estate  of  the  same  deceased 
in  this  Province,  a  Surrogate  Court  would,  upon  filing  an 
exemplification  or  an  authenticated  copy  of  the  will  and 
testament-testamentar  or  of  the  testament  dative,  in  the 
Registry,  grant  probate  or  administration  with  the  will 
annexed  to  the  proper  parties  {%). 

The  deceased  having  been  domiciled  in  Scotland  at  the  instances. 
time  of  his  death,  and  possessed  of  property  in  this  Pro- 
vince, Surrogate  Court  grants  have  been  made  as  to  such 
property  as  follows  : 

Administration  with  the  will  annexed  was  granted  to 
the  attorneys  under  power  of  attorney  from  executors, 
confirmed  in  Scotland,  of  a  mutual  Disposition  and  Deed 
of  Settlement,  upon  filing  an  authenticated  copy  certified 
to  have  been  "  Recorded  in  the  Commissary  Court  Books, 

(i)  See  as  to  practice  recently  introduced  of  Re-sealing  Grants,  ante 
p.  245  ;  and  Wms.  Exors.,  9th  ed.,  298. 
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Lanarkshire,  to  which  was  appended  a  copy  of  the  testa- 
ment-testamentar  or  confirmation  of  the  executors  nomi- 
nate in  the  form  prescribed  by  21  and  22  Vict.  c.  56,  Imp. 
Stat,  under  the  seal  and  signature  of  the  Commissary  "  ( j). 
And  in  another  case  on  filing  an  authenticated  copy  of  a 
will  "  extracted  from  the  Register  of  Deeds,  &c,  in  the 
books  of  the  Council  and  Session  "  and  the  signature  of  the 
proper  officer  (k). 

And  in  a  case  of  intestacy,  administration  was 
granted  to  the  agent  of  the  estate  in  this  country  who  had 
received  a  power  of  attorney  from  the  duly  appointed 
administratrix  in  Scotland  (I). 

The  resealing  of  Scotch  grants  now  takes  the  place  of 
the  new  grant  formerly  made  :  See  the  Act  of  51  V.,  before 
quoted.  The  expressions  "  probate  "  and  "  letters  of  admin- 
istration "  include  confirmation  in  Scotland  (m).  The  Act 
extends  not  only  to  grants  of  Courts  having  jurisdiction  in 
matters  of  probate  in  the  United  Kingdom  and  British 
Possessions,  but  also  to  those  made  by  a  British  Court  in  a 
foreign  country ;  (sec.  3). 
Probate  of  a  testator  executed  two  testamentary  papers,  one  dis- 
Wills.  posing  exclusively  of  property  in  Scotland,  the  other  deal- 
ing solely  with  property  in  England.  By  the  Scotch  testa- 
mentary paper  all  the  testator's  debts  were  charged  on  the 
Scotland.  Scotch  estate.  Two  of  the  executors  of  the  English  will 
were  trustees  of  the  Scotch  estate.  The  Court  being  satis- 
fied that  no  creditor  would  be  prejudiced,  made  a  grant  of 
probate  of  the  English  will  alone,  without  requiring  the 
Scotch  deed   to   be   incorporated,  upon   condition   that  a 

(j)  In  the  goods  of  John  McDoioell,  dec,  Surr.  Ct.  York  &  Peel,  1862. 

(k)  In  the  goods  of  the  Rev.  Alex.  Pollock,  Surr.  Ct.  Co.  York,  1S78,  and 
Re  Neil  Roger,  dec.,  lb.,  1877. 

(I)  In  the  goods  of  Sir  Alexander  Mackenzie,  Ct.  Prob.  U.C.,  1822. 

On)  The  Colonial  Probates  Act,  1892,  s.  6  ;  now  in  force  in  Ontario  see 
p.  245,  ante  n. 
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certified  copy  of  such  deed  was  filed,  and  a  note  to  that 
effect  made  on  the  probate  (n). 

Exemplifications  of  grants  from  the  Proyince  of  Que-  Quebec 
bee  (o) ;  and  other  British  colonies  (p).  were  acted  upon  by  colonies. 
Surrogate  Courts  in  Ontario. 

The  same  practice  as  modified  by  the  Act  of  51  V.  c.  9, 
would  appear  to  be  applicable  to   a  will  that  has  been 

(n)  P.  A.Fraser,  P.  (1891)  285. 

(o)  Hon.  Peter  McGill,  Surr.  Ct.  York  &  Peel,  1861 ;  W.  Lyman,  Ct. 
Prob.  U.  C,  1857.  It  is  provided  in  the  Civil  Code  of  Quebec,  Art.  842, 
that  wills  may  be  made  : — 1.  In  notarial  or  authentic  form  ;  2.  In  the 
form  required  for  holograph  wills  ;  3.  In  writing  and  in  the  presence  of 
witnesses  in  the  form  derived  from  the  laws  of  England.  Authentic 
wills  must  be  made  as  originals  remaining  with  the  notary,  Art.  844. 
Holograph  wills  must  be  wholly  written  and  signed  by  the  testator,  and 
require  neither  notaries  nor  witnesses.  They  are  subject  to  no  particular 
form,  Art.  850.  The  originals  and  legally  certified  copies  of  wills  made 
in  authentic  form  make  proof  in  the  same  manner  as  other  authentic 
writings,  Art.  856.  Holograph  wills  and  those  made  in  the  form  derived 
from  the  laws  of  England  must  be  presented  for  probate  to  the  Court 
exercising  superior  original  jurisdiction  in  the  district  in  which  the 
deceased  had  his  domicile,  or,  if  he  had  none,  in  the  district  in  which  he 
died,  or  to  one  of  the  Judges  of  such  Court  or  to  the  prothonotary  of  the 
district.  The  Court,  or  Judge,  or  the  prothonotary,  receives  the  deposi- 
tions in  writing  and  under  oath  of  witnesses  competent  to  give  evidence, 
and  these  depositions  remain  affixed  to  the  original  will,  together  with 
the  judgment  if  it  have  been  rendered  out  of  Court,  or  a  certified  copy  of 
it  if  have  been  rendered  in  Court.  Parties  interested  may  then  obtain 
certified  copies  of  the  will,  the  proof,  and  the  judgment, which  copies  are 
authentic  and  give  effect  to  the  will  until  it  is  set  aside  upon  contestation, 
Art.  857.     As  to  Testamentary  Executors,  vide,  Arts.  905-924. 

All  tutorships  are  dative  ;  they  are  conferred  on  the  advice  of  a  family 
council,  by  a  competent  Court  or  by  any  judge  of  such  court  having  civil 
jurisdiction  in  the  district  where  the  minor  has  his  domicile  or  by  the 
prothonotary  of  such  Court,  Art.  246,  et  seq.  As  to  curatorships,  vide, 
Art.  324,  et  seq.     As  to  administration  by  tutors,  vide,  Art.  290,  et  teq. 

Succession  is  the  transmission  by  law  or  by  the  will  of  man,  to  one 
or  more  persons,  of  the  property  and  the  transmissible  rights  and  obliga- 
tions of  a  deceased  person,  Art.  596.  An  intestate  succession  is  that 
which  is  established  by  law  alone,  and  testamentary  succession  that 
which  is  derived  from  the  will  of  man.  The  former  takes  place  only  in 
default  of  the  latter,  Art.  597.  As  to  the  acceptance  or  renunciation  of 
sucessions,  vide,  Arts.  641-688,  and  R.  S.  P.  Q.  1888,  Art.  5801.  See  also 
R.  S.  O.  c.  62,  ss.  32,  33;  and  Sharpe's  Civ.  Code,  Que. 

(p)  See  Statutes  in  Appendix.  An  Act  respecting  Ancillary  Probates 
and  Letters  of  Administration,  51  V.  c.  9,  Ont. ;  and  An  Act  to  provide  for 
the  Recognition  in  the  United  Kingdom  of  Probates  and  Letters  of  Adminis- 
tration granted  in  British  Possessions,  55  V.  c.  6,  Imp.,  The  Colonial  Probates 
Act,  1892. 
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proved  in  the  Consistorial  Court  of  the  Bishop  of  Sodor 
and  Man,  or  in  the  Decanal  Court  of  Jersey  or  in  any 
foreign  court,  it  being  presumed  that  the  court  in  which  the 
original  will  is  deposited  is  competent  to  deal  with  the 
matter,  and  has  been  satisfied  of  the  validity  of  the  will, 
no  affidavit  of  law  or  domicile  being  required  (q). 

Exemplifications  from  Surrogate  or  Probate  Courts  in 
the  United  States,  which  are  Courts  of  Record,  having 
seals,  generally  contain  a  transcript  of  the  record,  showing 
all  the  proceedings  had  before  the  court,  upon  which  the 
court  based  its  order  or  decree  for  the  grant  to  issue. 
They  cover  the  same  particulars  as  the  forms  referred  to  at 
page  244  ante  ;  and  are  issued  under  the  hand  and  seal  of 
the  court.  Upon  such  an  exemplification  being  filed,  a 
Surrogate  Court  in  this  Province  will  follow  it  in  making 
a  grant  as  to  estate  in  this  Province  (r). 

A  testator  having  an  English  domicile  of  origin  died 
in  Belgium  possessed  of  property  in  England  and  in 
Belgium.  He  left  two  wills,  one  in  the  English  form  dis- 
posing of  his  property  in  England,  the  other  in  the  Bel- 
gium form  disposing  of  his  estate  situate  in  Belgium. 
The  Court  on  the  renunciation  of  the  Belgian  executor 
and  on  an  affidavit  that,  according  to  the  law  of  Belgium, 
the  Belgian  will  only  applied  to  the  property  in  that 
country,  granted  probate  of  both  wills,  as  together  con- 
stituting the  last  will  of  the  deceased,  to  the  English 
executor  (s). 

D.  M.  K.,  a  Persian  subject,  was  by  decree  of  a  Persian 
Court  declared  entitled  to  certain  property  in  England. 
The  decree,  though  founded  partly  upon  a  will,  made  no 


{q)  Coote,  8th  ed.  212. 

(r)  R.  S.  Buchanan  (N.Y.)  Surr.  Ct.  York  &  P.,  1862;  Ann  J.  Madden 
(La.),  lb.,  1879;  F.  Chatham  (N.Y.),  lb.,  1879.  The  same  practice  pre- 
vailed in  the  former  Court  of  Probate  U.  C,  John  Hay  (N.Y.),  1850. 

(s)  W.  W.  Bolton,  12  P.  D.  202. 
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mention  of  it ;  and  the  Court  which  had  custody  of  the 
will  refused  to  give  a  copy  of  it.  The  Court  of  Probate 
granted  letters  of  administration  limited  to  the  propertjT 
mentioned  in  a  duly  authenticated  copy  of  the  decree. 
The  Court  allowed  the  law  applicable  to  the  case  to  be 
proved  by  the  Persian  ambassador  (t). 

The  testator  executed  two  wills — one  according  to  the  p^^E8' 
English  form,  appointing  executors,  and  disposing  solely  in  England 
of  his  property  in  England,  the  other   according   to  the  zeriand. 
Swiss  form,  by  which  no  executors  were  appointed,  which 
purported  to  be  entirely  independent  of  the  English  will, 
and   which   affected   only   property   in    Switzerland    and 
Italy.     It  was  held,  on  an  affidavit  being  filed  that  if  the 
English    executors   intermeddled    with   the    Swiss   estate 
they  would  come  into  conflict  with  the  Swiss  Court,  which 
by  the  law  of  the  country  had  the  administration  of  the 
estate,  and,  on  a  copy  of  the  Swiss  will  being  filed,  that 
probate  might  be  granted  of  the  English  will  alone  (u). 

A  testator  died  possessed  of  property  in  England  and  Estate  in 
South  Africa.     He  executed  two  wills,  one  disposing  of  his  and  South 
English  estate  and  the  other  of  his  South  African  estate, Afnca- 
each  purporting  to  be  independent  of  the  other,  and  in- 
tended to  have  no  operation  on  the  property  disposed  of 
by  the  other.     It  was  held  that  probate  might  be  granted 
of  the  English  will  without  requiring  the  South  African 
will  to  be  brought  in,  on  affidavit  being  filed  exhibiting  an 
attested  copy  of  it,  and  a  statement  being  inserted  in  the 
probate  that  such  affidavit  had  been  filed  (v). 

A  testator  possessed  of  property  in  England  and  Can- Tw0  wills- 
ada  made  two  wills,  each  purporting  to  be  independent  of 
the  other,  and  disposing  only  of  the  estate  situate  in  the 

(t)  Dost  Aly  Khan,  6  P.  D.  6. 
(u)  Be  La  Rue,  15  P.  D.  186. 
(v)  Callaway,  15  P.  D.  147  ;  following  In  the  goods  of  Astor,  1  P.  D.  150. 
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country  to  which  it  referred.  It  was  held,  following  In 
the  goods  of  Astor,  1  P.  D.  150,  and  In  the  goods  of  Calla- 
way, 15  P.  D.  147, — that  probate  might  be  granted  of  the 
English  will  on  an  affidavit  being  filed  exhibiting  a  copy 
of  the  Canadian  will,  a  statement  of  the  filing  of  such 
affidavit  to  be  indorsed  on  the  probate,  an  affidavit  being 
also  required  showing  that  the  moveables  mentioned  in 
the  Canadian  will  were  in  Canada  at  the  time  of  the 
testator's  death,  and  that  the  moveables  mentioned  in  the 
English  will  were  in  England  (w). 

A  testator  made  a  will  in  England  which  disposed 
only  of  English  property.  Subsequently  he  made  abroad 
another  will  which  disposed  of  property  abroad,  and  can- 
celled all  previous  dispositions.  The  Court  with  the 
consent  of  all  the  parties  interested  ordered  probate  of  the 
English  will  only,  and  allowed  the  foreign  will  to  be 
delivered  out  of  the  registry  for  probate  abroad  (x). 

If  the  will  of  a  domiciled  foreigner  be  in  English,  a 
copy  of  the  English  original,  not  of  the  registered  trans- 
lation into  the  foreign  language,  will  be  required  for  pro- 
bate in  this  country  (y). 

In  a  late  case  a  person  domiciled  in  Mexico  made  a 
will  according  to  the  law  of  Mexico,  but  written  in  Eng- 
lish. The  proper  court  there  decreed  probate  of  a  Spanish 
translation  and  not  of  the  original.  Application  was 
made  for  administration  (will)  limited  to  property  in 
England.  Per  Cur. :  "  The  certified  translation  of  the 
original  will  is  the  proper  document  upon  which  I  must 
act.  The  courts  here  give  credit  to  a  foreign  tribunal 
for  having  duly  investigated  the  facts  upon  which  it  pro- 
ceeded ;  and  in  this  case  I  find  that  the  foreign  court  has 
recognized  the  existence  of  a  will  in  a  particular  form  as 


(w)  Seaman,  L.  R.  [18911  P.  253. 

(jj)  Smart,  9  P.  D.  64. 

(y)  See  Dehais,  4  Sw.  &  Tr.  14. 
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contained  in  a  Spanish,  or  alleged  Spanish,  translation  of 
the  original  will.  That,  therefore,  is  the  only  document 
on  which  I  can  proceed,  and  upon  that  document  being 
translated  into  English  I  shall  act  upon  it."  Administra- 
tion with  the  will  so  translated  annexed  was  granted  (z). 

Office  copies  of  wills  from  a  foreign  court  in  which  a 
seal  is  used,  cannot  be  proved  unless  the  seal  of  the  court 
be  affixed  to  them  (a). 

In  the  goods  of  Lt.  Col.  Laurent  Quetton  St.  George  France. 
(Ct.  Prob.  1822),  the  testator  domiciled  in  France,  had 
made  his  will  in  the  French  language,  which  had  been 
proved  according  to  the  laws  of  that  country.  Probate 
was  granted  upon  a  notarial  copy  of  the  original  in  the 
French  language  being  tiled,  together  with  a  translation 
into  English  made  by  a  person  proved  to  be  conversant 
with  both  languages,  and  sworn  to  before  a  notary  public 
in  this  province.  The  signature  of  the  notary,  certifying 
the  copy  of  the  French  Probate  was  certified  by  the  Presi- 
dent of  the  Civil  Tribunal  whose  signature,  as  qualified, 
was  certified  by  the  British  Vice-Consul. 

In  another  case,  the  will  having  been  proved  in  the 
French  Courts  and  deposited  with  a  notary  who  by  the  law 
of  France  was  forbidden  to  allow  it  to  be  removed  from 
his  custody,  it  was  held  that  probate  might  be  granted  of 
a  copy  of  the  original  will  properly  proved,  limited  to  such 
time  as  might  elapse  before  the  original  itself  should  be 
brought  in  (6). 

As  to  the  second  class  of  cases  : — 

If  the  testator  die  abroad  it  is  generally  assumed  that  Grant  first 
he  was  domiciled  in  the  country  in  which  he  died,  and  m  Ontario!" 
evidence  must  be  given  showing  that  his  will  was  exe- 
cuted in  conformity  with  the  law  of  such  country  before 

(z)  John  Rule,  4  P.  D.  76. 
{a)  C.  &  Tr.  11th  ed.  228. 
(6)  Lemme,  [1892]  P.  89. 
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it  will  be  admitted  to  probate.  The  law  is  proved  by  the 
evidence  (usually  by  affidavit)  of  a  practising  advocate  in 
the  courts  where  it  is  administered  (c). 

The  certificate  of  the  British  Ambassador,  under  the 
seal  of  the  legation,  has  been  received  (d). 

thou^h'not        "^  ^ne  testator,  though  residing  or  dying  in  a  foreign 
domiciled,  country,   was   not  domiciled   there,   but   in  Ontario,   the 
requisite  negative  proof  will  have  to  be  given.      In  this 
case  the  will  is  tested  by  the  law  of  Ontario. 

In  making  its  grants  the  Court  will,  in  some  instances, 
adopt  the  rules  of  foreign  law,  though  they  clash  with  its 
own  fixed  principles.  Accordingly  the  Court  will  apply 
to  the  word  executor  the  same  sense  of  limited  duration 
which  the  French  law  attributes  to  it,  and  will  pass  over 
such  executor  if  his  time  has  expired  (e). 

Transla-  Where  the  will  is  in  a  foreign  language,  a  translation 

tion.  .  °  ... 

of  the  foreign  will,  whether  it  be  the  original  or  a  notarial 
copy,  must  be  annexed  to  the  foreign  document.  The 
translator,  if  he  is  not  an  English  notary,  makes  an  affidavit 
as  to  his  qualification,  and  verifies  the  translation.  When 
application  is  made  for  probate,  the  executor  is  sworn  to 
the  foreign  original  or  copy,  but  the  translation  alone  is 
engrossed  and  registered  (/). 

A  will  made  in  France  in  the  English  form  by  a  French- 
man who  had  been  naturalized  in  England,  but  retained 
his  French  domicile,  was  admttted  to  probate  in  England, 
under  the  French  law  (g). 

(c)  Bonelli,  45  L.  J.  (N.S.)  P.  M.  &  A.  43  :  Bristowe  v.  Squeville,  5 
Exch.  275,  and  D.  &  B.  372  ;  and  Re  C.  J.  Campbell,  Surr.  Ct.  Co.  York, 
1879. 

(d)  Klingmann,  3  Sw.  &  Tr.  19  ;  see  also  Ann  Dormoy,  3  Hagg.  767. 

(e)  Lannenville  v.  Anderson,  30  L.  J.  R.  (N.S.)  25. 
(/)  C.  &  Tr.  230;  and  Dehais,  ubi.  snp. 

(g)  Lacroix,  2  P.  &  D.  97. 
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The  Court  will  also  defer  to  the  rules  of  foreign  law  in  Adminis- 
granting  administration  of  the  intestate  estate  of  a  domiciled 
foreigner  Qi).  As  in  a  case  in  which  it  was  granted  of  the 
effects  of  a  domiciled  Scotchman  to  the  brother,  the  next 
of  kin  of  the  deceased  without  citing  the  widow,  a  similar 
grant  having  already  been  made  in  Scotland  (i). 

There  are  special  statutory  provisions  in  England  as  to  British 
admitting  to  probate  the  will  of  a  British  subject  made  out 
of  the  United  Kingdom,  whatever  may  be  the  domicile  of 
such  person  ( j). 

A  will  of  a  foreigner  executed  abroad  according  to  the  Will, 
formalities  required  by  the  English  law  is  invalid,  not- 
withstanding the  provisions  of  24  &  25  Vict.  c.  114  (Imp.), 
and  the  Naturalization  Act,  1870  (k). 

A  will  made  according  to  the  forms  of  English  law  by  Alien, 
an  alien,  who,  though  her  domicile  of  origin  was  English, 
was  domiciled  abroad  at  the  time  of  making  her  will  and 
at  her  death,  is  not  entitled  to  probate  in  England.  In 
determining  what  is  a  valid  will  of  an  alien,  the  general 
principles  of  law  prior  to  the  passing  of  the  Naturalization 
Act  are  still  applicable  (I). 

A  testator  domiciled  in    British  Guiana   by  his  will  Substitu- 
appointed  two  executors — one  resident  in  the  colony,  the  c'utors— *e 
other  resident  in  England — with  power  of  substitution  in  DuThL 
the  event  of  either  or  both  being  unable  or  unwilling  to 
act.     The  executor  resident  in  the  colony  administered  the 
estate  on  his  own  behalf,  and  on  behalf  of  the  other  execu- 

(h)  Isabella  Stewart,  1  Curt.  904 ;  Viesca  D' Aramburia,  2  Curt.  377 ; 
Beggia,  1  Add.  340  ;  Weaver,  36  L.  J.  P.  &  M.  41  (1865)  ;  Gentilli,  sap.  ; 
Wharton's  Conn.  Laws,  §  608 ;  Kent's  Com.  429  n  (6)  ;  and  Wms.  Exors 
9th  ed.  366  ;  C.  &  Tr.  227. 

(i)  David  Rogerson,  2  Curt.  656. 

(j)  Imp.  Stat.  24  and  25  V.  c.  114,  1861.  It  is  said  that  before  this 
many  nice  questions  arose  as  to  how  far  wills  were  valid  where  a  change 
of  domicile,  subsequent  to  the  making  of  the  will,  had  occurred,  which 
now,  so  far  as  British  subjects  are  concerned  are  put  an  end  to  by  this 
statute.     Powles  &  Oakley,  3rd  ed.  190. 

(k)  Baroness  Von  Buseck,  6  P.  D.  211. 

(I)  Bloxamv.  Favre,  8  P.  D.  101 ;  and  see  Keller,  61  L.  J.,  P.  D.  &  A. 
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tor,  until  he  returned  to  reside  there  permanently.  By  the 
law  of  the  colony  an  executor  under  such  circumstances 
had  the  right  to  substitute  as  executor  the  Administrator- 
General  of  the  colony,  who  thereupon  became  possessed 
of  all  the  powers  necessary  for  the  administration  of  the 
estate.  This  substitution  had  been  effected  by  the  executor 
before  leaving  the  colony,  and  there  being  estate  in  England 
which  required  a  personal  representative  there,  the  court 
made  a  grant  of  administration  with  the  will  annexed  to 
persons  nominated  as  his  attorneys  by  the  Administrator- 
General  until  such  time  as  he  or  the  executor  resident  in 
England  who  had  not  renounced  should  apply,  and  without 
requiring  justifying  security  (on). 

A  testator,  whose  domicile  of  origin  was  Scotch, 
executed  a  testamentary  appointment  while  on  a  visit  to 
England,  in  the  exercise  of  a  power  contained  in  his  mar- 
riage settlement.  He  afterwards  acquired  a  domicile  in 
New  Zealand,  and  there  duly  executed  a  will  in  which  he 
referred  to  the  testamentary  appointment  and  confirmed 
it.  The  executors  named  in  the  will  obtained  probate  of 
it  in  New  Zealand ;  but  no  mention  of  the  testamentary 
appointment  was  made  in  the  probate.  The  Registrar  of 
the  English  Court  refused  to  pass  an  exemplification  of 
the  probate  on  the  ground  that  the  testamentary  appoint- 
ment was  not  referred  to  in  it.  The  appointee  then  moved 
for  a  grant  of  limited  administration  with  the  testamentary 
appointment  annexed.  It  was  held  that  the  application 
must  be  refused,  the  proper  course  being  for  the  executor 
to  apply  to  the  New  Zealand  Court  for  the  grant  of  a  fresh 
probate  including  the  testamentary  appointment  (n). 

The  Probate  Division  in  making  such  ancillary  grants 
sometimes  acts  upon  sec.  73  E.  C.  P.  Act,  corresponding 
with  sec.  56  S.  C.  Act  (o). 


()»)  Black,  13  P.  D.  5.  (n)  Crawford,  15  P.  D.  212. 

(o)   See  Earl,  1  P.  &  D.  451 ;  and  ante  p.  178. 

For  the  statutory  provision  in  cases  where  the  testator  and  intestate 
has  no  fixed  place  of  abode  in  or  resided  out  of  Ontario  at  the  time  of  his 
death,  vide  ante  pp.  12,  18. 
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CHAPTER  XX. 

REVOCATION  OF  GRANTS. 

"  After   a   grant    of    administration    no   person   shall  After 
have  power  to  sue  or  prosecute  any  action  or  otherwise  act  adminis- 
as  executor  of  the  deceased  as  to  the  property  comprised  in*™*1™  t"0 
or  affected  by  such  grant  of   administration,    until    such ac^ as  exe" 

.  cutor. 

administration  has  been  recalled  or  revoked." — S.  C.  Act,  E.  C.  P. 
s.  57  (a),  as  amended  by  53  V.  c.  17,  s.  16. 

Grants  of  probate,  and  grants  of  letters  of  administra-  Power  of 
tion  (b)  and  letters  of  guardianship  (c)  may  be  revoked  at  Courts  to 
any  time   upon   cause   shown,  there  being  no   limitation re 
either  by  statute  or  by  common  law  {d). 

In  the  Ecclesiastical  Courts  the  period  of  thirty  years 
constituted  prescription  (e). 

A  Surrogate  Court  possesses  (/),  and,  when  it  becomes 
necessary,  exercises  the  power  of  revoking  or  annulling 
for  a  just  cause  any  grant  which  it  has  made.  In  so 
doing  the  court  resumes  into  its  own  hands  the  powers 
which  it  parted  with  on  false  or  inaccurate  suggestions  (g). 

The  revocation  may  be  either  in  non-contentious  or  in 
contentious  proceedings  (h). 

{a)  See  Book  v.  B.,  ante  p.  36;  and  Irwin  v.  Bank  of  Montreal,  lb. 

{b)  D.  &  B.  539  ;  Wms.  Exors,  9th  ed.  487  ;  C.  &  Tr.  1,  11th  ed.  199. 

(c)  Be  Phillips,  post. 

(d)  D.  &  B.  539. 

(e)  lb. 

(f)  See  sections  1,  6,  56,  59,  60,  S.  C.  Act. 

(g)  See  Be  Ivory,  Hankin  v.  Turner,  L.  R.  10  C.  D.  374. 

(h)  D.  &  B.  542;  and  In  the  Goods  of  Bowlaid  Webster  dee.,  Court 
Prob.  U.  C.  1845. 

H.S.C. — 17 
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The  court  will  revoke  grants.  (1)  On  the  application  of 
the  grantee  himself,  and  with  his  consent  and  co-operation. 
(2)  On  a  suit  by  citation.  (3)  On  an  appeal  to  a  higher 
tribunal  to  reverse  the  judgment  by  which  the  grant  was 
made  (i). 

Grounds  of        A  grant  made  to  a  person  who  has  no  interest  will  be 
tion.  revoked  ;  such  a  person  having  obtained  the  grant  fraudu- 

lently, and  mala  fide,  either  by  making  a  directly  false  sug- 
falseCsug-  g'estion,  or  by  concealing  from  the  court  something  material 
gestions.     £0  ^e  case)  which  it  should  have  known  (j).     Also: — 

1.  Probate  of  a  forged  or  revoked  will. 

2.  Probate  of  a  will  obtained  whilst  a  suit  is  depending 
touching  its  validity  in  another  court,  viz. :  that  of  the 
deceased's  domicile  (k). 

3.  Probate  obtained  by  a  minor  on  the  understanding 
that  he  was  of  full  age  {I). 

4.  Letters  of  administration  granted  to  a  woman  claim- 
ing to  be  the  relict  of  an  intestate,  but  who  has  not  been 
legally  married  (m). 

5.  Letters  of  administration  granted  to  persons  claim- 
ing to  be  next  of  kin,  who  are  in  fact  illegitimate  relatives 
only,  or  imposters  or  not  next  of  kin,  there  being  others 
nearer  (n). 

6.  Letters  of  administration  granted  of  the  estate,  or 
letters  probate  of  the  will  of  a  living  person  (o). 

(i)  Vide  Wms.  Exors.  9th  ed.  487  ;  D.  &  B.  442. 
(j)  Wms.  Exors.  9th  ed.  494. 
(k)  Trimlestown  v.  T.,  2  Hagg.  248. 

(1)  Merchant's  Bank  v.  Montieth,  10  Prac.  R.  467,  and  cases  there 
cited. 

(m)  W.  Moore,  3  No.  Ca.  601. 

(«)  Bergman,  2  No.  Ca.  22. 

(o)  Chas.  J.  Napier,  1  Phillim.  83  ;  Wms.  Exors,  9th  ed.  499. 
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It  revokes  a  grant  for  the  same  want  of  interest,  where  False  suo- 
.  ,  <  gestions 

it  has  been  obtained  on  a  false  suggestion  made  by  the  made  per 

...  ,  .  mi  •       i  f  incuriam. 

party  m  ignorance  only,  or  per  incuriam.  lhis  class  or 
cases  will  necessarily  include  many  described  under  the 
first  head  : 

1.  Where  a  will  has  been  discovered  after  administra- 
tion has  been  taken. 

2.  Where  a  later  will  has  been  discovered  after  probate 
taken  of  an  earlier  will. 

3.  Where  probate  has  been  taken  of  a  will  without  a 
codicil  or  codicils  afterwards  discovered,  which  revoke  or 
add  to  the  appointment  of  executors  under  the  will. 

4.  In  cases  analagous  to  Warren  by  Ins  guardian  v. 
Kelson  (p),  where  the  Court  of  Chancery,  after  grant 
made,  differed  from  the  Prerogative  Court  in  its  construc- 
tion of  the  will,  the  Court  of  Probate  revoked  the  grant 
and  gave  a  fresh  one  to  the  person  who  was  entitled  to  the 
residuary  estate  by  the  decision  of  the  Court  of  Chancery. 

5.  Where  administration  was  granted  to  the  elected 
guardian  of  the  intestates  children,  there  being  a  testa- 
mentary guardian  who  had  not  renounced  (q). 

Also  letters  of  administration,  with  a  will  annexed, 
which  have  been  issued  upon  the  renunciation  of  an  execu- 
tor, who  had  previously  intermeddled  in  the  estate  of  the 
testator,  and  who  has  been  afterwards  compelled  by  the 
court  to  take  probate. 

A  grant  which  has  been  lawfully  made,  but  has  subse-  —defect 
quently  become  inoperative  and  useless  through  circum-  tfo^in* 
stances,  or  which,  if  allowed  to  subsist,  would  prevent  the  #rants- 
administration  of  the  estate  will  be  revoked. 

(p)  28  L.  J.  (N.S.)  124  ;  1  Sw.  &  Tr.  290. 
(q)  Louisa  Morris,  5  L.  T.  (N.S.)  768. 


260  REVOCATION    OF   GRANTS. 

Where  a  grant  has  passed  the  seal  after  the  party 
applying  has  died. 

Where  one  of  two  executors  proves  a  will,  and  be- 
comes a  lunatic,  the  other  executor,  after  the  lunacy  of  his 
co-executor,  takes  probate  himself  (r).  But  by  the  practice 
of  the  Probate  Division,  Eng.,  as  stated  in  a  work  of 
authority  (s),  the  letters  probate  first  granted  will  on 
motion  be  impounded  and  a  double  probate  granted  to  the 
co-executor. 

Where   administration,   with  will   annexed,  has   been 

granted  to  two  or  more  residuary  legatees,  of  whom  one 

subsequently  becomes  a  lunatic  (t). 

Powers  Power   is   reserved  of  making   a   grant  of  probate  to 

reserve  .    ^e  ]una^c  executor  whenever  he  shall  become  of  sound 

mind  (u). 

Where  one  of  two  or  more  administrators  becomes 
incapable  and  of  unsound  mind  a  fresh  grant  being  made 
to  the  capable  administrator  (v). 

Where  a  tenant  for  life  of  a  certain  fund,  after 
taking  administration  thereto,  assigns  his  interest  therein 
to  the  remainderman,  the  court  has  made  a  grant  to  the 
remainderman  (w). 

Where  a  creditor,  after  a  grant  of  administration, 
with  or  without  will,  has  paid  himself  his  debt,  and  left 
the  country  (x). 

(r)  Marshall,  1  Curt.  297. 

(s)  C.  &  Tr.  11th  ed.  202. 

(t)   Phillips,  Add.  336  ;  3  Curt.  429. 

(«)  Coote,  189. 

(v)  See  Newton,  3  Curt.  428;  Phillips,  2  Add.  355. 

(w)  Ferrier,  1  Hagg.  243  ;  Coote,  189. 

(x)  Jenkins,  3  Phillim.  33.  The  74th  section  of  "  The  Court  of  Pro- 
bate Act,  1857,  rendered  revocation  unnecessary  in  this  state  of  things 
by  allowing  a  grant  to  be  made  durante  absentia."  C.  &  Tr.  202  ?;. 
Possibly  section  56,  S.  C.  Act,  would  have  a  similar  effect  in  Ontario. 
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A  grant  of  administration  of  the  estate  of  an  intestate  Revoca- 
was  made  to  a  creditor  who,  after  his  debt  had  been  fully  grant, 
satisfied,  absconded  and  could  not  be  found.  A  personal 
representative  of  the  estate  being  required  in  an  action  in 
the  Chancery  Division,  the  court  revoked  the  grant  to  the 
creditor  without  citing  him,  and  made  a  new  grant  to  the 
sole  next  of  kin  of  the  deceased  (y). 

7.  A  creditor,  having  been  paid  her  debt,  was  desirous  —creditor 
bona   fide   of    retiring   from   the   administration   of    the 
estate  (z). 

In  the  last  mentioned  case  the  court,  upon  proof  of 
these  facts,  and  that  "  there  were  no  actions  or  suits  at 
law  or  in  equity  touching  or  concerning  the  estate  and 
effects  of  the  deceased,  and  the  grantee's  administration 
thereof,  depending  between  her  and  any  other  person," 
revoked  the  grant  and  decreed  administration  to  one  of 
the  intestate's  children. 

It  is  said  that  the  court  can  deal,  at  discretion,  with 
grants  made  to  creditors,  for  they  are  appointees  of  the 
court  (a). 

There  are  some  other  cases  which  do  not  come  under 
the  three  general  heads  before  mentioned. 

Where  a  grant  has  been  made  on  apparently  irresist- 
able  evidence  of  intestacy  to  the  Attorney-General,  and 
subsequently  a  person  having  right  or  interest  applies  (6). 

If  administration,  with  the  will  only,  annexed,  has  been  other 
granted  and   a   codicil  be   afterwards   found,  a   separate cases' 
grant  cannot  be  made  of  the  latter,  as  in  the  case  of  a  pro- 
bate, but  the  administration  with  the  will  annexed  must 

(y)  Bradshaw,  13  P.  D.  18. 

(z)  Edioard  Hoare,  5  L.  T.  (N.S.)  708  n.  and  2  Sw.  &  Tr.  361  in  note. 

(a)  Menzies  v.  Pullbrook,  2  Curt.  850  ;  O'Brien,  ante  p.  118. 

(b)  See  Dixon  on  Probate,  256. 
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be  revoked,  and  a  new  administration  taken,  with  both 
the  will  and  the  codicil  annexed. 

An  administration  may  be  revoked  quia  improvide, 
where  on  a  false  suggestion  in  respect  to  time  of  the 
intestate's  death,  it  has  been  issued  before  the  expiration 
of  the  time,  fourteen  days,  prescribed  by  Surrogate  Court 
Rule  4,  from  that  event,  although  it  should  be  again 
granted  to  the  same  person  (c). 

The  same  rule  would  seem  to  apply  when  it  has  been 

issued  through  the  incuria  of  the  registry,  and  without 

any  false  suggestion  on  the  part  of  the  applicants,  viz., 

where   the   day  of   the   deceased's  death    has  been  truly 

stated. 

On  whose         The  court  never  revokes  a  grant  made  to  a  wrong  per- 

tion  revo-  son  except  where  the  person  having  an  immediate  right 

made1.-       t°  the  grant  which  is  to  take  its  place  and  be  substituted 

for  it,  asks  for  it  and  is  prepared  to  take  it  at  the  time  of 

his  application  to  have  the  other  grant  revoked  (d). 

The  revocation  of  the  first  grant  and  the  substitution 
of  the  new  one  are  made  at  the  same  time.  Accordingly, 
the  court  cannot  revoke  at  the  application  of  a  creditor, 
whatever  may  be  the  merits  of  the  case,  because  such 
creditor  cannot  demand  a  grant  to  be  made  to  himself  of 
immediate  right  (e). 

The  court  requires  the  revoked  grant  to  be  produced 
and  delivered  to  the  registrar  at  the  time  of  its  revocation 
so  that  it  may  be  cancelled  in  the  registry.  The  registrar 
cuts  off  the  seal  of  the  Court,  and  makes  a  note  upon  the 
grant  to  the  effect  that  it  was  "Revoked  by  order  of  the 
Court  on  such  a  date  "(f). 

(c)  See  Toller's  Exors.  bk.  1  c.  3. 

(d)  See  Phillips  v.  Alcock,  2  Lee,  S8. 

(e)  Bergman,  2  No.  Ca.  23. 

(/)  Powles  &  Oakley,  3rd  ed.  324. 
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If  it  be  impracticable  to  compel  the  production  of  the  ^x°ep- 

1  f  x  tions. 

grant   owing  to  the  party  having  left  the  country,  the 
court  will  revoke  it,  though  it  cannot  cancel  it  (g). 

If  the  grant  has  been  lost  or  mislaid  so  that  it  cannot 
be  found,  the  court  will  revoke  it  notwithstanding  it  is  not 
forthcoming.  But  the  court  has  required  an  undertaking 
from  the  grantee  to  bring  it  in  if  it  should  be  found  (h). 

A  revoked  grant  of  administration  has  been  allowed 
to  remain  in  the  hands  of  the  solicitors  of  the  adminis- 
trator who  had  a  lien  upon  it  (i). 

As  the  court  will  only  revoke  a  grant  upon  just  cause, 
it  will  not  revoke  a  grant  made  to  a  person  on  the  sugges- 
tion of  his  being  sole  next  of  kin,  though  other  next  of 
kin  are  afterwards  discovered  and  though  all  parties  in- 
terested consent  that  the  grant  shall  be  revoked  and  a 
new  grant  made  to  another  party,  one  of  such  other  next 
of  kin  (j). 

It  will  not  revoke  a  grant  limited  to  attending  pro- 
ceedings in  the  Court  of  Chancery  before  the  suit  is  ended, 
in  order  to  enable  the  next  of  kin,  who  had  been  cited,  to 
obtain  a  general  grant  (k). 

Nor  will  the  court  revoke  such  a  grant  on  the  applica- 
tion of  the  executor  of  a  will,  if  he  cannot  show  that  in- 
convenience would  result  from  the  continuance  of  the 
limited  administration.  The  court  is  unwilling  to  disturb 
a  grant  without  just  cause,  or  where  the  executor  could 
take  a  probate  cceterorum  (I). 

(g)  Scotter  v.  Field,  6  No.  Ca.  182 ;  and  Langley,  2  Rob.  408. 

(7;    J,  Carr,  1  Sw.  &  Tr.  111. 

(i)  Barnes  v.  Durham,  1  P.  &  D.  729. 

(j)  Mary  Hyslop,  1  Rob.  457. 

(ft)  Brown,  2  P.  &  D.  456. 

(1)  Harris  v.  Milburn,  2  Hagg.  62. 
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But  in  Curry  (m)  under  nearly  similar  circumstances 
the  court  refused  to  grant  a  probate  cceterorum. 

The  court  will  not  revoke  a  grant  made  on  the  refusal 
of  a  party  cited,  and  not  appearing,  but  long  afterwards 
coming  in,  unless  there  was  misrepresentation  in  the  first 
instance  in  obtaining  it  (n). 

Subsidary  There  are  other  cases,  also,  where  the  court  does  not 
revoke  ;  but  though  it  does  not  revoke  the  old  grant,  it 
makes  a  new  grant  of  a  subsidary  nature  (o)  dependent 
upon  the  circumstances  which  have  called  for  it. 

Where  a  person  had  received  letters  of  administration 
as  a  creditor,  and  was  desirous  of  retiring  after  having  been 
paid  his  debt  the  grant  was  revoked.  The  debt  was  in 
respect  of  money  lent  the  intestate  on  mortgage  of  an 
estate  which  the  intestate  afterwards  sold,  and  a  bill  was 
filed  by  the  creditor  against  the  purchaser,  who  eventually 
paid  the  debt.  The  grant  was  made  after  institution  of 
the  suit  on  renunciation  of  widow  and  children  ( p). 

When  application  is  made  to  a  Surrogate  Court  to 
revoke  a  grant  the  proceeding  is  then  contentious  (q). 

Grant  im-         Where  a  person  who  has  taken  a  grant  subsequently 

pounded.  Decomes  0f  unsound  mind,  the  court  makes  a  new  grant, 
but  does  not  revoke  the  grant,  directing  it  to  be  impounded 
in  the  registry  during  the  grantee's  incapacity  to  make  a 
legal  use  of  it,  the  intention  being,  that,  on  his  recovery,  it 
should  be  re-delivered  to  him  to  make  what  use  of  it  he 
can  (r). 

Guardian-         The  court  will  also,  for  cause  shown,  revoke  letters  of 

ship.         guardianship,  and  make  a  new  grant  (s). 

(m)  5  No.  Ca.  54.  (n)  Lopez  v.  Hartley,  7  No.  Ca.  32  Supp. 

(o)  L.  Crupp,  3  Phillim.  499  ;  and  see  Anon.  1  Lee,  625. 
(p)  Edward  Hoare,  2  Sw.  &  Tr.  261n;  5  L.  T.,  N.  S.;  708rc. 
(g)  S.  C.  R.,  C.  B.  1. 

(r)  Henry  Binckes,  1  Curt.  286 ;  Coote,  194. 

(s)  Re  Phillips,  Ct.  Prob.  U.  0.,  Sep.  1861 ;  and  see  Rule  1,  Guardians 
and  Infants. 
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As  to  void  and  voidable  grants,  and  the  test  applied 
in  such  cases,  see  Williams  Executors,  9th  ed.,  501-504. 

"In   case,   before   the    revocation   of    any   temporary Revoca- 

tion  of 

administration,  proceedings  have  been  commenced  by  or  temporary 
against  the  administrator  so  appointed,  the  Court  in  which  gia 
the  proceedings  are  pending  may  order  that  a  suggestion  Suggestion 
be  made  upon  the  record  of  the  revocation  of  such  admin- on  record- 
istration,  and  of  the  grant  of  probate  or  administration 
which  has  been  made  consequent  thereupon,  and  the  pro- 
ceedings shall  be  continued  in  the  name  of  the  new  execu- 
tor or  administrator  in  like  manner  as  if  the  proceedings 
had  been  originally  commenced  by  or  against  such  new 
executor  or  administrator,  but  subject  to  such  conditions 
and  variations,  if  any,  as  the  Court  may  direct." — S.  C. 
Act,  s.  59. 

"  In  case  any  probate  or   administration   is   revoked  Payments 
under  this  Act,  all  payments  bona  fide  made  to  any  executor  bate  or  ad- 
or  administrator   under   such  probate  or   administration  ^n^fter- 
before  the  revocation  thereof,  shall  be  a  legal  discharge  to  wa/dj  Fe" 
the  person  making  the  same  ;  and  the  executor  or  adminis-  be  valid, 
trator  who  has  acted  under  such  revoked  probate  or  admin- 
istration may  retain  and  reimburse  himself  in  respect  of 
payments  made  by  him  which  the  person  to  whom  probate 
or  administration  may  be  afterwards  granted  might  have 
lawfully  made."— S.  C.  Act,  s.  60  (t). 

"  All  persons  and  corporations  making  or  permitting  to  Persons, 
be  made  any  payment  or  transfer  bona  fide  upon  any  pro-  Lg  pay* 
bate  or  letters  of  administration  granted  in  respect  of  the  meVt  ^pon 
estate  of  any  deceased  person  under  the  authority  of  this  granted  to 

a  liii-i  ■  /»    i  i  -!•  t    •  be  indem- 

Act,  shall  be  indemnified  and  protected  m  so  doing,  not-  nified,  etc. 
withstanding  any  defect  or  circumstance  whatsoever  affect- 
ing the  validity  of  the  probate  or  letters  of  administra-^ 
tion."— S.  C.  Act,  s.  61. 

(t)    See  also  "  An  Act  to  Protect  Persons  Acting  as  Executors  or 
Administrators,"  53  V.  c.  29. 
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CITATIONS  (a). 

Citations.  « In  case  application  is  made  for  letters  of  administra- 
tion by  a  person  not  entitled  to  the  same  as  next  of  kin  to 
the  deceased,  the  next  of  kin  or  others  having  or  pretending 
interest  in  the  property  of  the  deceased  resident  in  Ontario, 
shall  be  cited  or  summoned  to  see  the  proceedings,  and  to 
shew  cause  why  the  administration  should  not  be  granted 
to  the  person  applying  therefor ;  and  if  neither  the  next  of 
kin  nor  any  person  of  the  kindred  of  the  deceased  happens 
to  reside  in  Ontario,  then  a  copy  of  the  citation  or  sum- 
mons shall  be  served  or  published  in  such  manner  as  may 
be  provided  for  by  any  Rules  or  Orders  in  that  behalf." — 
S.  C.  Act,  s.  38. 

Advertis-         "  Citations  against  all  persons  in   general   and  other 

ing-  instruments  heretofore  required  to  be  served  by  affixing 

them  in  some  public  place,  are  in  future  to  be  served  by 
the  insertion  of  the  same  as  advertisements  in  such  news- 
papers, local,  British,  or  foreign,  as  the  Judge  may  from 

—  Judge's  time  to  time  direct.     Such  citations  can  only  be  allowed  to 

order.  .  .  , ,  . 

issue  in  cases  where  there  is  an  affidavit  to  lead  them  and 
a  Judge's  order  (see  Rule  21  ante)." — S.  C.  Rule  30. 

"  Citations  under  the  38th  section  of  the  Act  may  be 
served  by  inserting  the  same  as  advertisements  in  such 
one  of  the  Toronto  morning  papers,  or  such  other  papers( 
local  British,  or  foreign,  as  the  Judge  of  the  Court  may,  by 
special  order,  direct." — S.  C.  Rule  31. 

(a)  The  practice  in  the  Probate  Division,  Eng.,  as  to  citations  is 
that  which  prevailed  before  the  Judicature  Acts,  not  having  been  affected 
by  them  in  any  way. — C.  &  Tr.  11th  ed.  250. 
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A  citation  answers  two  purposes :  those  who  are 
primarily  entitled  to  a  grant  are  compelled  to  take  it,  or 
where  they  do  not  take,  the  process  provides  a  substitute 
for  a  voluntary  renunciation  on  their  part  (b). 

A  person  named  as  executor  may  be  cited  at  any  time 
(the  seven  days  allowed  by  Rule  3  of  the  Surrogate  Court 
Rules  having  elapsed),  even  within  a  month  of  the  testa- 
tor's death,  to  take  or  refuse  probate.  And  an  executor 
who  has  intermeddled  can  be  cited  to  take  probate ;  and  in 
case  of  refusal  may  be  compelled  by  process  of  attach- 
ment (c). 

In  the  case  of  a  will  the  residuary  legatee  cites  the  Persons  to 
executor  "  to  accept  or  refuse  the  probate  and  execution  of  the  case  of 
the  testator's  will,  or  to  show  cause  why  letters  of  admin-  j^wh^m"1 
istration  with  the  will  annexed  of  all  and  singular  the 
personal  estate  and  effects,  rights  and  credits  of  the  testator 
should  not  be  granted  to  him  (the  residuary  legatee)." 

Before  any  citation  can  issue  in  respect  of  a  will  the 
will  must  have  been  filed,  and  the  party  citing  must  either 
have  obtained  possession  of  the  will,  or  have  had  it  brought 
into  the  registry  (d). 

The  Surrogate  Courts  Act(e)  provides  means  of  com- 
pelling the  production  of  testamentary  papers,  as  follows  : — 

"  Whether  any  suit  or  other  proceeding  be  or  be  not  Orders  and 
pending  in  the  Court  with  respect  to  any  probate  or  fngsln  re- 
administration,  every  Surrogate  Court  may,  on  motion  or^0*^ 
petition  or  otherwise  in  a  summary  way,  order  any  person  duction  of 
to  produce  and  bring  before  the  Registrar  of  the  Court  or  ments  pur- 
otherwise,  as  the  Court  may  direct,  any  paper  or  writing  b°rtesta- 
being  or  purporting  to  be  testamentary,  which   may  beInenta^y• 

(b)  C.  &  Tr.  243. 

(c)  Mordaunt  v.  Clarke,  1  P.  &  D.  592  ;  and  Wms.  Esors.  9th  ed.  227. 

(d)  See  Coote  &  Tr.,  11th  ed.  244. 

(e)  Sec.  24. 
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shewn  to  be  in  the  possession  or  under  the  control  of  such 
person." — S.  C.  Act,  s.  24,  s-s.  1. 
Examina-  "  If  it  be  not  shewn  that  any  such  paper  or  writing  is 
sons  touch- in  the  possession  or  under  the  control  of  such  person,  but 
"tfuments"  ^  **  appears  that  there  are  reasonable  grounds  for  believ- 
ing that  he  has  knowledge  of  any  such  paper  or  writing, 
the  Court  may  direct  such  person  to  attend  for  the  purpose 
of  being  examined  before  the  Registrar  or  in  open  Court 
or  upon  interrogatories  respecting  the  same,  and  he  shall 
be  bound  to  answer  such  questions  or  interrogatories,  and, 
if  so  ordered,  to  produce  and  bring  in  such  paper  or  writ- 
ing, and  shall  be  subject  to  the  like  process  of  contempt  in 
case  of  default  in  not  attending  or  in  not  answering  such 
questions  or  interrogatories,  or  not  bringing  in  such  paper 
or  writing,  as  he  would  have  been  subject  to  in  case  he  had 
been  a  party  to  a  suit  in  the  Court  and  had  made  such 
default ;  and  the  costs  of  such  motion,  petition  or  other 
proceedings,  shall  be  in  the  discretion  of  the  Court." — 
S.  C.  Act,  s.  24,  s-s.  2. 

Counsel  are  permitted  to  put  questions  to  the  persons 
so  attending  (/). 
Enforcing         The  examination  if  not  by  interrogatories  must  be  in 

subpoenas,  tit 

orders,  etc.  open  court  (g).  It  is  not  applicable  to  attesting  wit- 
nesses (fi).  If  the  subpoena  be  disobeyed  it  is  enforceable 
by  process  of  contempt  (i). 

(/)  Cope,  36  L.  J.  83. 

(g)  Laios,  2  P.  &  D.  459. 

(h)  Evans  v.  Jones,  36  L.  J.  70. 

(i)  "  Every  Surrogate  Court  shall  have  the  like  powers,  jurisdiction 
and  authority  for  enforcing  the  attendance  of  persons  required  by  it  as 
aforesaid,  and  for  punishing  persons  failing  neglecting,  or  refusing  to 
produce  deeds,  evidence  or  writings,  or  refusing  to  appear  or  to  be  sworn 
or  to  make  affirmation  or  to  give  evidence,  or  guilty  of  contempt,  and 
generally  for  enforcing  all  orders,  and  judgments  made  or  given  by  the 
Court  under  this  Act,  or  under  any  other  Acts  giving  jurisdiction  to 
Surrogate  Courts,  and  otherwise  in  relation  to  the  matters  to  be  enquired 
into  and  done  by  or  under  the  Orders  made  under  this  Act,  as  are  vested 
in  the  County  Courts.'' — S.  C.  Act,  s.  19. 
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Before  attachment  is  issued  against  the  person  disobey- 
ing subpoena,  a  preliminary  order  is  made  that  such  person 
attend  and  be  examined  in  reference  to  his  possession  of 
the  paper  in  question  (j). 

If  the  Executor  have  intermeddled,  the  citation  may 
call  upon  him  to  show  cause  why  he  should  not  be  com- 
pelled to  take  probate,  on  account  of  his  having  acted  as 
executor  of  the  will  of  the  deceased  (k). 

And  if  there  be  also  a  residuary  legatee  in  trust,  the 
party  citant  cites  the  former  also  "  to  accept  or  refuse 
letters  of  administration  with  the  will  annexed  of  all  and 
singular  the  personal  estate  and  effects,  rights  and  credits 
of  the  testator  "  qua  residuary  legatee  in  trust. 

A  creditor  was  allowed  to  take  out  a  citation  although 
his  right  of  action  be  barred  by  the  Statute  of  Limita- 
tions (I). 

A  legatee,  or  a  creditor,  similarly  cites  both  the  execu- 
tor and  the  residuary  legatees,  or  the  testator's  next  of  kin 
if  the  residue  has  not  been  disposed  of. 

In  the  case  of  intestacy,  a  person  entitled  in  distribu-  Persons  to 
tion  cites  the  next  of  kin  of  the  intestate  and  his  widow, andby  ' 
if  there  be  one.     And  a  creditor  cites  the  widow,  if  there  whom>t  J11 

CfiSG  Or  ITl* 

be  one,  and  also  all  the  next  of  kin  and  other  persons  testacy. 

entitled  to  share  in  distribution  with  them. 

In  the  case  of  a  person  dying  without  known  relations, 

a  creditor  must  cite  "  all  persons  in  general "  (m). 

This  citation  is  to  be  served  on  the  Attorney-General  (n)- 

In  all  these  cases  the  preliminary  step  to  be  taken  by  Affidavit 

the  applicant  for  the  citation  is  to  make  an  affidavit  of  thetation. 

(j)  Parkinson  v.  Thornton,  37  L.  J.  3. 

(k)  Pytt  v.  Fendall,  1  Lee,  557 ;  and  see  Title  "  Renunciation." 

(I)    Coombs,  1  P.  &  D.  193,  288  ;  36  L.  J.  P.  &  M.  78. 

(to)  See  S.  C.  Rule  30,  and  C.  &  Tr.  124,  246  ;  and  see  Form  in  Appen- 
dix. 

(n)  Vide  R.  S.  O.  c.  59  ;  ante  p.  133. 
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facts  of  the  case  and  of  his  interest,  as  no  citation  issues 
until  an  affidavit,  in  verification  of  the  averments  it  con- 
tains, has  been  filed  in  the  registry  (o). 

An  attorney,  by  power,  of  the  party,  citant  has  been 
allowed  to  make  the  affidavit  (p). 

Caveat  to         I*  is  the  practice  in  the  Probate  Division,  Eng.,  under  a 

be  entered.  ru]e  ^Q  fa^  effect,  that  before  any  citation  is  signed  by  a 

registrar,  a  caveat  is  entered  against  any  grant  being  made 

in  respect  of  the  estate  and  effects  of  the  deceased  to  which 

such  citation  relates.     This  was  under  a  Rule  of  1862  (q). 

Caveat  en-        The  practice  prior  to  that  date,  and  as  it  stood  5th  Dec, 
tered.        lg5^  ^  shown  by  a  rule  0f  19th  Oct.,  1858,  as  follows  :— 

"  Upon  the  issuing  of  a  citation  under  the  seal  of  the  court, 
a  caveat  shall  be  entered  in  the  court  books  against  any 
grant  being  made  in  respect  of  the  estate  and  effects  of  the 
deceased  to  which  such  citation  relates  ;"  and  notice  thereof 
was  to  be  sent  to  the  registrar  of  any  district  in  which  the 
deceased  appears  to  have  resided  at  the  time  of  his  death, 
and  such  caveat  remained  in  force  until  the  proceedings 
following  such  citation  were  terminated  (r). 

In  order  to  clear  off  a  caveat  when  no  appearance  has 
been  entered  to  a  warning  duly  served,  an  affidavit  of  the 
service  of  the  warning,  or  a  certificate  of  the  registrar, 
statins:  the  manner  of  service  and  an  affidavit  of  search  for 
appearance  and  of  non-appearance  is  filed. 
Service  of  According  to  the  practice  of  the  Probate  Division,  Eng., 
citations  are  served  personally  whenever  that  can  be 
done(s).     Personal  service  is  effected  by  leaving   a   true 

(o)  See  S.  C.  Rule,  30. 

(j))  Re  Hutley,  1  P.  &  D.  589. 

{q)  C.  &  Tr.  247. 

(r)  27  L.  J.  (1858),  P.  M.  &  A.  94  ;  and  Horsey,  321.     Under  S.  C.  R. 
56,  notice  of  caveat  is  to  be  sent  to  the  Surrogate  Clerk. 

(s)  C.  &  Tr.  247  ;  Wms.  Exors,  9th  ed.,  379. 


citation. 
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copy  of  the  citation  with  the  party  cited,  and  by  showing 
to  him  the  original  process  under  the  seal  of  the  court. 

Service  on  a  minor  or  infant  should  be  effected  in  the- .on 

•  t  c  minor, 

presence  or  his  natural  or  legal  guardian,  or  at  least  of 

that  of    some  person  or  persons  upon  whom   his   or  her 

actual  care  and  custody  for  the  time  being  has  properly 

devolved  (t). 

Where  the  citation  was  served  upon  two  minors  at  the 
house  where  they  resided,  and  both  their  custodian  and 
next  of  kin  evaded  service,  the  service  on  the  minors  was 
held  sufficient  (u). 

A  lunatic  is  personally  served  in    the   presence  of  a  —  on 
medical  man,  (v)  or  of  the  person  who  has  the  care  of  him  unatlc- 
or  her,  (w)  and  if  he  has  a  committee  the  latter  is  served 
also  (x). 

If  a  committee  of  his  estate  has  been  appointed,  service 
upon  such  committee  as  well  as  upon  the  lunatic  is 
required. 

If  there  be  no  committee  the  next  of  kin,  if  any,  of  the 
lunatic  should  also  be  served  (y). 

As  to  when  the  Inspector  of  Asylums  is  committee, 
vide  R  S.  0.  c.  245,  ss.  53-57  (s). 

It  was  held  before  The  Married  Woman's  Property  Act  — married 
that  a  married  woman  must  be  served  in  the  presence  of     men- 

(t)  Cooper  v.  Green,  2  Add.  454 ;  Brown  v.  Wildman,  28  L.  J.  54.  For 
exception  see  Lainson  v.  Naylor,  2  Sw.  &  Tr.  7. 

(u)  Lean  v.  Viner,  3  Sw.  &  Tr.  469. 

(v)  Anna  H.  Surtees,  dec,  28  L.  J.  (P.  &  M.)  89. 

(w)  C.  &  Tr.  247. 

(x)  lb. 

(y)  C.  &  Tr.  247. 

(z)  As  to  service  on  corporations,  see  Rules  267-269,  Con.  Rules, 
Prac.  S.  C.  Ind.  Ont.  And  as  to  substitutional  service,  Rule  253,  Ibid. 
and  Nuttall  v.  N.,  31  L.  J.  P.  &  M.  164,  and  Miller  v.  il/.,  30  L.  J.  P.  &  M. 
165. 
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her  husband,  or  if  that  could  not  be  done,  the  husband 
must  also  be  served  (a). 

By  the  practice  in  the  Court  of  Probate,  Eng.,  in  the 
case  of  a  party  to  be  cited  residing  within  the  jurisdiction, 
when  personal  service  had  not  been  effected,  and  the  citant 
applied  for  permission  to  proceed,  an  affidavit  was  required 
showing  the  endeavours  which  may  have  been  made  to  serve 
the  defendant,  or  bring  the  citation  to  his  knowledge  (6). 

It  is  recommended  that  a  copy  of  the  citation  should 
be  left  at  his  residence  (c),  or  at  his  last  known  place  of 
abode  (d),  and  with  the  husband,  wife,  brother,  agent,  (e) 
or  other  person  likely  to  be  in  communication  with  him. 

If  his  address  be  known,  it  may  be  advisable  to  inform 
him  of  the  contents  and  object  of  the  citation  by  letter  (/). 

Service  by  notice  in  the  public  papers  is  substituted 
for  the  old  service  called  by  the  civilians  per  edictum  (g). 

This  is  said  to  be  constructive  service,  and  concludes 
the  party,  though  it  does  not  conclude  the  court  (h). 

When  the  residence  of  the  defendant,  though  abroad, 
was  known,  the  court  usually  required  that  the  writ 
should  be  personally  served  upon  him  (i). 

The  time  for  appearing  to  a  citation  is  fixed  by  the 
Judge  in  the  order  provided  for  in  Rule  30,  in  ordinary 


(a)  Brown  v.  Wildman,  28  L.  J.  54. 
(6)  D.  &  B.  706. 

(c)  Herbert  v.H.,2  Phillim.  230. 

(d)  T endued  v.  T.,  3  Phillim.  595  &  3  Curt.  731. 

(e)  Woolley  v.  Green,  3  Phillim.  314. 

(/)  Lisdalev.  Baloo,  cit.,  1  Phillim.  175. 

(g)  D.  &  B.  708  ;  Burn's  Eccl.  Law,  vol.  3,  p.  248 ;  and  see  Miller  v. 
Washington,  3  Hagg.  277  ;  Collett  v.  C,  3  Curt.  726  ;  Spriggs  v.  Banks, 
4  N.  C.  102. 

(h)  D.  &  B.  708. 

(i)  Ibid.  707.  See  now  as  to  service  out  of  the  jurisdiction,  Rule 
1309.     Rules  Sup.  Ct.  Jud.,  Ont. 
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cases  it  is  eight  days.  But  when  the  citee  resided  abroad 
the  time  for  appearance  is  in  the  Probate  Division  30 
days  exclusive  of  non-judicial  days  (;/'). 

After   service,   if   it   has   been    personally   effected,   a  Certificate 

of  scrvic6 

certificate  to  that  effect  should  be  endorsed  upon  the 
citation  (k). 

When  a  citation  or  judge's  order  has  been  obtained 
against  a  party  supposed  to  be  interested  in  a  proceeding 
the  proceeding  is  to  be  adjudged  contentious  (I).  And  the 
practice  and  procedure  is  then,  as  nearly  as  may  be,  to 
correspond  with  the  practice  and  procedure  of  the  High 
Court  after  appearance  entered  (m). 

After  service,  if  the  party  cited  appear  and  accept  the  Appear- 
grant  nothing  further  remains  to  be  done  by  the  party  party 
citant,  except  to  apply  to  the  court,  if  he  think  fit,  for  ancl 
order  for  the  costs  of  citing.     This  question  he  is  enabled  Caveat  to 
to  raise  by  means  of  the  caveat  before  mentioned,  for  with- he, remov- 
out  that  having  been  removed,  the   party   cited   cannot 
obtain  his  grant. 

If  the  party  cited  appears,  but  does  not  proceed   toSummons- 
obtain  the  grant,  a  summons  is  taken  out,  and  an  order 
follows  to  take  the  grant  within  a  certain  number  of  days, 
and   in   default   the   grant   is    made   to    the   party   next 
entitled. 

Upon   this   summons  the  party  citant   may   ask    theCosts- 
judge  for  the  costs  of  his  citing  the  other  party. 

Whether  costs  are  asked  or  not,  the  judge  will  order  Giant 

d       °  ordered. 

the  grant  to  pass  the  seal  to  the  party  accepting  it,  and 
the  officer  of  the  registry  will  make  it  out  in  the  usual 
way. 

(j)  C.  &  Tr.  248. 

(k)  Goodburn  v.  Bainbridge,  2  Sw.  &  Tr.  p.  4. 

(I)    S.  C.  R.  C.  B.  1. 

(m)  S.  C.  R.  C.  B.  3. 

H.S.C. — 18 
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The  non-appearance  to  a  citation  of  a  party  having  a 

superior  interest,  it'  he  has  been  served,  has  been  considered 

as  equivalent  to  a  renunciation  and  equally  binding  and 

effective  (n). 

Affidavits         If  no  appearance  be  entered  to  the  citation,  the  party 

of  service.      .  .         ■ ,  .  .        . 

citant  will,  after  the  time  fixed  by  the  citation  has  elapsed, 
file  affidavits  as  to  the  service  of  the  citation,  and  the  non- 
appearance of  the  defendant. 

When  the  service  has  been  on  the  guardian  of  the  citee 
the  affidavit  of  service  states  that  he  was  such  (o). 

The  citation  itself  is  annexed  as  an  exhibit  to  the 
affidavit  of  service  when  the  service  had  been  personal. 

If  the  service  has  been  made  by  means  of  the  public 
journals  only,  the  latter,  or  copies  of  the  citation,  or 
abstract  of  citation,  clipped  from  them  and  identified  in 
an  affidavit  of  publication,  are  filed. 

The  court  is  then  moved,  and  the  grant  is  ordered  to 
the  party  citant  in  default  of  the  party  cited. 
Creditors.  Where  a  citation  was  taken  out  and  executed  by  one 
creditor  of  a  deceased,  administration  was  committed  to 
another  creditor  of  that  deceased  without  further  citation  ; 
Costs.  the  former  being  allowed  such  costs  as  were  reasonably 
incurred  by  him  before  the  other  took  up  the  applica- 
tion (p). 

The  first  mentioned  creditor  will  enter  an  appearance 
to  the  citation,  and  either  dispute  the  grant  with  the  other 
creditor  or  induce  him  to  consent.  The  court,  if  the  grant 
be  made  to  the  creditor  who  has  not  cited,  will  allow  the 
other  his  costs  out  of  the  estate  (q). 

v 

(n)  Horsey,  102;  and  C.  &  Tr.  239. 
(o)  Johnson  v.  Weldy,  30  L.  J.  170. 
(p)  Andrews  v.  flhcrphy,  4  Sw.  &  Tr.  199. 
(q)  C.  &  Tr.  250. 


CAVEATS.  275 

CHAPTER  XXII. 

CAVEATS. 

It  is  provided  by  the  Surrogate  Courts  Act  that : —        Caveats. 
"  Caveats  against  the  grant  of  probate  or  administra-  _ 

°  .  ,  ~  .  Practice 

tion  may  be  lodged  with  the  Surrogate  Clerk  or  with  the  respecting 
Registrar  of  any  Surrogate  Court,  and  subject  to  any  Rules 
or  Orders  under  this  Act,  the  practice  and  procedure  under 
such  caveats  shall  as  nearly  as  may  be  correspond  with 
the  practice  and  procedure  under  caveats  in  use  on  the 
5th  day  of  December,  1859,  in  Her  Majesty's  Court  of  Pro- 
bate in  England." — S.  C.  A.  s.  49. 

A  caveat  is  a  warning  in  writing  lodged  in  the  registry, 
giving  notice  to  the  registrar  not  to  issue  any  grant  or 
take  any  step  in  reference  to  the  estate  of  the  deceased 
named  in  it,  without  notice  being  first  given  to  the  party  or 
the  solicitor  of  the  party  who  has  lodged  it,  and  stating 
the  interest  of  such  party,  and  the  grounds  upon  which  it 
is  entered.     See  Form  32,  S.  C.  Rules. 

"  Immediately  on  a  caveat  being  lodged  in  a  Surrogate  Notice  of 

f  °  "  &         caveats  to 

Court,  the  Registrar  of  the  Court  shall  send  a  copy  (a),  be  trans- 
thereof  to  the  Surrogate  Clerk  to  be  entered  among  the  tne  pr0per 
caveats  lodged  with  him,  and  upon  notice  of  application  by  Cour°tgate 
the  Registrar  of  a  Surrogate  Court  under  section  41  being 
received,  the  Surrogate  Clerk  shall  forward  to  the  Regis- 
trar, so  soon  as  may  be,  notice  of  any  caveat  that  has  been 
so  lodged  as  aforesaid  touching  such  application,  and  the 
notice  shall  accompany  or  be  embodied  with  the  certificate 
mentioned  in  section  42." — S.  C.  A.  s.  50. 

"  The  part}7  entering  a  caveat  must  declare  therein  the  caveator  °f 
nature  of  his  interest  in  the  property  of  the  deceased,  and  must  aP- 

(a)  See  Form  34,  S.  C.  R. 
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state  generally  the  grounds  upon  which  he  enters  such 
caveat,  and  the  same  shall  be  signed  by  the  party,  or  by 
his  solicitor  on  his  behalf,  and  the  proper  place  mentioned 
as  the  address  of  the  party  or  of  his  solicitor  entering  the 
caveat ;  and  no  caveat  shall  have  any  force  or  effect  unless 
the  requirements  of  this  rule  be  in  substance  complied 
with."— S.  C.  R.  22  ;  and  Form  32. 

Duration  "  A  caveat  shall  remain  in  force  for  the  space  of  three 

of  caveat.  montus  only  and  then  expire  and  be  of  no  effect ;  but 
caveats  may,  subject  to  the  Judge's  order,  be  renewed  from 
time  to  time."— S.  C.  R.  23. 

When  an  application  for  a  grant  is  stopped  by  a  caveat 
the  person  entering  it  should  apply  for  a  summons  against 
the  caveator  called  a  "  warning."     See  Form  33,  S.  C  R. 
Clearing  "  In  order  to  clear  off  a  caveat  when  no  appearance  has 

been  entered  to  a  warning  duly  served,  an  affidavit  of  the 
service  of  the  warning,  stating  the  manner  of  service,  and 
an  affidavit  of  search  for  appearance  and  of  non-appear- 
ance must  be  filed." — S.  C.  R.  24. 

[Same  as  E.  C.  R.  Rule  67.] 

"  No  caveat  shall  affect  any  grant  made  on  the  day  on 
which  the  caveat  is  entered,  unless  notice  of  such  caveat 
has  been  received  prior  to  the  grant  passing  the  seal." — 
S.  C.  R.  25. 

Warning  "  A  caveat  shall  be  warned  at  the  place  mentioned  in 

it  as  the  address  of  the  person  who  entered  it  or  of  his 
solicitor."— S.  C.  R.  26. 

As  to  the  service  of  the  warning  it  is  provided  in  the 
Rules  that : — 

"  It  shall  be  sufficient  for  the  warning  of  a  caveat,  that 
the  Registrar  of  the  Court  in  which  application  for  grant 
is  made,  send  by  public  post,  prepaid  and  registered,  a 
warning  signed  by  himself  bearing  the  seal  of  the  Court, 
and  directed  to  the  person  who  entered  it,  or  to  his  solicitor 
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if  signed  by  a  solicitor,  at  the  address  mentioned  in  it." — 
S.  C.  R.  27  (6). 

"  Any  person  intending  to  oppose  a  grant  of  probate  or  Opposing 
administration,  for  which  application  has  been  made  to  agrant" 
Surrogate  Court,  must  within  ten  days  after  service  appear, 
either  personally  or  by  a  solicitor,  and  enter  an  appearance 
in  such  Court  in  which  appearance  the  address  of  the  party, 
or  of  his  solicitor,  shall  be  given.     This  rule  is  to  apply  Entry  of 
whether  the  person  intending  to  oppose  the  grant  has  or  ance*'' 
has  not  been  previously  warned  to  a  caveat,  or  served  with 
a  citation."— S.  C.  R.  28. 

"  When  a  party  intending  to  oppose  a  grant,  has  filed 
an  appearance  with  the  Registrar,  no  further  steps  in 
respect  to  such  grants  shall  be  taken,  except  under  the 
special  direction  of  the  Judge." — S.  C.  R.  29. 

"Every  Registrar  of  a  Surrogate  Court  shall  number, Registrar's 
endorse  and  enter  all  caveats  lodged  with  him,  in  the  same  to  caveats 
manner  as  provided  in  respect  to  applications  for  grants ;      ge  ' 
and  notice  thereof,  shall  be  sent  to  the  Surrogate  Clerk  by 
the  next  post  after  such  caveat  has  been  lodged." — S.  C.  R. 
56. 

"  And  all  caveats  and  copies  of  caveats  lodged  with  Number- 
and  received  by  the  Surrogate  Clerk,  shall  in  like  manner  sing  and 
be  numbered,  endorsed,  and  entry  thereof  be  made  in  the  noticesfnd 
book  to  be  kept  for  that  purpose."— S.  C.  R.  63.  caveats. 

Any  person  intending  to  oppose  the  issuing  of  a  grant 
of  probate  or  letters  of  administration,  or  guardianship, 
either  personally  or  by  his  solicitor  or  attorney,  enters  a 
caveat  in  the  registry.  It  is  competent  to  any  person 
having  an  interest,  thus  to  prevent  a  grant  being  issued 
without  notice  to  himself.  See  Form  of  Appearance  in 
Appendix. 

(b)  Rule  24  above  quoted  would  seem  to  contemplate  other  modes  of 
service  of  the  warning. 
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If  the  caveator  appears  no  grant  can  issue  until  the 
caveat  has  been  withdrawn  by  him,  or  unless  he  consents, 
or  unless  an  order  is  made  by  the  Judge  on  summons  or 
motion  adverse  to  him  (c). 
Grant  to  If   no   appearance   be  given   by  or   on  behalf  of  the 

issue,  &c.  caveafcor  after  the  service  of  the  warning  within  the  time 
therein  limited,  the  grant  will  be  issued  to  the  party  ap- 
plying, upon  proof  of  the  service  of  the  warning,  and  of 
search  and  non-appearance. 

There  is  nothing  to  preclude  the  caveator  from  appear- 
ing after  the  expiration  of  the  time  limited  in  the  warning. 
If  the  grant  has  not  then  passed  the  seal,  his  opposition  is 
as  legal  as  if  the  appearance  had  been  entered  during  the 
time  limited  by  the  warning. 

If  an  appearance  be  entered  the  business  becomes  con- 
tentious (d). 

A  caveat  enables  the  caveator  to  apply  for  an  order 
that  the  sureties  of  an  intending  administrator  shall  be 
resident  within  the  jurisdiction  of  the  Court,  or  that  the 
administrator  shall  exhibit  an  inventory,  or  give  a  bond  to 
pay  all  the  deceased's  creditors  pro  rata.  It  is  also  a  step 
preliminary  to  the  commencement  of  an  action. 

The  proceedings  of  a  caveator  in  order  to  effect  these 
objects  is  in  the  Probate  Division,  Eng.,  by  summons  (e). 

But  after  the  proceeding  is  to  be  adjudged  contentious 
the  practice  and  procedure  are,  as  nearly  as  may  be,  to 
correspond  with  the  practice  and  procedure  in  the  High 
Court  after  appearance  entered  (/). 

(c)  C.  <fe  Tr.  llth  ed.  336. 

(d)  Surr.  Ct.  Kules,  C.  B.  1. 

(e)  C.  &  Tr.  253. 

(/)  S.  C.  R.,  C.  B.  3. 
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RIGHTS  OF  PRIORITY  AMONG  PARTIES  ENTITLED 
TO  GRANTS. 

Certain  applicants  for  probate  or  administration,  or 
guardianship,  have  a  preference  or  priority  of  recognition 
over  others  not  in  the  same  degree. 

In  the  case  of  wills,  the  executor  is  facile  princeps,  Executor. 
and   has   no  superior,  though  he  has  an  equal  in   a   co- 
executor.     He  is  universi  juris  hceres  to  his  testator  (a). 

The  ground  of  preference  exercised   by  the   court  inPirect 

interest 

other  cases,  respecting  wills,  may  be  thus  stated  : — That 
a  person  having  direct  and  immediate  interest  is  to  be 
preferred  to  those  entitled  in  representative  character  (b). 

Under  this  rule  the  residuary  legatee  in  trust  has 
priority  over  the  beneficial  residuary  legatee ;  and  where 
the  residuary  legatees  are  tenants  in  common,  and  both 
having  survived  the  testator,  one  of  them  afterwards  dies, 
the  survivor  has  priority  over  the  representative  of  the 
other.  But  where  one  of  such  legatees  has  died  in  the 
lifetime  of  the  testator,  and  the  testator's  next  of  kin  are 
entitled  to  the  lapsed  portion,  there  is  no  preference  (c). 

The  residuary  legatee  for  life  is  preferred  to  the  sub-  Residuary 
stituted  residuary  legatee.     A  residuary  legatee  of  what- 
ever grade,  or  the  representative  of  one,  with  the  exception 
of  the  representative  of  a  residuary  legatee  for  life,  who 

(a)  Wms.  Exors.  9th  ed.  444. 
(5)  Anne  Middleton,  2  Hagg.  61. 
(c)  Wms.  Exors.  9th  ed.  400,  402. 


280  RIGHTS   OF   PRIORITY 

would  not  be  entitled  to  a  grant  at  all,  takes  priority  of 
other  legatees  and  creditors  (d). 
Next  of  In  intestacy  the  next  of   kin   under   the  Statute,  21 

Hen.  VIII.  c.  5,  have  a  preference  over  descendants,  and 
collaterals,  to  whom  the  statutes  of  distribution  have  given 
a  share  in  the  intestate's  estate,  the  court  granting  admin- 
istration only  to  persons  entitled  in  distribution  to  the 
estate  of  a  deceased  person,  where  the  Statute  of  Hen. 
VIII.  does  not  operate  by  reason  of  the  death  or  renuncia- 
tion of  the  next  of  kin  (e). 

In  intestacy  a  person  originally  entitled  is  preferred  to 
a  party  having  a  derivative  interest  (/). 

A  next  of  kin  has  priority  over  the  representative  of 
a  deceased  next  of  kin. 

So  a  person  entitled  in  distribution  has  a  preference 
over  the  representative  of  a  next  of  kin  (g). 

The  attorney  of  a  next  of  kin  has  priority  over  a  per- 
son entitled  in  distribution  (h). 

A  next  of  kin  or  person  entitled  in  distribution  takes 
priority  over  creditors. 

The  guardian  of  a  next  of  kin  is  entitled  in  preference 
to  creditors  (i). 

A  testamentary  guardian  has  a  prior  right  to  all  other 
guardians  (j). 
Persons  To  enable  any  person  having  the  inferior  interest  to 

having  in-  .  . 

feriorin-    take   administration   (will),   or   mere    administration,    all 

terest. 

(d)  Wins.  Exors.  9th  ed.  401. 

(e)  Wms.  Exors.  9th  ed.  374,  400. 
(/)  Wms.  Exors.  9th  ed.  402. 

{g)  Carr,  1  P.  &  D.  292. 

(h)  Wms.  Exors.  9th  ed.  376. 

(i)  John  v.  Bradbury,  1  P.  <£  D.  247-8 ;  36  L.  J.  P.  &  M.  33. 

(j)  Louisa  Morris,  5  L.  J.  N.  S.  768  ;  and  2  Sw.  &  Tr.  362 ;  and  see 
In  re  Chilliman,  14  C.  L.  T.  O.  N.  402. 
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persons  having  priority  must  have  first  renounced  or 
waived  their  rights,  or  having  been  cited  must  have 
neglected,  by  their  non-appearance  to  avail  themselves  of 
such  rights  (k). 

If  a  person  has  two  interests,  a  superior  and  an  inferior  inferior 
one  (e.g.),  being  an  executor  and  a  residuary  legatee  con-  rk>r  inter- 
junctim,  the  court  will  not  permit  him  to  elect  to  take  the  p^son?ne 
grant  in  the  inferior  character  (I). 

So  a  next  of  kin,  who  is  a  creditor  must  administer  in 
his  first  mentioned  quality. 

Where  the  executor   and  residuary  legatee  renounce,  Fl.rst  ^p- 
administration  (will)  is  granted  to  a  legatee,  a  next  of  kin, 
or  a  creditor  without  preference  of  the  one  over  the  other, 
according  as  each  may  apply  (m). 

But  by  section  56  of  the  Surrogate  Courts  Act  the 
court  may  appoint  an  administrator  other  than  the  person 
who  prior  to  the  Act  would  have  been  entitled  to  the 
grant  (n). 

(k)  Vide  S.  C.  K.  11  and  14. 

(I)    Re  Bullock,  1  Rob.  275. 

(m)  C.  &  Tr.  234 ;  and  Powles  &  Oakley,  3rd  ed.  289. 

(n)  Vide,  mite  p.  178. 
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PEESUMPTIVE   PROOF  OF  DEATH. 

Proof  of  death  is  part  of  the  proof  requisite  to  lead  a 
grant  (a). 

Presump-         If  the  death  of  the  testator  cannot  be  proved  by  suffi- 

tive  proof      .  .  -  *  . 

of  death,  cient  witnesses,  resort  may  be  had  to  the  presumption  of 
law.  At  law  a  jury  may  presume  a  man  dead  at  the  ex- 
piration of  seven  years  from  the  time  when  he  was  last 
known  to  be  living  (6). 

There  are  cases  where  no  direct  evidence  enabling  the 
applicant  to  depose  to  the  date  of  the  death  can  be  ob- 
tained, inasmuch  as  he  only  presumes  the  person  to  be 
dead  from  the  fact  of,  and  circumstances  attending,  his 
disappearance  at  or  after  a  given  period.  In  such  a  case 
the  applicant  must  lay  his  evidence  before  the  court. 

If  the  court  be  satisfied  that  the  evidence  leads  up  to 
a  reasonable  presumption  of  the  death  of  the  person  who 
has  disappeared,  it  will  grant  probate  or  administration 
(as  the  case  may  be),  upon  the  applicant  deposing  that  the 
person  died  at  or  after  the  date  last  given  of  his  existence. 

Advertise-  Advertisements  asking  for  information  respecting  the 
person  supposed  to  be  dead,  are  as  a  general  rule  required 
to  be  inserted  in  newspapers ;  e.  g.,  in  the  case  of  a  person 
having  been  traced  on  board  a  vessel  at  a  given  date,  and 
the  vessel  not  having  been  heard  of  after  that  date  (c). 

(a)  S.  C.  R.  3  &  4  ;  and  Guardianship  Infants,  Rule  2. 

(b)  Wms.  Exors.  9th  ed.  264,  and  S.  C.  Act,  ss.  35,  36. 

(c)  C.  &  Tr.  218;  and  see  S.  C.  R.  30. 


PRESUMPTIVE  PROOF  OF  DEATH.  283 

But  the  advertisements  are  not  required  in  all  cases,  irre- 
spectively of  peculiar  circumstances. 

"  Advertisements  in  newspapers  are  very  well,  if 
nothing  has  been  heard  of  a  person  for  some  time.  Here, 
as  you  trace  the  history  of  the  deceased  up  to  a  certain 
time,  and  then  lose  sight  of  him,  I  think  they  may  be 
dispensed  with  "  (d). 

Sir  C.  Cresswell  acted  upon  the  rule,  where  the  seven 
years  had  elapsed  since  the  husband  had  been  heard  of, 
remarking  that  that  was  "  a  fair  ground  for  presuming 
that  a  person  is  dead,  but  not  for  presuming  that  he  died 
.at  the  beginning  or  at  the  end  of  the  seven  years  "  (e). 

There  is  no  legal  presumption  as  to  the  date  of  the 
death  (/). 

The  court  will  upon  evidence  assume  that  the  presumed  Date  of 
death  took  place  after  a  certain  date  {g).  be^ssunf-7 

ed. 

In  a  case  where  the  presumed  death  had  been  estab- 
lished in  the  Court  of  Chancery,  the  Court  of  Probate,  on 
an  affidavit  stating  the  facts  of  the  case,  and  the  Order  of 
the  Court  of  Chancery,  dispensed  with  the  advertisements, 
and  granted  administration  to  the  next  of  kin  (h). 

The  court  will  reject  an  application  which  has  been 
made  too  early  (i). 

If  administration  be  asked,  it  must  be  shewn  that  the 
presumed  deceased  was  intestate  ( j). 

{d)  Norris,  1  Sw.  &  Tr.  7. 

(e)  Elizaheth  Howe,  1  Sw.  &  Tr.  53. 

(/)  Ibid,  and  C.  W.  Peck,  29  L.  J.  E.  (N.S.)  96  ;  and  see  also  Doe  v. 
Napean,  5  B.  &  A.  86;  Re  Benham's  Trusts,  16  L.  J.  349;  and  W.  Smith, 
5  L.  T.  (N.S.)  532. 

(#)  Elizabeth  Howe,  ante ;  Beasney's  Trusts,  L.  R.  7,  Eq.  498;  Phene's 
Trusts,  5  L.  K.  Chan.  139. 

(h)  See  Dean  v.  Davidson,  3  Hagg,  544 ;  and  W.  T.  Norris,  supra. 

(i)  Bishop,  1  Sw.  &  Tr.  304. 

0")  C.  &  Tr.  220. 
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The  next  of  kin  must  be  cited  where  it  is  sought  to 
prove  a  will  on  the  presumption  referred  to  (k). 
Lifeassur-  Where  the  estate  of  a  person  whose  death  the  court 
was  asked  to  presume  consisted  in  part  of  a  policy  of 
assurance  on  his  life,  the  court  ordered  that  notice  of  the 
application  should  be  given  to  the  assurance  company  (I). 

Upon  application  by  the  next  of  kin  of  a  married 
woman  for  a  grant  of  administration  to  her  estate  the 
court  was  asked  to  allow  an  affidavit  to  be  made  of  the 
death  of  her  husband,  on  the  ground  that  his  death  might 
be  presumed  from  the  lapse  of  time  (1873  to  1889)  since 
he  was  last  heard  of,  it  was  held  that  having  regard  to  the 
fact  that  the  person  whose  death  was  to  be  presumed  was 
not  the  intestate,  such  leave  should  not  be  given,  but  that 
administration  might  be  granted  if  the  applicant  was  pre- 
pared to  make  an  affidavit  that  the  intestate  had  died  a 
widow  (m). 

(k)  Nicholls,  L.  11.  2  P.  &  D.  461. 
(I)    H.  T.  Barber,  11  P.  D.  78. 
(m)  Amelia  Clark,  15  P.  D.  10. 
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COMMORIENTES. 
Occasionally  the  person  whose  estate  is  to  be  admin-  Survivor 


istered,  and  the  person  who,  if  living,  would  have  been 
entitled  to  the  grant,  have  perished  by  the  same  calamity 
as  in  the  case  of  Sillick  v.  Booth,  6  Jur.  142,  where  the 
question  was  which  of  two  brothers  James  and  Charles, 
who  were  lost  at  sea,  died  first  {a). 

In  such  a  case,  if  a  claim  of  succession  (whether  ex 
testamento  or  ab  intestato)  be  advanced  on  behalf  of  either 
of  the  persons  to  the  estate  of  the  other,  a  survivorship 
must  be  shown.  And  no  distinction  can  be  drawn  in  these 
cases  between  a  claim  to  property  and  a  claim  to  the 
administration  of  the  property  (b). 

The  question  of  survivorship  is,  by  the  law  of  England, 
a  matter  of  evidence  merely,  and,  in  the  absence  of  evidence 
there  is  no  rule  or  conclusion  of  law  on  the  subject  (c). 

Where  a  man,  his  wife  and  child,  were  drowned  at  sea, 
and  nothing  was  stated  beyond  these  circumstances,  the 
court  granted  administration  (with  the  will  annexed)  to 
the  next  of  kin  of  the  husband,  there  being  nothing  to 
show  that  the  wife  survived  (d). 

In  the  case  of  Underwood  v.  Wing  (e),  a  husband,  a  wife, 
and  three  children  having  been  lost  in  the  Dalhousie  on  their 
passage  to  Sydnejr,  and  the  proof  adduced  not  satisfying 

(a)  See  also  Wms.  Exors.  251,  402. 

(b)  Ibid. 

(c)  Wms.  Exors.  9th  ed.  1872. 

(d)  Murray,  1  Curt.  596. 

(e)  4  DeG.  M.  &  G.  661 ;  and  8  H.  L.  C.  183. 


ship. 
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Nextofkinthe  court  that  there  was  a  survivorship  of  any  or  either  of 

of  person 

in  whom    them,  it  was  held  that  the  property  (i.e.  of  the  husband) 
vested  y    would  go  to  the  next  of  kin  of  the  husband,  as  under  an 
p™ifi{£c1,e  intestacy ;  there  being  none  who  could  establish  a  claim 
under  his  will. 

In  this  case  Lord  Cranworth  observed,  "  the  real  ground 
to  proceed  on  is,  that  it  cannot  be  proved  which  died  first. 
They  both  probably  died  within  a  few  seconds  of  each 
other,  but  which  died  first  it  is  impossible  to  say.  That 
being  so,  what  is  the  result  ?  Why  here  is  a  will  made  in 
which  in  one  state  of  circumstances,  namely,  that  if  the 
wife  died  in  the  husband's  lifetime,  the  property  is  given 
away.  It  is  not  proved  that  that  state  of  circumstances 
existed,  and  in  no  other  state  of  circumstances,  is  it  given 
away.  Then  it  is  not  given  away  at  all.  Therefore  it 
must  be  taken  as  upon  an  intestacy,  and  must  be  distributed 
amongst  the  next  of  kin."  His  Lordship  remarking  that 
"  it  is  hardly  within  the  range  of  imagination  that  two 
human  beings  should  cease  to  breathe  at  the  same  moment 
of  time,  and  that  to  proceed  upon  a  principle  that  they  did 
actually  cease  to  breathe  at  the  same  moment  would,  he 
thought,  be  proceeding  upon  false  data." 

Sir  Creswell  Cresswell,  following  this  authority,  de- 
creed administration  to  the  next  of  kin  of  a  deceased 
whose  wife  had  perished  by  the  same  calamity,  on  the 
ground  that  there  was  no  reason  to  believe  that  the  wife 
survived  the  husband  (/). 

Form  of  In  another  case  the  applicant  for  the  grant  swore  "  that 

oath"  the  deceased  died  without  child,  &c,  but  whether  or  not, 
the  deceased  died  a  widower,  or  leaving  a  wife  him  sur- 
viving, I  am  at  present  unable  to  depose,  the  said  deceased 

(/)  Eivart,  1  Sw.  &  Tr.  258  ;  the  oath  stating  '  that  the  deceased  and 
his  wife  or  child  perished  at  the  same  time,  and  that  there  is  no  reason 
to  believe  that  the  latter  survived  the  former.'  See  also  Alston,  (1892) 
P.  142. 
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with  his  wife,  L.  H.,  being  found  dead  side  by  side  in 
the  same  bed;  their  death  being  the  result  of  injuries 
occasioned  by  the  falling  of  a  wall "  (g). 

Administration  was  decreed  to  the  next  of  kin  of  a 
deceased,  who  had  perished  with  his  wife  and  child  in  the 
Cawnpore  massacre  (h).  As  to  the  state  of  facts  provided 
for  by  section  36  of  the  Wills  Act  of  Ontario  providing 
against  lapse  of  gifts  to  issue,  who  leave  issue  on  testator's 
death,  see  In  the  goods  of  James  Shilling,  1  Deane,  183. 

If  a  husband  and  wife  have  perished  by  the  same  To  a  credi- 
calamity  and  a  creditor  of  the  former  is  desirous  of  taking 
administration  of  his  estate,  he  must  obtain  not  only  the 
renunciation  of  the  husband's  next  of  kin,  but  the  consent 
of  the  wife's  next  of  kin.  If  he  cannot  obtain  the  consent 
of  the  latter,  he  must  cite  them  to  show  cause. 

He  cites  them  under  the  description  of  persons  who 
would  have  been  entitled  to  the  personal  estate  of  the 
wife,  in  case  she  had  survived  her  husband. 

On  no  appearance  being  given,  administration  is  granted 
to  the  creditors  (i). 

Where  the  property  (j)  was  small  and  the  debt  was 
large  the  court  dispensed  with  a  citation  of  the  wife's  next 
of  kin. 

If  the  commorient  to  whom  a  representation  is  sought  Will  must 
has  left  a  will,  it  must  be  proved,  though  entirely  inopera-  eprov 
tive  under  the  circumstances,  as  giving  the  whole  of  the 
estate  to  the  other  commorient,   or  as  being  dispositive 
only  in  case  of  the  latter  surviving  (/«■). 

(g)  D.  &  B.  495  in  note. 

(h)  Wainwright,  1  Sw.  &  Tr.  257. 

(i)    C.  &  Tr.  244. 

(j)  Colvin  <&  H.  M.  Proc.  Gen%  1  Hagg.  92. 

(k)  C.  &  Tr.  224  ;  see  also  Wms.  Exors.  9th  ed.  1072  n. 
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CHAPTER  XXVI. 

RENUNCIATION. 

The  right  of  a  person  entitled  to  probate  or  admin- 
istration to  waive  or  renounce  such  right  is  well  estab- 
lished (a). 

When  an  executor  who  had  not  intermeddled  and  had 
renounced  probate  was  made  a  party  to  a  bill  for  an  account 
of  partnership  dealings  between  his  testator  and  the  plain- 
tiff, the  bill  was  dismissed  as  against  him  with  costs  (&). 
Sec.  62  S.         By  the  Surrogate  Courts  Act  it  is  provided  that : — 

Ri  ht   f  "  Where  any  person  renounces  probate  of  the  will  of 

executor     which  he  is  appointed  executor  (or  one  of  the  executors), 

renounc-  „  ..  1     n         i     n 

ing  pro-     the  rights  m  respect  or   the   executorship   shall   wholly 

cease  abso- cease,   and   the   representation   to   the   testator   and   the 

lutely.       administration  of  his  effects  shall  and  may  without  any 

(E.  C.  P.    further  renunciation  go,  devolve  and  be  committed  in  like 
Act  8.  79.) 

manner  as  if  he  had  not  been  appointed  executor." — S.  C. 

Act,  s.  62. 

By  the  construction  of  the  corresponding  section  E.  C.  P. 
Act,  a  renunciation  of  probate  operates  in  the  sense  of 
expunging  the  name  of  the  renouncing  executor  from  the 
will  (c). 

An  executor  renouncing  his  right  to  probate,  and  the 
burthen  of  the  execution  of  the  will,  thereby  forfeits  any 

(a)  Doyle  v.  Blake,  2  Sch.  &  Lef .  239  (1804) ;  Jackson  v.  Whitehead, 
Phillim.  579  (1821),  and  Wms.  Exors.,  9th  ed.  p.  225. 

(b)  Stinson  v.  S.,  2  Gr.  508  (1851) ;  see  also  Vannatto  v.  Mitchell 
13  Gr.  665. 

(c)  Robert  Noddings,  9  W.  R.  40,  2  Sw.  &  Tr.  15  ;  see  also  Crawford  v. 
Forshaic,  (1891)  2  Ch.  361,  C.  A. 
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bequest  to  him  contained  in   the   will  (d).     An  executor  —forfeits 

.  -I  i  n  bequest. 

cannot  renounce  if  he  have  intermeddled  (e).  Such  renun- 
ciation is  invalid,  and  the  record  of  it  on  the  probate 
granted  to  his  co-executors  ought  to  be  cancelled  (/). 

Where  an  executor  who  had  intermeddled  with  the  — whennot 
estate,  but  did  not  take  probate  of  the  will,  had  been  cited 
to  do  so,  and  had  not  obeyed  the  citation,  the  court  would 
not  order  an  attachment  in  the  first  instance,  but  made  a 
peremptory  order  (directing  that  it  should  be  served  upon 
him)  to  take  probate  within  ten  days  (</). 

Parties  named  as  executors  proved  the  will,  and  upon  a 
bill  filed  prayed,  inter  alia,  to  be  relieved  of  the  executor- 
ship. The  court  under  the  circumstances  refused  to  relieve 
them,  they  having  deliberately  accepted  the  office  (h). 

The  provisions  of  the  section  do  not  apply  to  renun- 
ciation made  before  the  Act  (1858)  (i).  as  to  which  the 
privilege  of  retractation  continues  to  the  same  extent  as 
before  (j). 

The  effect  of  the  enactment  is  not  only  to  give,  since  Effect  of. 
1858,  to  the  proving  executor  the  right  of  transmission, 
but  to  debar  the  renunciant  executor  from  retracting  his 
renunciation  qua  executor  at  any  subsequent  period  (k). 

"  The  former  rule  that  one  of  two  or  more  renouncing 
executors  was  nevertheless  entitled  on  the  death  of  the 

(d)  Paton  v.  Hickson,  25  Gr.  102. 

(<?)  Long  v.  Symes,  3  Hagg,  771 ;  Badenach,  3  Sw.  &  Tr.  465. 

(/)  Wms.  Exors.  228. 

(g)  Mordaunt  v.  Clarke,  1  P.  &  D.  592. 

(h)  Hellem  v.  Severs,  24  Gr.  320. 

(i)  Witham,  1  P.  &  D.  303,  305. 

U)  lb. 

(k)  Coote  &  Tr.,  11  ed.,  63.  See  as  to  effect  of  renunciation  of  pro- 
bate by  a  trustee  for  sale  of  lands,  Re  Gordon,  Gordon  v.  Roberts,  L.  E.  6 
Ch.  Div.  531. 

H.S.C. — 19 
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executor  who  had  proved,  to  retract  his  renunciation  and 
take  probate,  is  now  by  the  new  law  entirely  changed  "  (I). 

Such  renunciation  is  peremptory  and  cannot  be  recalled 
on  the  death  of  the  acting  executor  (m). 

Affidavit.  If  the  executor  renounce  in  person,  the  renunciation 
should  be  accompanied  by  an  affidavit  that  he  has  not 
intermeddled  (??). 

Although  an  executor  who  has  intermeddled  can  be 
compelled  to  take  probate,  an  administrator  who  has  inter- 
meddled cannot  be  compelled  to  take  a  grant  (o). 

infants  and  minors  renounce  by  their  guardian,  and  by 
the  same  means  retract  their  renunciation  (p),  a  minor, 
however  is  incapable  of  giving  a  consent  (q). 

A  mother  has  been  appointed  guardian  by  the  court  to 
renounce  on  behalf  of  the  child  or  children  with  which  she 
is  enceinte  at  the  moment  (r). 
Time  of  The  executor  may  renounce  probate  so  soon  as   his 

tionmCia  testator  is  dead,  and  the  renunciation  may  be  filed,  pro- 
vided it  be  accompanied  by  the  original  will  (s). 

The  renunciation  of  executorship  binds  the  represent- 
atives of  the  executor  (t).  No  second  renunciation  is 
required  (u). 

(1)  Allen  v.  Parke,  17  C.  P.  108,  referring  to  Rex  v.  Simpson,  3  Bur. 
1463;  House  v.  Petre,  1  Salk.  311. 

(hi)  Allen  v.  Parke,  supra ;  see  also  In  Re  De  La  Ronde,  19  Gr.  119,  and 
Travis  v.  Gustin,  20  Gr.  106. 

in)  Horsey,  102. 

(o)  Davis  dec.  supra. 

(p)  West  v.  Willby,  3  Phillim.  374. 

(q)  Thomas,  1  Hagg.  695. 

(r)  C.  <fc  Tr.  236. 

(s)  M.  Fenton,  3  Add.  35. 

(t)  J.  Perry,  2  Curt.  655. 

(u)  Harrison  v.  H.,  1  Robert.  406;  4  No.  Ca.  434. 
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Ordinarily  an  executor  who  renounces  probate  renounces 
likewise  administration  with  the  will  annexed.  If  a  party 
be  entitled  to  the  grant  in  a  superior  character,  the  court 
cannot  make  it  to  him  in  an  inferior  character. 

In  the  Probate  Division,  Eng.,  under  an  express  rule  to 
that  effect,  no  person  who  renounces  probate  of  a  will 
or  letters  of  administration  of  the  personal  estate  and 
effects  of  a  deceased  person  in  one  character  is  allowed 
to  take  a  representation  to  the  same  deceased  in  another 
character  "  (v). 

An  executor  who  was  also  residuary  legatee  in  trust ; 
applied  in  the  latter  character  for  administration  (will),  de 
bonis  non,  the  case  of  In  the  goods  of  Rebecca  Bullock 
being  referred  to  as  authority,  but  the  court  refused  the 
application  without  citing  the  next  of  kin,  who  resided  in 
New  Zealand  (w). 

The  rule  is  capable  of  modification  by  the  Court  (x). 

A  written  renunciation,  though  not  sealed,  made  by  one 
or  more  executors  before  the  Surrogate,  and  produced  from 
his  office,  is  sufficient  to  entitle  the  remaining  executor  or 
executors,  to  act  under  21  Hen.  VIII.  c.  4  (y). 

There  should  be  a  subscribing  witness  to  a  renuncia- 
tion, and  an  affidavit  proving  its  execution  (z). 

Although  an  executor  cannot,  unless  by  special  leave  of  Retraeta- 
.  .     .  .  .  tlon- 

the  court  retract  his  renunciation ;  it  is  otherwise  in  the 

•case  of  a  person  entitled  to  administration  (a). 

(v)  31  L.  J.,  Pt.  3.  Ct.  Prob.  p.  40;  C.  &  Tr.  11th  ed.  603. 

(w)  Samuel  Morrison,  2  Sw.  &  Tr.  130,  (1861).  See  also  Richardson, 
1  Sw.  &  Tr.  515. 

(x)  Lo/tus,  3  Sw.  &  Tr.  307;  Russell,  1  P.  &  D.  634;  Movant,  3  P.  & 
XX  151. 

(y)  Doe  d.  Ellis,  v.  McGhill,  8  U.  C.  Rep.  224  ;  and  Boyle,  3  Sw.  &  Tr. 
426. 

(z)  See  direction  appended  to  Form,  No.  27,  S.  C.  R. 

(a)  Crucifer  v.  Reynolds,  cit.  3  Hagg.  215. 
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The  renunciation  may  be  retracted  at  any  time  before 
the  grant  of  administration  has  actually  passed  the  seal  (6). 

Court  not         There  is  nothing  in  the  Act  to  prevent  the  court  from 

concluded      ..  .  .  .... 

by  renun-  allowing  an  executor  to  retract  his  renunciation  in  a  proper 
ciation-      caS6)  (c)  }ie  being  prepared  to  show  that  his  retraction  is 

for  the  benefit  of  the  estate,  or  of  those  who  are  interested 

under  the  deceased's  will  (d). 

An  executor  cannot,  without  permission  of  the  court, 
retract  his  renunciation  qua  residuary  legatee,  if  he  has 
renounced  in  that  character  also  (e). 

H.  P.  W.,  sole  executrix  and  universal  legatee,  renounced 
her  right  as  such  to  the  grant  of  letters  of  administration 
which  was  then  made  to  G.  W.,  one  of  the  next  of  kin. 
Upon  the  death  of  G.  W.,  intestate  and  insolvent,  H.  P.  W. 
was  allowed  to  retract  her  renunciation  as  universal  legatee, 
and  to  take  a  grant  of  letters  of  administration,  cle  bonis 
non(f). 
Retracta-  In  case  of  a  simple  administration  granted  to  a  person 

tion  by  .  .  ,.  .  .      . 

next  of  entitled  in  distribution,  or  to  a  creditor,  on  the  renunciation 
of  the  next  of  kin  the  latter  may,  on  the  administrator's 
death,  retract  and  take  administration  ale  bonis  non  (g). 

A  person  who  has  renounced  by  his  guardian  retracts 
in  the  same  manner  as  if  the  renunciation  had  been  his 
own  direct  act.  Where  the  next  of  kin  having  renounced 
and  consented,  administration  was  granted  to  a  creditor 

(b)  Wms.  Exors.,  9th  ed.,  390;  Yorke  v.  Manlove,  3  Hagg.  215  in  note  ; 
McDonnell  v.  Prendergast,  3  Hagg.  212. 

(c)  Badenach,  3  Sw.  &  Tr.  460  ;  see  also  Movant,  3  P.  &  D.  152. 

(d)  Gill,  3  P.  &  D.  113 ;  Wms.  Exors.,  9th  ed.,  234. 

(e)  Wheelwright,  3  P.  &  D.  71 ;  see  Richardson,  1  Sw.  &Tr.  515,  (1859) 
and  Morrison,  2  Sw.  &  Tr.  130  ;  Rebecca  Bullock,  4  No.  of  Ca.  647,  not 
followed. 

(/)  Wheelwright,  3  P.  D.  71. 

(g)  Skeffington  v.  White,  1  Hagg.  702. 
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for  the  use  of  the  widow  during  her  lunacy,  the  court 
would  not.,  on  the  death  of  her  administrator,  allow  one  of 
the  next  of  kin  who  retracted  to  take  an  absolute  grant  of 
administration  de  bonis  non,  but  gave  him  one  limited  as 
before  (h). 

In   a  case  where  the  next   of  kin   had  renounced,  in  —  permis- 
order  that  a  creditor  might  take,  and  one  of  the  next  of  fuTed™ 
kin  applied  to  be  allowed  to  retract  before  the  adminis- 
tration passed  the  seal,  the  court  refused  to  permit  it,  and 
held  him  to  his  renunciation  (i). 

A   renunciation,  except   in    the  case  of   executorship,  Retracta- 
does  not  bind  representatives  (j).       And  where  upon  the  required, 
non-appearance    to   a   citation   of   the   person  entitled  to 
administration,  the  grant  has  been  made  to  another,  the 
former  may,  on  the  death  of  the  administrator,  come  in 
a,nd  take  a  grant  de  bonis  non. 

(h)  Thomas  Newton  Penny,  1  Rob.  426  ;  4  No.  Cas.  659. 

(i)  C.  Noel,  4  Hagg.  208. 

(■/')  Thomas  Newton  Penny,  supra. 
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CHAPTER  XXVII. 

INVENTORY  AND  ACCOUNT. 

Rule  19.  It  ig  provided  by  the  Surrogate  Court  Rules,  1692,  that  :— 

,^ec"  ors'  "  Executors  and  administrators  shall  within  a  period  of  eighteen- 

exhibit  in- months   after   grant  made,  and   sooner   if    the   Judge  shall   so  !  direct. 

ventory       exhibit  under  oath  a  true  and  perfect  inventory  of  the  property  of  the 

it  pel  render 

account.      testator  or  intestate  (as  the  case  may  be),  and  render  a  just  and  full 

account  of  their  executorship  or  administration,     The  Judge  shall  upon 
18  mos.   application  made  to  him  for  that  purpose  have  power  to  extend  the  said 

period  of  eighteen  months.     If  the  executor,  or  administrator  with  will 
Exception,  annexed,  is  the  sole  legatee  or  devisee    of  the  property  devolving,  the 

Judge  may  direct  that  he  shalt  be  relieved  from  the  operation  of  this 
Auditing1    ruIe-  provided  there  are  no  creditors  of  the  estate, 
accounts,  ,,  ^  rpjie  generai  rules  which  govern  in  the  Master's  office  of  the 

Supreme   Court    of    Judicature    under  a  judgment,    or    order    of   re- 
, practice,  ference,  and  the  rules  of  practice  and  procedure  thereof  for  the  time 

being,  so  far  as  the  same  can  be  made  to  apply,  shall  be  adopted  in  the 

case  of  the  auditing  an  executor's  and  administrator's  account  by  the 

Judge,  substituting  the  word    "  Judge  "    for  the  word    "  Master  "  and 

also   for  the  word  "Examiner"  wherever  it  occurs  in  any  such  rule. 

(See  Con.  Rules  of  Practice,  57  et  seq.  to  Rule  No.  59  inclusive.)" — S.  C. 

R.  19  (a). 

Those  particularly  referred  to  by  the  framers  of  the  rules  are  as 

follows : — ■ 

"57.  Under    a  judgment  or  order    of    reference,  the  Master  shall 

have  power  : 

(1)  To  lake  the  accounts  with  rests  or  otherwise  ; 

(2)  To  take  account  of  rents  and  profits  received  or  which,  but  for 
wilful  neglect  or  default,  might  have  been  received  ; 

(3)  To  set  occupation  rent ; 

(4)  To  take  into  account  necessary  repairs  and  lasting  improve- 
ments, and  costs  and  other  expenses  properly  incurred  otherwise,  or 
claimed  to  be  so  ; 

(5)  To  make  all  just  allowances  ; 

(a)  Vide  57  V.  c.  22  in  Appendix,  modifying  this  rule,  and  The  Law 
Courts  Act,  1895,  s.  80,  post.  For  general  rules  governing  the  practice  in 
the  Master's  office  see  Rule  43  et  seq.  of  the  Consolidated  Rules,  Supreme 
Court  of  Judicature,  Ontario. 
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(6)  To  report  special  circumstances  ; 

(7)  And  generally  in  taking  the  accounts,  to  enquire,  adjudge,  and 
report  as  to  all  matters  relating  thereto,  as  fully  as  if  the  same  had  been 
specially  referred. 

58.  Under  a  judgment  or  order  of  reference,  witnesses  may  be  ex- 
amined before  any  Examiner  of  the  Court. 

59.  The  master  may  cause  parties  to  be  examined,  and  to  produce 
books,  papers  and  writings,  as  he  thinks  fit,  and  may  determine  what 
books,  papers  and  writings  are  to  be  produced,  and  when  and  how  long 
they  are  to  be  left  in  his  office  ;  or  in  case  he  does  not  deem  it  necessary 
that  such  books  and  papers  or  writings  should  be  left  or  deposited  in  his 
office,  he  may  give  directions  for  the  inspection  thereof,  by  the  parties 
requiring  the  same,  at  such  time  and  in  such  manner  as  he  deems 
expedient." 

Subject  to  the  Rules  and  statutes  referred  to,  any  person  interested 
in  an  estate  whether  as  a  next  of  kin,  as  being  entitled  in  distribution, 
or  as  a  legatee  (b),  or  creditor,  or  person  having  a  probable  or  contingent 
interest  (c),  may  call  upon  the  administrator  or  executor  who  has 
become  the  legal  personal  representative  of  the  deceased  to  exhibit  an 
inventory  of  the  estate,  and  to  render  an  account  of  his  administration 
thereof.  The  inventory  should  contain  a  statement  of  all  the  goods,  Inventory. 
chattels,  wares  and  merchandise,  as  well  moveable  as  not  moveable, 
which  were  of  the  person  deceased  at  the  time  of  his  death  within  the 
jurisdiction  of  the  court.  An  inventory  should  enumerate  the  items  of 
which  the  estate  consisted,  and  specify  the  value  of  each  particular  (d) 
But  unless  by  order  of  the  court,  or  in  obedience  to  a  citation,  an 
inventory  does  not  set  forth  the  goods  and  chattels  in  detail.  The 
court  has  power  to  determine  what  sort  of  an  inventory  it  will 
require  (e). 

Rule    19   has  recently  been    "limited  to   cases   in   which   a    party 
interested  in  an  estate  takes  proceedings  to  obtain  such  inventory  and  ]jmitecj 
accounting  as  therein  mentioned,  or  in  which  infants  are  interested  in 
such  inventory  and  accounting  "  (/). 

It  will  be  observed  that  the  enactment  just  quoted  does  not  assume 
to  affect  the  provision  of  section  5  of  the  Succession  Duty  Act  :— 

"  An  executor  or  administrator  applying  for  letters  probate  or 
letters  of  administration  to  the  estate  of  a  deceased  person  shall,  before 

(b)  See  Form  of  Oath  and  Condition  of  Bond,  post,  and  C.  &  Tr.  251. 

(c)  Phillips  v.  Bignell,  1  Phillim,  239. 
(d\   D.  &.  B.  560,  &  cas.  cit. 

(e)  lb. 

(/)  The  Law  Courts  Act,  1895,  sec.  30. 
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issue  of  letters  probate  or  administration  to  him,  make  and  file  with  the 
Surrogate  Registrar  a  full,  true  and  correct  statement  under  oath 
showing  (g)  full  itemized  inventory  of  the  property  of  the  deceased 
person  and  the  market  value  thereof,"  applicable  to  estates  in  respect 
of  which  succession  duty  is  payable. 

A  perfect  inventory  must  be  exhibited  and  account  rendered 
"  within  18  months  after  grant  made  or  sooner  if  the  Judge  shall  so 
direct,"  1,  in  all  cases  in  which  infants  are  interested  in  the  estate,  unless 
the  Judge  extends  the  time,  or  unless  in  the  case  of  wills,  the  execucor 
or  administrator  with  will  annexed  is  the  only  person  interested  in  the 
property  and  the  Judge  dispenses  therewith. 

2.  Such  inventory  must  be  exhibited  and  account  rendered  in  all 
cases  in  which  a  party  interested  in  the  property  takes  proceedings  to 
obtain  the  same ;  and  that  in  cases  where  the  estate  is  less  than 
$1,000  (h). 

3.  Estates  less  than  $1,000  are  exempt  by  statute  from  the  operation 
of  Rule  19  unless  beneficiaries  or  others  interested  apply  to  the  court 
within  18  months  to  have  the  same  rendered  (h)  or  unless  infants  are 
interested  (i). 

"  Whenever  required  by  law  so  to  do  " — were  the  words  which,  prior 
to  the  Surrogate  Court  Rules,  1892,  were  used  in  the  forms  as  to  the 
time  when  inventories  and  accounts  were  to  be  rendered.  See  S.  C. 
Rules,  1858. 

The  forms  prescribed  by  the  Rules  of  1892  were  adapted  to  the  new 
Rule  19  requiring  inventories  and  accounts  to  be  filed  within  18  months 
after  grant  made,  and  sooner  if  the  judge  should  so  direct. 

In  consequence  of  the  limiting  of  Rule  19  by  s.  30  of  the  Law  Reform 
Act  of  1895,  as  above  mentioned,  the  forms  prescribed  by  the  Rules  of 
1892,  and  set  forth  in  the  appendix  hereto,  containing  the  18  months' 
limit  will  in  certain  cases  require  modification.  The  forms  containing 
that  limitation  will  continue  to  be  applicable  to  all  cases  in  which 
infants  are  interested. 

In  other  cases  it  will  be  necessary  to  substitute  the  words  "  when- 
ever required  by  law  so  to  do  "  or  words  to  the  like  effect. 

Having  set  forth  the  Rules  and  statutory  provisions  now  in  force, 
the  following  matters  may  be  referred  to  under  the  beading  of  this 
chapter,  viz. : — (1)  Jurisdiction  as  to  Inventories  and  Accounts,  as  it 
as   it   existed    or   may    now   exist   independently   of    those   rules   and 


(g)  57  V.  c.  22. 

(ft)  lb. 

(i)  The  Law  Courts  Act,  1895,  s.  30. 
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statutes  :  (2)  The  practice  on  auditing  and  passing  accounts,  having 
reference  to  the  new  provision  which  makes  the  practice  in  the  Master's 
office  applicable  :  (3)  Compensation  to  trustees,  executors,  and  admini- 
strators. 

By  section  13  of  the  Upper  Canada  Court  of  Probate  Act,  it  was  Powers  of 
lawful  for  Judges  of  Probate   and   Surrogate  respectively  to   call,  by  Jorm^r 
citation,   administrators    to    account    for    and   touching  the   goods   of  Probate 
intestates    within    their    several    jurisdictions ;  and   the   same   section  ^s  to  call- 
provided  for  making  distribution  of  residues  after  the  term  of  one  year  aCy0Unts 
from  death,  and  for  taking  security  against  demands  which  might  arise 
after  distribution,   that  distributees  should  refund  to  the  administrator  Qne  year, 
rateably.       The   first   of    the  above  mentioned  powers  or   duties   was 
continued  to  the  Surrogate  Courts  by  the  statute  of  1858.     But  suits  for 
legacies  and    for   the    distribution   of    residues   were  no  longer  to  be 
entertained  by  them  (j). 

The  jurisdiction  to  require  inventories  and  accounts  from  executors  Jurisdic- 

and  admiuistrators  was  preserved  to  the  Court  of  Probate,  England,  by  *lon  af  to 
r  ,  ,     inventor  - 

the  23rd  section   of  the  Court  of  Probate  Act  of   1857  (k),  and  to  the  ies  and 

Surrogate   Court  of  Upper   Canada,   now    Ontario,   by  the    Surrogate  Accounts. 

Courts  Act  of  1858. 

Voluntarily  and  without  any  proceedings  calling  upon  them  to  do  Voluntary 
so  they  might  file  inventories  and  accounts.     It  was  said  to  be  part  of  the  account  g. 
duty  of  executors  and  administrators  under  the  statute,  21  Henry  VIII, 
c.  5  (I). 

Ex  mero  motu  the  Court  might,  and  sometimes  did  call  for  Accounts 
them  (m).  may  be 

required. 

The  Ecclesiastical  Courts  discouraged  all  hanging  back  with  respect 
to  the  production  of  an  inventory  when  called  for  (n). 

Compulsory  proceedings  when  resorted  to  in  the  Prerogative  Court  Compul- 
were  begun  by  citation,  (o)  the  same  process  being  continued  in  the  sory  pro- 
Court  of  Probate,  England  (p).  °  ' 


(j)  S.C.  Act,  sec.  17,  s-s.  3. 

(k)  C.  &  Tr.  11th  ed.  251. 

(1)  Phillips  v.  Bignell,  Phillim,  239,  1811 ;  Wm,  Exors.  8th  ed.  971. 

(m)  Acaster  v.  Anderson,  1  Rob.  672,  1848. 

(n.)  Wms.  Exors.,  9  ed.,  340. 

(o)  Bailey  v.  Bristowe,  2  Rob.  145,  1850. 

(p)  Marshman  v.  Brooks,  32  L.  J.  P.  &  M.  94  ;  11  W.  R,  549  (1864). 


morti 
causa. 
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Compulsory  proceedings  for  the  purpose  mentioned  in  the  former 
Court  of  Probate,   Upper  Canada,  were  also  begun  by  citation  (q),  and 
that  continued  to  be  the  practice  in  the  Surrogate  Courts  (r). 
Practice.  The  course  adopted  in  the  Probate  Division,  England,  to  obtain  the 

filing  of  an  inventory  and  account,  when  not  produced  voluntarily,  is  to 
proceed  by  citation  or  summons,  generally  the  latter  (s). 

Such  is  the  practice  in  the  Surrogate  Courts  of  Ontario,  unless  under 
Rnle  21,  a  judge's  order  is  substituted  for  the  citation. 

Disobedience  to  the  citation  or  order  is  punishable  by  attachment  (t). 
Guardians  A  Surrogate  Court  may  also  require  a  guardian  of  infants  to  acconnt. 

in  the  same  manner  as  an  administrator  (u). 
Donatio  A   donation   mortis   causa  is   not   the   subject  of  a  grant  of  letters 

probate  (v).     Such  a  gift  does  not  vest  in  the  personal  representative  (w), 
and  need  not  be  included  in  the  executor's  or  administrator's  accounts  (x). 

duded1^!!  An  inventory  an<i  account  may  be  dispensed  with  if  not  applied  for 

account.      till  after  so  long  a  period,  that  in   conjunction  with  circumstances,  it 

affords   a   reasonable   presumption   of   the  Estate's  having  been   fully 
Dispensed      .,     ...        ,  .   . 
with.  administered  (y). 

Where,  after  probate,  an  action  was  instituted  against  the  executors 
in  the  High  Court,  and  such  proceedings  had,  and  such  a  judgment 
entered  as  rendered  the  taking  of  the  executor's  accounts  by  the  Surro- 
gate Court  unnecessary,  the  Judge,  upon  a  sworn  copy  of  the  judgment 
being  filed  in  the  registry,  made  an  order  dispensing  with  the  passing 
of  the  accounts  in  the  Surrogate  Court  (z). 

(q)  O'Krfl  Jones  Ct.  Prob.  1849  ;  Robt.  Hamilton,  lb.  1834  ;  Richard 
Hatt,  lb.  1827  (testate) ;  Patrick  Smith,  lb.  1830  (testate) ;  Downey,  Surr. 
Ct.  Y.  O.  ct  P.  1850. 

(r)  In  the  goods  of  Samuel  Zimmerman  dec,  Surr.  Ct.  Y.  &  P.,  1858; 
Fredk.  Hohlesworth,Ib.  1858;  Thos.  Davidson,  lb.  1860;  Alex.  McGlaslian, 
lb.  1861. 

(s)  C.  &  Tr.  lied  ,  261,  349. 

(t)  Marshman  v.  Brooks,  32  L.  J.  P.  &  M.  95. 

(u)  R.  S.  O.  c.  137,  s.  12. 

(v)  Burns  Eccl.  Law,  vol.  4,  p.p.  139,  140;  Wms.  Exors.,  9th  ed.  690. 

(ic)  lb.  770. 

(x)  Delmotte  v.  Taylor,  1  Redfield,  N.  Y.  Surrogate  Court  Rep.  417, 
citing  Eng.  and  Am.  cases;  and  see  Ward,  2  Redfield,  251.  See  also 
Harrison  v.  Morehouse,  2  Kerr,  590,  and  cases  cited. 

(y)  Ritchie  v.  Bees,  1  Add.  144,  1877,  followed  in  Kenny  v.  Jackson, 
1  Hagg,  105. 

(z)  In  the  Estate  of  James  French,  dec,  Surr.  Ct.  Co.  York,  March, 
1894. 
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Where  there  bad  been  a  sufficient  coustat  by  an  administrator  of  an  Applica- 
estate  and  long  acquiescence  by  a  residuary  legatee,  the  Court  dismissed  V.011  .or  , 
an  application  for  an  Inventory  and  Account  with  costs  (a),  with  costs. 

A  cessate  administrator  may  call  upon  the  original  administrator  to 
exhibit  an  inventory  and  account.  Thus  where  administration  had  been 
granted  to  a  guardian  pendente  minor e  aitate  of  a  widow,  and  the  widow 
on  coming  of  age  renounced  in  favor  of  a  creditor,  it  was  held  that  the 
creditor  had  a  right  to  call  on  the  original  administrator  for  an  inventory 
and  account  (b). 

An  administrator  de  bonis  non  has  the  right  to  call  the  estate  of  his 
predecessor  to  account  (c). 

While  the  Court  will  not  exact  more  from  trustees  than  such  con-  guch  con. 
duct  as  a  prudent  man  would  pursue  in  the  management  of  his  own  duct  as 
property  (d),  yet  in  administration  actions  or  at  the  instance  of  parties  l>ru  en. 

1)  111  11,  etc. 

interested,  it  requires  from  them  full  explanations  of  all  their  dealings, 
and  of  the  causes  why  outstanding  assets  were  not  collected,  or  property 
of  the  estate  has  disappeared,  and  a  trustee  who  cannot  satisfactorily 
account  for  the  one  or  the  other  will  bs  chargeable  with  them.  It  is  the  accoim'ts 
duty  of  every  one  assuming  the  position  of  trustee  to  keep  accurate 
accounts,  and  to  be  ready  at  all  time  to  explain  his  dealing  with  the 
•estate  (e). 

In  the  judgment  in  Kenny  v.  Jackson  (/),  upon  return  of  the  citation  Duty  to 
against  an  administrator,  it  was  said; — "at  least  he  should  have  pre-  keel'  ac' 
-served  an  account  of  his  administration  with  sufficient  vouchers,  or  have 
releases  from  the  parties  entitled. "  Vouchers. 

Neglecting  to  keep  or  prepare  accounts  or  to  give  information  to 
residuary  legatees,  being  the  cause  af  a  suit,  may  render  executors  liable 
to  costs  (g). 

Incident  to  the  practice  of  the  Master's  office  being  made  applicable,  Accounts 
as  provided  in  Eule  19,  is  the  right  of  persons  interested  to  have  the  takeil  Wlth 

(a)  Pitt  v.  Woodman,  1  Hagg.  Ec.  247,  1828,  and  see  Bell  v.  Landon, 
18  U.  C.  L.  J.  178. 

(I)  Taylor  v.  Newton,  1  Lee,  15 ;  see  also  Beatty  v.  Haldan,  ante. 

(c)  See  McLennan  v.  Heward;  9  Gr.  178,  279;  see  also  Vanston  v. 
Thompson,  10  Gr.  542. 

{d)  Ee  Weall,  42  Ch.  D.  674. 

(e)  Chisholm  v.  Barnard,  10  Gr.  479,  481.  Where  the  misconduct 
was  not  wilful  they  were  not  charged  with  costs :  Kennedy  v.  Pingle,  27 
Gr.  305. 

(/)  1  Hagg.  105. 

(g)  Smith  v.  Roe,  11  Gr.  311  ;  and  see  Re  Honsberger  v.  Kratz,  10 
O.  R.  521 ;   Vanston  v.  Thompson,  10  Gr.  542 ;  Simpson  v.  Horn,  28  Gr.  1. 
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accounts  taken  with  rests.     Such  is  the  practice  in  the  High  Court  of 
Justice,  Eng.  (h) :  and  also  in  Ontario  (i). 

Compound  interest  will  not  be  awarded  where  there  has  been  no- 
misconduct  ( j). 

An  executor  employing  the  assets  to  his  own  advantage  is  liable  to- 
be  charged  interest  (ft). 

Account-  The  award  of  interest  against  trustees  and  executors  is  no  longer 

"h  pa  jty  punitive  but  compensatory  (I),  and  where  in  an  administration  action 
with  in-  executors  were  charged  with  6  per  cent  interest  with  annual  rests,  they 
terest.  were  allowed  their  commission  for  services  including  commission  on  a 

sum  paid  in  pending  the  proceedings  (m). 

"  Just  al-  In  making  up   his  accounts  the  trustee  is  entitled   to   charge   the 

lowances.  estate  with  expenditures  know  as  Just  Allowances,  that  is,  he  is  entitled 
to  all  reasonable  expenses  incurred  therein  (nj.  What  are  just  allow- 
ances depends  very  much  upon  the  circumstances  of  each  case  (o).  It  is 
however  a  settled  rule  that  whatever  a  personal  representative  or  trustee 
has  expended  in  the  fair  execution  of  his  trust  may  be  allowed  him  in 
passing  his  accounts  (p). 

Tra    11'  e  ^e  *s  enti^eo^  *°  ms  travelling  expenses  (q),  and   if  he  has    used 

expenses,  ms  own  conveyance,  the  better  opinion  seems  to  be  that  he  may  be 
allowed  for  it,  yet  not  so  as  to  make  a  profit  thereby  (r).  This  principle 
is  acted  upon  in  Surrogate  Courts  of  Ontario.  He  is  allowed  pay- 
ments  made  to  accountants  where  the  accounts  are  lengthy  or  in- 
tricate (s),  and  payments  made  to  Agents  (t) ;  e.  gr.  to  collect  rents  (u).. 

(ft)  Daniell's  Chy.  Pr.  5th  ed.  1107,  1136  ;  Seton,  5th  ed.  988. 

(i)  Vide  ante,  p.  295,  and  Rule  57,  C.  R.  Prac.  Jud.,  and  Holmested 
<&  Langton,  Jud.  Act  and  Prac.  159. 

( j)  Inglis  v.  Beatty,  2  A.  R.  453. 

(k)  Wins.  Exors.  9th  ed.  1752,  cit.,  Tebbs  v.  Carpenter,  1  Madd.  304,. 
et.  al. 

(I)  Re  Honsberger,  10  O.  R.  520  (1885),  Boyd,  C. 

(m)  lb. 

(n)  Lewin  on  Trusts,  9th  ed.  714.     Walker  Exor's.  2nd  ed.  272. 

(o)  Wms.  Exors.,  9th  ed.,  1768. 

(p)  Dan.  Ch.  Pr.  5th  ed.,  1132. 

(q)  lb. 

(r)  See  McLelland  Surrogate  Court  Prac.  N.  Y.  3rd  ed.  439. 

(s)  Wms.  Exor's.  9th  ed.  1814  ;  Walker  Exor's.  272. 

(t)  lb.  Proudfoot  v.  Tiffany,  Court  Book,  4,  p.  160,  and  Thomson  v.. 
Freeman,  15  Gr.  384. 

(u,  Wms.  Exor's.,  1768;  Re  Pr  it  tie's  Trusts,  13  P.  R.  19. 
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The  employment  of  agents  and  others  by  the  trustee  must  be  within  Agents, 
the  limit  of  reasonableness  (c). 

Among   just    allowances  are   payments   made  by  a  trustee   to   his  For  pay- 
solicitor  (w) ;  including  a  retainer  fee  (x).     He  is  justified  in  taking  advice' ments 
of  counsel,  and  in  employing  a  solicitor  for  the  better  conduct  of  the  so]ici+or 
trust  (y) :  and  to  be  allowed  what  he  has  so  paid  (z). 

A  bill  of  costs  which  an  executor  has  paid  his  solicitor  for  professional  —  or  coun- 

services  in  the  affairs   of   the   estate  may,  at  the  instance  of   a   party  se'- 

interested,  under  the  third  party  clause,  6  &  7  V.  (Imp.)  c.  73,  s.  8,  (R.  S. 

O.  c.  147,  s.  42)  be  referred  to  a  taxing  officer.     What  is  done  under  that       j       ,,, 
'  "  moderate!, 

rule  is  not  taxation  (a)  ;  but  moderating  the  bill  (b). 

A   bill   under   the   third   party   clause   referred  to,    is   as   between  _  prin- 
solicitor    and   client    upon   its  being  referred  to  the  taxing  officer   forciples- 
moderation.      He  may   take   off   such    items   of  charges    as    were    not 
necessary  for  the  administration  of  the  estate,  though  expressly  ordered 
by  the  trustee  ;  leaving  the  solicitor  to  look  for  payment  of  such  charges 
to  the  trustee  personally  ;  it  may  be  different  where  the  bill  has  been 
paid.  Where  a  solicitor  had  acted  for  a  trustee  under  a  will,  and  upon  the 
trust  estate  being  got  in  and  distributed,  he  delivered  his  bill  of  costs  and  ancj 
received  payment  from  the  trustee,  and  upon  taxation  at  the  instance  oiquoties* 
one   of    the    cestui    que    trust,    the    taxing   master    disallowed    certain 
attendances   upon  the  trustee  and  certain  letters  :  upon  application  to 
review  it  was  held  as  above,  and  that  on  questions  of  quantum  and  quoties 
the  Court  always  allows  the  opinion  of  the  taxing  master  to  be  para- 
mount and  follows  it  (c). 

A  trustee  may  be  liable  to  his  solicitors  for  certain  charges,  which 
"the  Court  will  not  allow  to  the  trustee  out  of  the  estate  as  where  he 
instructs  his  solicitors  to  do  things  which  properly  belong  to  his  own 
office  (d). 

In  the  case  of  an  estate  as  to  which  there  had  been  a  probate  action, 
and  an  administration  action,  the  Court  taking  into  consideration  the 
fact  that  the  latter  action  was  remarkable  in  the  circumstance  of  its 
commencement,  and  the  great  delay  (15  years)  in  conducting  it,  and  the 

(v)  Speight  v.  Gaunt,  22  Ch.  D.  727  ;  9  App.  Cas.  1. 

(w)  Wms.  Exor's.,  9th  ed.  1768,  Walker,  272. 

{x)  Chisholm  v.  Barnard,  10  Gr.  479-481. 

(y)  Lewin,  9th  ed.  714. 

(z)  Wms.  Exors.,  9th  ed.  1768. 

(a)  Brown  v.  Burdett,  40  Ch.  D.  253,  262. 

(b)  In  re  Brown,  L.  R.  4  Eq.  464. 

(c)  lb.) 

(d)  Wms.  Exor's.  9th  ed.,  1768,  1815;  Lewin  9th  ed.,  298. 
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enormous  expense  as  compared  with  the  estate  to  be  administered, 
(costs  claimed  £5,804,  estate  £4,000),  had  the  bill  further  reviewed,  and 
the  costs  occasioned  by  improper  litigation,  or  negligent  conduct  of  the 
administration  proceedings  were  not  allowed  to  be  paid  out  of  the 
estate  under  its  care  (e).     The  costs  as  finally  adjusted  being  £3,502. 

Taxation  "  '^'ne  ^^  °^  an^  so^ci*ior  f°r  any  fees,  charges  or  disbursements  in 

-of  costs.  respect  of  business  transacted  in  a  Surrogate  Court,  whether  contentious 
or  otherwise,  or  any  matter  connected  therewith,  shall,  as  well  between 
solicitor  and  client  as  between  party  and  party,  be  subject  to  taxation 
in  such  Surrogate  Court,  and  the  mode  in  which  the  bill  shall  be  referred 
for  taxation,  and  the  person  by  whom  the  costs  of  taxation  shall  be  paid, 
shall  be  regulated  by  the  rules  and  orders  heretofore  in  force  or  here- 
after made  under  this  Act  and  the  certificate  of  the  Registrar  of  the 
amount  at  which  the  bill  is  taxed  shall  be  subject  to  appeal  to  the  Judge 
of  the  Court. "— S   C.  A.  s.  77.     See  also  S.  C.  Eule  72,  post. 

COMPENSATION    TO    TRUSTEES,    EXECUTORS    AND    ADMINISTRATORS    UNDER    THE 
STATUTE.  R.  S.  O.  CHAP.    110,  SECS.  38-42. 

In  Ontario  :— 

Allowance  "  Any  trustee  under   a   deed,    settlement   or   will,  any  executor  or 

to  trustees,  administrator,  any  guardian  appointed  by  any  Court,  and  any  testamen- 

executors 

e^c  '   tary   guardian,  or    any  other   trustee,  howsoever  the  trust  is  created, 

shall  be  entitled  to  such  fair  and  reasonable  allowance  for  his  care,  pains 

and  trouble,  and  his  time  expended  in  and  about  the  trust  estate,  as  may 

be  allowed   by  the    High   Court  or  Judge,  or  by  any  master  or  referee 

thereof,  to  whom  the  matter  may  be  referred." — R.  S.  O.   1887,  c.  110, 

s.  38. 

—  made  "  A  Judge  of  the   High  Court  may,  on  application  to  him  for  the 

though        for  the  purpose,  settle  the  amount  of  such  compensation,  although  the 

not  before  ^rns^  estate  is  not  before  the  Court  in  any  action." — Ibid,  s.  39. 

the  Court.  .  ,,,-,.,,  ,.  ,,,. 

.  "  Compensation  may  be  allowed  in  the  case  of  any  trust  heretofore 

jACC  to  hJI)- 

ply  to  ex-    created,  as  well  as  in  any  to  be  hereafter  created." — Ibid,  s.  40. 

list  111°'    flS 

well  as  fu-  "  The  Judge  of  any  Surrogate  Court  may  allow  to  the  executor  or 

ture  trusts,  trustee  or  administrator  acting  under  will  or  letters  of  administration,  a 
Surrogate  fair  an(j  reasonable  allowance  for  his  care,  pains  and  trouble,  and  his 
order  an  "  time  expended  in  or  about  the  executorship,  trusteeship  or  administration 
allowance,  of  the  estate  and  effects  vested  in  him  under  any  will  or  letters  of 
*  c'  administration,  and  in  administering,  disposing  of  and  arranging  and 

settling  the  same,  and  generally  in  arranging  and  settling  the  affairs  of 
time"16    °    *^e  es^a*e'  an(*  may  make  an  order  or  orders  from  time  to  time  therefor 

(e)  Brown  v.  Burdette,  40  Ch.  D,  260. 
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and  the  same  shall  be  allowed  to  an  executor,  trustee  or  administrator  in 

passing  his  accounts." — R.  S.  O.  1887,  c.  110,  s.  41. 

"Nothing  in  the  preceding  four  sections  shall  apply  to  any  case  in  Allowance 

which  the  allowance  is  fixed  by  the  instrument  creating  the  trust." —  fixed  by 
_,  . ,        .  -,  the  instru- 

Ibid,  s.  42.  ment 

It  was  held  that  the  old  rule  as  to  compensating  trustees  had  only 

been  abrogated  so  far  as  related  to  trusts  under  wills  (/). 

The  elements  referred  to  in  the  statute,  entering  into  the  services  of  Compensa- 

.    tion  to  ex- 
a  trustee,  executor,  or  administrator,  upon  which  his  compensation  is  ecutors, 

based,  are:  the  care,  pains,  trouble  and  time  expended.  "When  ex- etc. 
ecutors  take  probate  or  administrators  receive  letters  of  adminis- 
tration, they  are  said  to  take  upon  themselves  the  burthen  of  the 
execution  of  the  will  and  the  administration  of  the  estate,  and  they  i  -]jt  ' 
assume  the  responsibility  appertaining  to  the  office  (g).  It  is  pointed 
out,  however,  in  a  recent  case,  that  upon  an  administration  order  being 
made  by  the  High  Court  that  responsibility  is  vastly  reduced  (h). 

In  judging  the  right  of  an  executor  to  compensation  it  was  said  that  —  anxiety, 
his  duties   "  required   and  caused  anxiety  and  watchfulness,  skill  and  watchful- 
exactness,  good  judgment  and  honesty  "  (t). 

Special  qualifications  for  the  particular  trust  were  taken  into  con- 
sideration, as  where  the  management  of  the  trust  was  said  to  require 
firmness,  temper,  tact  and  address  (j). 

That  which  involves  risk  to  the  executor  (k)  ;  and  seeing  that  the       risk. 

estate  did  not  suffer  detriment  (I),  entitle  the  executor  to  compensation  ; 

also  that  which  necessitates  a  calculation  of  assets  and  liabilities  (m).  T  calcula- 
tion. 
Time  occupied,  many  interviews  with  parties,  also  taken  into  con time. 

sideration  (n). 

In  a  case  decided  soon  after  the  Act  was  passed  (1858),  it  was  said  Nature  of 
that  it  was  not  intended  that  a   trustee  should   be  paid  when  he  has  not  the  duties, 
■done  the  work  (o).    But  it  would  seem  that  it  was  not  work  of  a  physical 
nature  that  was  intended,  because  in  a  somewhat  later  case,  the  same 
learned   Judge   observed   that, — "  The  duties  of  the   executor   did   not 

(e)   Wilson  v.  Proudfoot,  15  Gr.  103. 

(/)  Wms.  Exors.  9th  ed„  1752. 

(g)  Thompson  v.  Fairbaime,  IIP.  R.  333. 

(h)  Proudfoot  v.  Tiffany,  Court  Book,  4,  p.  1G0  (1867),  Vankoughnet, 
C,  cited  and  adopted  by  the  Vice-Chancellor  in  Denison  v.  D. ,  17  Gr. 
311  (1870). 

(»)  McDonald  v.  Davidson,  6  A.  R.  320. 

(j)  Re  Batt,  9  P.  R.  447  (1883),  Proudfoot,  V.C. 

(k)   Thompson  v.  Freeman,  15  Gr.  384. 

(I)  Re  Batt,  sup. 

(m)  McDonald  v.  Davidson,  ante  ;  and  Re  Fleming,  aute.lu*  „    ■' 

{n)  McLennan  v  Reward,  9  Gr.  178,  279  (1862). 


Lands. 
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involve   much  manual  or  physical  labour,  that  being  performed  by    a 
clerk,  but  required  and  caused  anxiety  and  watchfulness,  skill  and  ex- 
actness, good  judgment  and  honesty  "  (o). 
Rate  of  The  rate  of  commission,  or  the  amount  of  compensation  is  in  the 

amount  of  discretion  °f  the  Judge  (p).  It  must  vary  with  the  circumstances  of  each 
compensa-  particular  case:  the  statute  has  fixed  no  standard  (q). 

TT.  '.  The  rate  of  five  per  cent,  on  the  total  sum  come  to  the  hands  of 

Highest  l 

rate  of         executors  would  appear  to  be  the  highest  rate  allowed  in  Ontario,  when  a 

com'iss'n,    commission  is  adopted  (r). 

Gross  sum.  ^  sum  jn  grogs  is  allowed  in  certain  c"ases  ;  whether  equivalent  to, 

or  higher,  or  lower  than  a  commission  at  the  rate  mentioned  (s).  Or 
the  compensation  may  be  partly  by  commission  and  partly  by  sum  in 
gross  (t). 

The  conveyance  by  executors  to  beneficiaries  of  lands  in  satisfaction 
pro  tanto  of  their  shares  of  the  estate  was  held  to  be  the  subject  of  com- 
pensation, but  not  by  way  of  commission  (it). 

Mode  of  as  to  to  the  mode  of  ascertaining  the  amount  of  the  compensation, 

inff  a'mt      *ne  statute  has  fixed  no  standard,  each  case   is  to  be  dealt  with  on  its 
merits  according  to  the  discretion  of  the  Judge  (tf). 

—  prin-  General  principles  and  analogies  have  been  applied.     It  has  been 

ciple  and     gaj^  tjiaj.  ^e  prmcjpie  0f  reducing  the  scale  of  allowance  as  the  amount 
analogy.  r  r  ° 

increases,  as  in  the  case  of  sheriff's  poundage,  may  be  applied  (w). 

Compensa-  The  case  of  a  receiver  or  an  administrator  pendente  lite  in  England 

tion  to         (the  Court  of  Probate  Act,    1887,    sec.    72,  providing    for    their    com- 
exors,  i.  c.   pensation),  may    furnish    a    further    analogy — three    per    cent,    being 

(o)  Proudfoot  v.  Tiffany,  Court  Book  4,  p.  160. 

(p)  McDonaldv.  Davidson,  6  A.  R.  320  ;  Re  West,  14  C.  L.  T.  O.  N.  422. 

(q).  Re  Fleming,  11  P.  R.  272,  426. 

(r)  McLennan  v.  Heward,  9  Gr.  178,  279 ;  Archer  v.  Severn,  13  O.  R. 
316  ;  Bald  v.  Thompson,  17  Gr.  154. 

(s)  Proudfoot  v.  Tiffany,  ante;  Denison  v.  Denison,  ante;  Stinson  v. 
Stinson,  8  P.  R.  560. 

Case :  Personal  estate,  including  stocks,  $9,933.  No  real  estate. 
Paid  out  $752.  Compensation  allowed  §396 :  Sarah  Silvester  dec. , 
Toronto  General  Trusts  Co.,  Adm'or  (will)  ;  Surr.  Ct.   Co.  York,  May,  1894. 

Case :  Estate  sworn  at  $596,960,  Jan.,  1892  ;  interim  audit,  April. 
1894  ;  assets  realized  about  $267,000  ;  paid  out,  $161,000  ;  allowance  to 
executors,  $10,291,  including  commission  on  collecting  $32,000  revenue: 
Estate  of  John  Leys,  dec,  Toronto  Gen.  Trust  Co.,  ex'ors.;  Sur.  Ct.  Co.  York, 
No.  8954. 

({)  Thompson  v.  Fairhairne,  11  P.  R.  333. 

(u)  Tliomnson  v.  Freeman,  15  Gr.  384. 

(v)  In  Re  Fleming,  11  P.  R.  426. 

(w)  'Thompson  v.  Freeman,  15  Gr.  384 ;  Re  Fleming,  sup.  The  High 
Court  tariff  fixes  sheriff's  poundage  as  follows : — On  sums  not  exceeding 
$1,000,  six  per  cent ;  $1,000  to  $4,000  three  per  cent ;  upon  excess  over 
$4,000,  one  and  a  half  per  cent. 
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usually  allowed  to  a  receiver ;  in  cases  of  difficulty,  five  per  cent ; 
in  very  rare  cases,  ten  per  cent  (.r)  ;  and  sometimes  a  sum  in  gross  by 
way  of  salary  (y).  A  further  analogy  may  possibly  be  found  in  the  case 
of  liquidators  under  the  Winding  up  Act.  In  a  recent  case,  commission 
at  the  rate  of  one  and  a  quarter  per  cent,  on  the  gross  amount  of  all 
moneys  realized  without  pressure,  and  three  per  cent,  on  moneys  realized 
after  pressure,  was  allowed  to  liquidators  of  a  bank  whose  assets  were 
upwards  of  $2,000,000.  On  appeal  this  was  sanctioned  by  the  Court, 
except  as  to  a  sum  which  was  only  constructively  received,  in  adjust- 
ment, as  to  which  one  quarter  per  cent,  was  allowed.  The  rates  of 
per  centage  in  the  United  States  and  in  Scotland  are  there  referred 
to  (z). 

Five  per  cent  commission  may  be  too  much,  or  a  very  insufficient 
allowance  (o). 

Five  per  cent  on  all  moneys  received  and  paid  over,  and  two  and  a 
half  per  cent  on  money  received  but  not  paid  over,  was  allowed  in  one  of 
the  first  cases  under  the  statute  of  1758  (/>). 

A  commission  of  four  per  cent,  upon  all  tranfers  of  stock  and 
moneys  paid  in  and  collected  by  executors  wa3  allowed  and  sustained  on 
appeal  (c). 

In  a  case  where  Executors  were  authorized  by  the  testator  to  carry 
on  the  business  of  lumberer,  miller  and  general  merchant,  carried  on  by 
him  at  the  time  of  his  death  ;  an  estate  of  $298,000,  having  been 
in  the  executors  hands  fifteen  years ;  §20,000  passing  through  their 
hands  annually  ;  the  lands  being  situate  partly  in  Canada  and  partly  in 
United  States,  involving  travelling,  it  was  held  a  case  uot  for  commission 
but  for  a  fair  compensation,  an  agent  having  been  employed  on  a  salary  (d) 

Where  executors  received  all  testator's  personal  estate  £8234,  and 
properly  paid  and  expended  for  debts  and  expenses  £8697,  the  Judge  of 
the  Surrogate  Court  allowed  £226,  about  two  and  two-thirds  per  cent,  and 
that  notwithstanding  the  misapplication  of  funds  of  the  estate,  viz.,  by 
applying  them  to  the  maintenance  of  the  testator"s  children  before 
creditors  were  fully  paid  (e). 

The  retaining  of  money  in  hand  two  years  unemployed  was  not  con- 
sidered a  reason  for  disallowing  executors  commission  (/). 

(x)  Kerr  on  Receivers  (1891),  186. 
(y)  Daniell's  Chy.  Prac,  5th  ed.,  1696. 
(z)  Re  Central  Bank,  Lye's  claim,  22  O.  Pv.  247. 
(a)  Chisholm  v.  Barnard,  10  Gr.  479  (1865),  Vankoughnet,  C. 
*    (b)  McLennan  v.  Heward,  9  Gr.  178,  279,  (1862),  Vankoughnet,  C. 

(c)  Torrance  v.  Cheivitt,  12  Gr.  407  (1866),  Mowat,  V.  C. 

(d)  Thomson  v.  Freeman,  15  Gr.  384  (1868),  Spragge,  V.  C. 

(e)  Harrison  v.  Patterson,  11  Gr.  105,  113  (1865),  Vankoughnet,  C. 
(/)  Gould  v.  Burritt,  11  Gr.  523. 
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Real  Trustees  were  allowed  a  commission  on  real  estate  (g). 

A  commission  of  five  per  cent  on  $41,000  was  allowed  in  a  case  in 
which  there  were  investments.  There  were  300  items  on  one  side  of  the 
account  and  400  on  the  other  (ft). 

A  commission  of  $5000  was  allowed  on  $300,000  (?')• 
Interim  A   commission   of    four   per  cent   was   allowed   the    trustees   of   a 

marriage  settlement  on  income  received  (estate  $72,000),  and  properly- 
expended  during  about  fifteen  years.  One-half  the  commission  payable 
then,  and  one-half  at  the  end  of  the  trust.  "  I  think  it  would  not  be 
unreasonable  if  the  trustees  charged  against  the  income  $2-10,  and 
against  the  corpus  $150  annually"  (j). 
Invest-  Five  per  cent  on  $32,000  invested  in  mortgages,  and  one  per  cent  6n 

ments.  $79,000,  residue  of  estate  consisting  of  debentures  and  specific  securities 

to  the  value  of  $79,000,  which  the  executors  simply  transferred  to  the 
legatee  amounting  to  $1G00  as  compensation  was  allowed  (/c). 

Not  having  kept  a  regular  set  of  books  showing  a  debtor  and  creditor 
account  of  his  dealings  with  the  estate  is  not  a  sufficient  reason  for  the 
omission  by  the  Master  to  ascertain  the  amount  of  the  trustee's  expenses 
and  commission,  unless  for  that  reaoon  the  master  was  unable  to  ascer- 
tain the  amount  (I). 
Number  of  "Where  it  appeared  that  there  had  been  a  good  deal  of  labor,  care  and 

items  in  trouble  in  the  management  of  the  estate;  $41,818  had  come  to  the 
accoun  .  ^ianjs  0f  executors,  of  which  they  expended  $25,000,  and  the  rents  of  real 
estate  come  to  their  hands  were  $4,051,  of  which  they  expended  $3,816, 
and  there  appeared  a  large  number  of  items  on  each  side  of  the  account, 
over  300  on  one  side  and  over  4  JO  on  the  other ;  it  was  held  that  five  per 
cent  on  the  total  sum  come  to  their  hands,  was  not  excessive  as  compen- 
sation, although  $16,953  of  the  estate  moneys  remained  in  their  hands, 
with  which  they  were  chargeable  (hi). 
Com'ission  The  commission  or  other  compensation  should  be  allowed  from  time 

credited      to  time  as  earned ;  and  credited  from  time  to  time,  and  if  allowed  to 
to°trmeme    stanc^    shoidci   carry  interest  which   might   be   set    off   against  interest 
charged  against  an  accounting  executor  (n).      Or  half  the  compensation 

(g)  Baldv.  Thomson,  17  Gr.  154  (1870),  Mowat,V.C;  McMilUmv.  McM. 
21  Gr.  269  (1874)  ;  Sievewright  v. Lees,  1  O.  R.  375(1882),  Proudfoot,  V.C. 

(ft)  Archer  v.  Severn,  13  O.  R.  316  (1886). 

(/)  Stinson  v.  S.,  8  P.  R.  560  (1881),  Ferguson,  V.  C. 

(j)  Re  Berkeley  Trusts,  8  P.  R.  193  (1879),  Blake,  V.  C. 

(A)  Re  Fleming  11  P.  R.  272,426  (1886),  Boyd,  C,  22  U.  C.  L.  J.  210. 
See  this  case  also  as  to  whether  an  executor  may  become  entitled  to  a- 
larger  share  of  commission  than  his  co-executors. 

(/)  Life  Assoc'n  Scotland  v.  Walker,  24  Gr.  293, 

(m)  Archer  v,  Severn,  13  O.  R.  316  (1887). 

(n)  Benison,  D.,  17  Gr.  306,  at  p.  311-312.  In  so  taking  credit  he 
does  so  at  his  own  risk  of  the  Court  not  considering  it  reasonable  i 
Heron  v.  Moffatt,  7_P.  R.  438. 
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may  be  allowed  at  one  time  and  half  at  another  time  (o),  if  an  account 
is  audited  before  the  final  audit  and  passing  of  the  accounts,  known  in 
the  Surrogate  Courts  as  Interim  Accounts  (p). 

Where  the   estate  was   $300,000,  five   per  cent,    on   sums   passing  5  per  cent., 
through  the  hands  of  executors,  without  complication,  was  considered  by 
the  Court  of  Chancery  an  excessive  allowance.     But  on  investments  of 
$600  that  rate   was   allowed,   and   three   per   cent   on   investments   of 
larger  sums  (q). 

In  McMillan  v.  McMillan  (r)  executors  were  held  entitled  to  compen-  2iper  cent, 
sation  under  the  Surrogate  Act  for  services  performed  before  the  passing 
of  the  Act,  i.  e.  before  1858 ;  and  two  and  a  half  per  cent,  was  allowed. 

The  fact  that  trustees  collect  rents  through  an  agent  whom  they  pay  Agent 
by  commission,  does  not  disentitle  them  ;  and  two  and  a  half  per  cent,  on  emPlovea- 
the  amount  so  collected  has  been  allowed  such  trustees  (s). 

Where  the  collecting  and  paying  over  was  done  after  an  administra-  Estate  ad- 
tion  order,  which  although  it  did  not  put  an  end  to  the  functions  of  the  minister- 
executors,  diminished  their  responsibility,  the  compensation  was  granted  jj;j„n 
accordingly  (t).  Court. 

The  provision  of  the  Statute  11,  Geo.  IV.,  1  Win.  IV.  c.  40,  which  Executor 
provided   that   executors   should    take   the   undisposed   of    residue,    not  taking 
beneficially  but  as  trustees  for  the  next  of  kin,  is  in  force  in  Ontario  (m).     °     y" 

Where  a  legacy  is   given    to   executors  as   compensation   for   their  Leo.acv  |n 
trouble,  they  must   elect   as   between   that    and   commission,    as    after  lieu  of 
accepting  the  legacy  they  are  not  at  liberty  to  claim  a  further  sum  under  compensa- 
the  Statute    if   the  legacy  is   not  sufficient   compensation  (»).      But  if 
executors  before  taking  probate,  arrange  with  the  beneficiaries  for  such 
compensation   as   the    statute  would   give   instead   of   such   inadequate 
bequest,  the  Court  would  not  disallow  such  an  arrangement  (w). 

Where  there  is  a  bequest  of  a  share  of  the  residuary  estate  to  execu- 
tors, it  is  not  to  be  inferred  that  the  bequest  was  given  in  lieu  of 
compensation  as  in  the  case  of  a  legacy  of  a  definite  sum,  but  it  is  one 
of  the  elements  to  be  considered  in  dealing  with  the  question  of 
compensation  (x). 

(o)  Berkeley  Trusts,  8  P.  R.  193. 

(p)  Sarah  H.  Wallis,  Surr.  Ct.  Co.,  York,  Jan'y,  1895. 

(q)   Thompson  v.  Freeman,  15  Gr.  384  (1868). 

(r)  21  Gr.  369,  381. 

(s)  Re  Prittie's  Trusts,  13  P.  R.  19. 

(«)  Thompson  v.  Fairbairn,  22  U.  C.  L.  J.  210 ;  11  P.  R.  333. 

(u)  Thorpe  v.  Shillington,  15  Gr.  85  ;  Kingsmill  v.  Miller,  15  Gr.  171 ; 
Loveless  v.  Clark,  24  Gr.  14. 

(v)  Williams  v.  Roy,  9  O.  R.  534,  538  (1885) ;   Denison  v.  Denison,  17 
Gr.  306,  doubted.     See  also  Loveless  v.  Clarke,  sup. 
(10)   Williams  v.  Roy,  supra, 
(x)  Boys  Home  of  H.  v.  Leicis,  4  O.  R.  18  (1885). 
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Priority.  A  trustee  is  entitled  to  his  expenses  and  commission  in  priority  to 

rights  of  cestui  que  trust  (y),  and  is  entitled  to  retain  them  :  Re  Babc.ock, 
9  Gr.  409  ;  Heron  v.  Moffatt,  sup. 

And  a  legacy  given  to  executors  as  compensation  for  their  trouble 
has  priority  over  legacies  which  are  mere  bonnties,  and  on  deficiency  of 
assets  does  not  abate  with  them  (z). 
Compensa-  It  was  said  in  an  administration  suit  which  came  before  the  Court 

.llrv  -  "T  soon  after  the  Act  of  185S  (a),  that  where  an  administrator  has  neglected 
any  portion  of  his  duties  or  has  applied  his  care  and  pains  in  mal- 
administration, he  should  not  receive  wages  or  reward.  And  the  High 
Court  in  exercise  of  its  jurisdiction  over  trusts  has  in  certain  cases 
disallowed  compensation,  as  well  as  costs  incurred  by  a  trustee  (b).  But 
in  later  cases  the  Court  has  allowed  the  compensation  notwithstanding 
misconduct,  and  charged  the  accounting  party  with  compound  interest  (c). 
The  High  Court  will  not  refer  it  to  the  Surrogate  Judge  to  settle  the 
amount  of  compensation  or  commission  to  an  administrator,  but  being 
seized  of  the  subject  matter  of  litigation  will  finally  dispose  of  the  rights 
of  all  parties  (d). 
Executor,  On  the  other  hand,  where  the  Surrogate  Court  had  fixed  the  allow- 

&c,  not  to  ance!  an<j  the  parties  being  dissatisfied,  applied  to  the  Court  of  Chancery 
Hum  °  f°r  an  increased  allowance,  that  Court  (Proudfoot,  V.  C),  refused  to 
Court  interfere  (e). 

unneces-  .,..,„  *^,  , ,     ,  -,     ■    ■ 

sarily.  It  was  ne^  Dv  ^e  Court  of  Chancery  that  an  executor  or  adminis- 

trator has  no  right  to  file  a  bill  merely  to  obtain  an  indemnity  by  passing 
his  accounts  under  the  decree  of  that  court,  and  that  there  must  be  some 
real  question  to  submit  to  the  Court  or  some  dispute  requiring  inter- 
position, when  he  would  be  entitled  to  his  costs,  otherwise  he  could  not 
receive  them ;  and  if  it  should  appear  that  his  conduct  had  been  mala  fide, 
or  unreasonable,  he  would  be  ordered  to  pay  the  costs  of  the  defendant  ( /). 

Executors  have  no  right  to  leave  the  administration  of  the  estate  to, 
or  to  have  the  accounts  taken  by  the  High  Court,  without  some  special 
necessity  where  the  estate  is  so  small  that  the  costs  of  an  administration 
suit  would  bear  a  considerable  proportion  to  the  amount  of  the  estate  (g) . 

It  was  held  that  where  a  suit  for  the  administration  of  an  estate 
was  pending  in  the  Court  of  Chancery,  it  is  improper  for  the  Surrogate 

(y)  Life  Association  of  Scotland  v.  Walker,  24  Gr.  293. 
(z)  Anderson  v.  He  Doug  all,  15  Gr.  405, 

(a)  McLennan  v.  Heward,  ante. 

(b)  Graham  v.  Robson,  17  Gr.  318. 

(c)  Re  Honsberger,  10  O.  R.  511 ;  Sproatt  v.  Robertson,  26  O.  R.  633. 
(d\  McLennan  v.  Heward,  supra.  f 

(e)  Re  Estate  of  Frederick  Wells,  dec.  (Co.  York),  3  Dec.  1878. 

(f)  White  v.  Cummings.3  Gr.  602;  see  &Uo  Barry  v.  Barry,  19  Gr.  458. 

(g)  McGill  v  Courtice,  17  Gr.  271. 
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Court  to  interfere  by  ordering  the  allowance  of  a  commission  to  trustees 
or  executors  (h). 

It  is  the  practice  in  the  Master's  Office  to  enquire  whether  a  notice 
to  creditors  has  been  given  in  accordance  with  The  Act  Respecting  Trustees 
and  Executors  and  the  Administration  of  Estates  (i),  the  giving  of  which 
before  distribution  of  the  assets  enables  the  executor  to  claim  the  pro- 
tection of  the  Act. 

In  the  case  of  Clegg  v.  Rowland  (j),  the  testator  died  September,  1860,  Notice  to 
and  in  November  the  executor  issued  the  notice  (k)  to  the  creditors,  creditors, 
provided  for  in  the  statute  referred  to,  publishing  it  in  several' news- 
papers ;  and  on  the  1st  February  following,  having  paid  the  creditors, 
distributed  the  whole  net  residue  of  the  personal  estate,  paid  such  part 
as  was  payable  to  legatees,  absolutely  to  such  legatees;  and  there  was  no 
part  of  the  estate  left  in  his  hands  qua  executor.  It  was  held  that  the 
executor  so  distributing  the  assets  after  issuing  the  advertisements,  and 
taking  the  steps  pointed  out  by  the  section  above  refeired  to,  would  have 
the  same  protection  as  if  he  had  administered  the  estate  under  a  decree 
of  the  Court  of  Chancery. 

The  form  of  Petition,  Appointment,  Affidavit  verifying  Account  and  Petition, 
Judge's   Order   on    passing    Accounts    are   set    forth    in    the   appendix  ftcV..to 
Vouchers   for   disbursements   should    be    produced    and   numbered    to 
correspond  with  the  items  in  the  account.     The  judge's  order  does  not 
assume  in  express  terms  to    discharge    the    accounting   party,    or    his 
sureties,  if  any.      The  passing  of  accounts  however,  is  a  judicial  pro- 
ceeding in  compliance  with  law,  and  when  finally  passed  and  the  order 
signed,  it  is  matter  of  record  that  the  accounting  party  has  performed  Account- 
tlie  duties  imposed  upon  him,  upon  the  performance  of  which  he    is,  ants- 
it  would  seem,  discharged  by  operation  of  law. 

The   High  Court  has   jurisdiction  to  discharge  a  trustee  from  his         , 
office  (I),    but   not  an  executor  (m),    excepting    where  the   funeral   and  0f  trustee. 
testamentary   expenses,    debts  and  legacies  have    been   paid,    and    the 
surplus  invested  upon  the   trusts  of   the  will,  the  executor  drops  that  —  execu- 
charncter  and  becomes  a  trustee  in  the  proper  sense  (n).  tor. 

(//)  Cameron  v.  Jietlnine,  15  Gr.  458. 

U)  R.  S.  O.  c.  110,  s.  36. 

( /)  3  L.  R.  Eq.  363;  approved  in  Hunter  v.  Young,  4  Ex.  Div.  256; 
In  re  Frewer,  60  L.  T.  053;  V.  N.  (1889)  109;  see  In  re  Bowden,  45 
Ch.  D.  444. 

(h)  For  Form  of  Notice,  vide  Appendix 
(I)  Lewinon  Trusts,  9th  ed.  727,  754. 
(m    lb, 

(n)  lb.  757;  See  also  Re  Bush,  19  O.  R.  1;  Mitchell  v.  M.,  Hi  S.  C. 
Rep.  722;  Re  Helps,  15  P.  R.  7;  Re  Hawkins,  16  P.  R.  136. 
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OATHS,    AFFIDAVITS,    ETC. 

By  the  Surrogate  Courts  Act  it  is  provided  that : — 
tration  of  "  The  Judges  and  Registrars  of  the  Surrogate  Courts 
oaths.  shall  have  full  power  to  administer  oaths  in  matters  and 
causes  testamentary  and  in  all  other  matters  in  any  of  the 
said  courts  ;  and  Commissioners  for  taking  affidavits  in 
the  High  Court  and  Notaries  Public  shall  also  have  full 
power  respectively  to  administer  oaths  in  all  matters  and 
causes  testamentary  and  in  all  other  matters  in  the  said 
Courts  to  parties  desirous  of  making  affidavit  or  deposi- 
tion before  them  respectively." — S.  C.  A.  s.  25. 

The  Surrogate  Court  Rules,  1892,  prescribe  the  formal- 
ities to  be  observed  as  to  affidavits  as  follows  : 
Affidavits.        "  Every  affidavit  shall  be  drawn  up  in  the  first  person, 
stating  the  name  of  the  deponent  at  the  commencement  in 
ties.  full,  and  his  description  and  true  place  of  abode  and  shall 

be  signed  by  him.     (See  Rule  605,  Consolidated  Rules  of 
Practice.)"— S.  C.  R.  37. 

"In  every  affidavit  made  by  two  or  more  deponents, 
the  names  of  the  several  persons  making  it  are  to  be 
written  in  the  jurat.  Except  that  if  the  affidavit  of  all 
the  deponents  is  taken  at  one  time  by  the  same  officer,  it 
shall  be  sufficient  to  state  that  it  was  sworn  by  both  (or 
all  of  the  '  above-named '  deponents.  (See  Rule  606,  Con. 
Rules  of  Practice.)"— S.  C.  R.  38. 

"  There  shall  be  appended  to  or  endorsed  upon  every 
affidavit,  a  note  signed  by  the  solicitor  or  the  party  in 
person,  showing  on  whose  behalf  it  is  filed.  (See  Rule  608, 
Con.  Rules  of  Practice.)"— S.  C.  R.  39. 
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"Where  an  affidavit  is  made  by  any  person  who  is  blind,  Affidavit 

e  i  •  of  blind  or 

who,  from  his  or  her  signature,  or  otherwise,  appears  to  be  illiterate 
illiterate,  the  Registrar  or  other  officer  before  whom  such  pers0 
affidavit  is  made,  is  to  state  in  the  jurat  that  the  affidavit 
was  read  in  his  presence  to  the  deponent,  and  that  such 
deponent  seemed  perfectly  to  understand  the  same  ;  and 
also  that  the  said  deponent  made  his  or  her  mark,  or  wrote 
his  or  her  signature,  in  the  presence  of  the  Registrar  or 
other  officer,  before  whom  the  same  was  taken.  No  such 
affidavit  shall  be  used  in  evidence  in  the  absence  of  this 
statement  unless  the  Court  or  a  Judge  is  otherwise  satisfied 
that  the  affidavit  was  read  over  to  and  apparently  per- 
fectly understood  by  the  deponent.  (See  latter  clause  of 
Rule  612,  Consolidated  Rules  of  Practice.)"— S.  C.  R.  40. 

"  No  affidavit  having  in  the  jurat  or  body  thereof  any  Affidavit, 
interlineation,  alteration  or  erasure  shall,  without  the  leave 
of  the  Judge,  be  read  or  made  use  of  in  any  matter  pend-  tions  or  al- 
ing  in  any  Surrogate  Court,  unless  the  interlineation  orteratlons- 
alteration  (other  than  by  erasure)  is  authenticated  by  the 
initials  of  the  officer  taking  the  affidavit ;  nor  in  the  case  \y0rds  etc. 
of  an  erasure  unless   the  words  or  figures  appearing  at  the 
time  of  taking  the  affidavit  to  be  written  on  the  erasure 
are  re-written  and  signed  or  initialed  in  the  margin  of  the  7~™'wvit ' 
affidavit  by  the  officer  taking  it.  (See  Con.  Jud.  Rule  611.)'' 
— S.  C.  R.  41. 

"  No  affidavit  which  has  been  sworn  before  the  party  on  Not  to  be 
whose  behalf  the  same  is  offered,  or  before  his  solicitor,  or  f^c/party 
before  the  clerk,  or  partner  of  such  solicitor  is  to  be  admitted, or  sollcltor- 
unless  the  Judge  shall  otherwise  direct." — S.  C.  R.  42. 

When  affidavits  to  be  used  in  any  court  in  Ontario  are 
taken  out  of  Ontario  the  following  statutory  provisions 
are  applicable  : — 

"  Oaths,  affidavits,  affirmations  or  declarations  adminis-  Affidavit 
tered,   sworn,   affirmed   or  made  out  of  the  Province  of  ]n  Ontario 
Ontario  before  some  one  of  the  following  persons  :  mft^  bf 

H.s.c—  20 
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fore  cer-  "  A  Commissioner  authorized  to  administer   oaths  in 

tionaries"  the   Supreme  Court  of  Judicature  in  England  or  Ireland  ; 
m  the  _  „ 

United  "  A  Judge  of  the  Supreme  Court  of  Judicature  in  Eng- 

Kingdom    ,        , 

or  foreign  land  or  Ireland  ; 

"  A  Judge  of  the  Court  of  Sessions  or  the  Justiciary 
Court  in  Scotland  ; 

"  A  Judge  of  any  of  the  County  Courts  of  Great  Britain 
or  Ireland,  within  his  county  ; 

"A  Notary  Public  certified  under  his  hand  and  official 
seal ; 

"  The  Mayor  or  Chief  Magistrate  of  any  City,  Borough 
or  Town  corporate,  in  Great  Britain  or  Ireland,  or  in  any 
Colony  of  Her  Majesty,  or  in  any  foreign  country,  and 
certified  under  the  common  seal  of  such  City,  Borough  or 
Town  corporate ; 

"A  Judge  of  any  Court  of  Record  or  of  supreme  jurisdic- 
tion in  any  colony  belonging  to  the  crown  of  Great  Britain 
or  any  dependency  thereof,  or  in  any  foreign  country ; 

"  Or,  if  made  in  the  British  Possessions  in  India,  before 
any  Magistrate  or  collector  certified  to  have  been  such 
under  the  hand  of  the'  Governor  of  such  Possession  ; 

"  Or,  if  made  in  Quebec,  before  a  Judge  or  Prothonotary 
of  the  Superior  Court  or  Clerk  of  the  Circuit  Court ; 

"  Or  before  any  Consul,  Vice-Consul,  or  Consular  Agent 
of  Her  Majesty  exercising  his  functions  in  any  foreign 
place ;  (a) 

"  Or  before  a  Commissioner  authorized  by  the  laws  of 
Ontario  to  take  affidavits  in  and  for  any  of  the  Courts  of 
Record  of  the  Province  ; 

for  the  purposes  of  and  in  or  concerning  any  cause,  matter 
or  thing  depending  or  in  any  wise   concerning  any  pro- 

(a)  The  laws  of  Germany  not  admitting  of  oaths  being  taken  before 
a  British  Consul,  the  Probate  Division,  Eng.,  received  an  affidavit  sworn 
before  a  German  Judge  :  Fawcus,  9  P.  D.  241. 
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ceedings  in  any  Courts  in  this  Province,  shall  be  as  valid 
and  effectual  and  shall  be  of  like  force  and  effect  to-  all 
intents  and  purposes  as  if  such  oath,  affidavit,  affirmation 
or  declaration  had  been  administered,  sworn,  affirmed  'or 
made  in  this  Province  before  a  Commissioner  for  taking 
affidavits  therein,  or  other  competent  authority  of  the  like 
nature."— R.  S.  O.  1887,  c.  61,  s.  34. 

"Any  document  purporting  to  have  affixed,  impressed  Seal  and 

.,  ,  .  ,.  signature 

or  subscnoed  thereon  or  thereto  the  signature  or  such  need  not 
Commissioner  or  the  signature  and  official  seal  of  such  eplove 
Notary  Public  or  Prothonotary,  or  the  seal  of  the  Corpora- 
tion, and  the  signature  of  such  Mayor  or  Chief  Magistrate 
or  Governor  as  aforesaid,  or  the  seal  and  signature  of  such 
Judge,  Consul,  Vice-Consul,  or  Consular  Agent  in  testi- 
mony of  such  oath,  affidavit,  affirmation  or  declaration 
having  been  administered,  sworn,  affirmed  or  made  by  or 
before  him,  shall  be  admitted  in  evidence  without  proof  of 
such  signature,  or  seal  and  signature,  being  the  signature 
or  the  seal  and  signature  of  the  person  whose  signature  or 
seal  and  signature  the  same  purport  to  be,  or  of  the  official 
character  of  such  person." — R.  S.  0.  1887,  c.  61,  s.  35. 

See  further  as  to  persons  authorized  to  administer 
oaths: — An  Act  Respecting  Commissioners  for  Taking 
Affidavits  and  Recognizances  (b)  ;  also  An  Act  Respecting 
Notaries  Public  (c);  also  The  Interpretation  Act(d). 

By  The  Canada  Evidence  Act,  1893,  that : — 

"  If  any  person   called   or  desiring   to  give  evidence,  Affirma- 
objects,  on  grounds   of  conscientious  scruples,  to  take  an  ^ness 
oath  or  is  objected  to  as  incompetent  to  take  an  oath,  such instead of 
person  may  make  the  following  affirmation  : — 

"  I  solemnly  affirm  that  the  evidence  to  be  given  by  me  Form, 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth." 

(b)  R.  S.  0.  c.  62.  (c)  R.  S.  0.  c.  153. 

(d)  R.  S.  O.  c.  1,  s.  19. 
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"  And  upon  the  person  making  such  solemn  affirmation, 

his  evidence  shall  be  taken  and  have  the  same  effect  as  if 

taken  under  oath." — Statutes  of  Canada,  1893,  c.  31,  s.  23. 

Affirma-  «  jf  a  person  required  or  desiring:  to  make  an  affidavit 

tion  in-  >  l_  l  m  ° 

stead  of  or  deposition  in  a  proceeding  or  on  an  occasion  whereon 
or  touching  a  matter  respecting  which  an  oath  is  required 
or  is  lawful,  whether  on  taking  office  or  otherwise,  refuses 
or  is  unwilling  to  be  sworn,  on  grounds  of  conscientious 
scruples,  the  court  or  judge  or  other  officer  or  person 
qualified  to  take  affidavits  or  depositions,  shall  permit  such 
person  instead  of  being  sworn,  to  make  his  solemn  affirma- 
tion in  the  words  following,  viz.  :  "  I,  A.  B.,  do  solemnly 
affirm,"  &c. ;  which  solemn  affirmation  shall  be  of  the  same 
force  and  effect  as  if  such  person  had  taken  an  oath  in  the 
usual  form." — Ibid.  s.  24. 

"  Any  witness  whose  evidence  is  admitted  or  who 
makes  an  affirmation  under  this  or  the  next  preceding- 
section  shall  be  liable  to  indictment  and  punishment  for 
perjury  in  all  respects  as  if  he  had  been  sworn." — Ibid. 
s-s.  2. 

See  also  as  to  affirmation,  R.  S.  O.  c.  61,  s.  12  ;  and 
Forms  of  Jurat  in  Appendix,  post. 
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PRACTICE. 
"  Unless  otherwise  provided  by  this  Act  or  by  the  Rules  Practice  of 

1  J  i.  .  the  Courts, 

or  Orders  respecting  Surrogate  Courts  heretofore  in  force, 

or  hereafter  to  be  made  under  this  Act,  the  practice  of  the 

Surrogate  Courts  shall,  so  far  as  the  circumstances  of  the 

case   will   admit,  be    according    to   the   practice   in   Her  — general 

Majesty's  Court  of  Probate  in  England,  as  it  stood  on  the 

5th  day  of  December,  1859  "  (a).— S.  C.  A.  s.  34. 

"  On  every  application  to  a  Surrogate  Court  for  probate  Proofs, 
of  will  or  letters  of  administration  where  the  testator  orsite'for 
intestate  was  resident  in  Ontario  at  the  time  of  his  death,  gVantof  ^ 
the  place  of  abode  of  the  testator  or  intestate  at  the  time  of  probate  °r 
his  death  shall  be  made  to  appear  by  affidavit  of  the  per-  tration 

whore  d6* 

fson  or  some  one  of  the  persons  applying  for  the  same  ;  and  ceased 
thereupon  and  upon  proof  of  the  will,  or  in  case  of  intes-  Ontario!*1 
tacy,  upon  proof  that  the  deceased  died  intestate,  probate 
of  the  will  or  letters  of  administration  (as  the  case  may  be) 
may  be  granted  under  the  seal  of  the  Surrogate  Court  to 
which  the  application  has  been  so  made  ;  and  the  probate  probate  or 
or  letters  of  administration  shall  have  effect  over  the  pro-  adminis- 

r         tration. 

perty  [the  word  '  property  '  being  substituted  for  the  words 
'  personal  estate'  by  53  V.  c.  17, s.  7]  of  the  deceased  in  all 
parts  of  Ontario  [subject  to  the  limitation  under  section  58 
of  this  Act  or  otherwise,  53  V.  c.  17,  s.  7.] — S.  C.  A.  s.  35. 

"  On  every  application  for  probate  of  a  will  or  letters  of  When  tes- 
administration  where  the  testator  or  intestate  had  no  fixed  had  no   ' 

fixed  place, 

(a)  The  corresponding  section  of  the  English  Court  of  Probate  Act 
(s.  29)  has  been  held  to  apply  to  procedure  only,  not  to  the  principles  on 
which  the  Court  acts  :  Thos.  Hi/.  Ohphant,  1  Sw.  &  Tr.  525. 
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of  abode  in  place  of  abode  in  or  resided  out  of  Ontario  at  the  time  of 

or  resided    * 

out  of  his  death,  the  same  shall  be  made  to  appear  by  affidavit  of 
the  person  or  some  one  of  the  persons  applying  for  the  pro- 
bate or  administration,  and  that  the  deceased  died  leaving 

—  proof,     personal  or  real  property  within  the  county  in  the  Surro- 

gate Court  of  which  the  application  is  made,  or  leaving  no 
personal  or  real  property  in  Ontario,  as  the  case  may  be, 

—  notice.    an(j  ^jia|.  110fcjce  0f  tiie  application  has  been  published  at 

least  three  times  successively  in  the  Ontario  Gazette  ;  and 
thereupon  and  upon  proof  of  the  will,  or  in  case  of  intes- 
tac}^,  upon  proof  that  the  deceased  died  intestate,  probate, 
of  the  will  or  letters  of  administration,  as  the  case  may  be, 
may  be  granted  under  the  seal  of  such  Surrogate  Court ; 
and  the  probate  or  letters  of  administration  shall  have 
eifect  over  the  property  [the  word  '  property  '  being  substi- 
tuted for  the  words  'personal  estate'  by  53  V.  c.  17,  s.  7]  of 
the  deceased  in  all  parts  of  Ontario." — S.  C.  A.  s.  36. 

Affidavit  "  The  affidavit  as  to  the  place  of  abode  and  propertjr 
appHca"8  [^ne  word  '  personal '  before  the  word  '  property '  being 
turn  for      struck  out  by  53  V.  c.  17,  s.  91  of  a  testator  or  intestate 

grant  to  be  ^  J 

conclusive  under  the  next  preceding  two  sections,  for  the  purpose  of 

for  G\6l*~ 

cise  of  giving  a  particular  Court  jurisdiction,  shall  be  conclusive 
imless011  f or  ^he  purpose  of  authorizing  the  exercise  of  such  jurisdic- 
shewn  to    ^ion  ;  and  no  grant  of  probate  or  administration  shall  be 

be  incor-  "  x 

rect.  liable  to  be  recalled,  revoked  or  otherwise  impeached  by 

reason  that  the  testator  or  intestate  had  no  fixed  place  of 
abode  within  the  particular  county  at  the  time  of  his  death, 
or  had  not  property  [the  word  '  property  '  being  substituted 
for  the  words  '  personal  or  real  estate  '  by  53  V.  c.  17  s.  9} 
therein  at  the  time  of  his  death ;  and  every  probate  and 
administration  granted  by  a  Surrogate  Court  shall  effectu- 
ally discharge  and  protect  all  persons  paying  to  or  dealing 
with  any  executor  or  administrator  thereunder,  notwith- 
standing the  want  of  or  defect  in  such  affidavit  as  is  here- 
by required  ;  but  in  case  it  is  made  to  appear  to  the  Judge 
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of  a  Surrogate  Court  before  whom  any  matter  is  pending 
under  this  Act,  that  the  place  of  abode  of  the  testator  or 
intestate,  or  the  situation  of  his  property,  has  not  been  cor- 
rectly  stated    in    the    affidavit,  the    Judge  may    stay    aU^^n^°" 
further  proceedings  and  make  such  order  as  to  the  costs  jn  cas<?  of 

incorrect 

of  the  proceedings  before  him  as  he  thinks  just. — S.  C.  A.  statement, 
s.  37  (6). 

The  purely  practical  steps  that  a  solicitor  must  take  in  Practice. 

making  applications  in  common  form  may  be  stated  shortly 

as  follows  : — 

i 
Having  regard  to  the  directions  set  forth  in  Appendix 

for  describing  testators  or  intestates   the    practitioner  in 

ordinary  cases  proceeds  as  follows  :— 

On  application  for  letters   probate  of  a  will  the  peti-  —  obtain- 

tion  of  the  executors  to  be  presented  to  the  judge  (Form  1  probate. 

to  Surrogate  Court  Rules)   is   to   be  filled  up  and  signed 

and  annexed  to  the  will  and  codicil  (if  any)  together  with 

affidavits  and  papers  as  follows  : 

1.  Petition  of  executors — applying  for  letters  probate. 

2.  Certificate  of  Surrogate  Clerk.  (This  is  sent  from 
the  office  of  the  Surrogate  Clerk  to  the  "Registrar  by  mail 
under  Rule  64.) 

3.  Affidavit  of  death  and  place  of  abode  of  the  tes- 
tator (c). 

4.  Schedule  of  real  estate,  and  inventory  of  personal 
estate  with  affidavit  verifying  same  (d). 

(b)  Other  sections  of  the  Surrogate  Courts  Act  placed  in  the  Act 
under  the  heading,  "  Practice"  are  referred  to  elsewhere  in  this  treatise. 

(c)  "  The  necessary  affidavits  to  lead  grants,  and  the  usual  oath  of 
executors  and  administrators,  may  be  taken  at  the  time  the  application 
for  grant  is  signed,  or  afterwards  at  any  time  before  the  application  is 
submitted  to  the  Judge  for  his  order  and  direction.  The  proofs  to  lead 
grant  may  be  embodied  in  one  affidavit." — S.  C.  E.  8. 

(d)  As  to  Inventory  and  time  of  filing,  vide  ante  chapter  on  Inventory 
and  Account. 
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5.  Affidavit  and  value  of  property  devolving. 

6.  Affidavit  of  plight  and  condition  of  finding  of  will  (e). 

7.  Affidavit  of  execution  of  will  (/). 

8.  Will  and  codicil  (if  any)  signed  by  executors  and 
Commissioner  as  an  exhibit. 

9.  Oath  of  office  of  executors  (g). 

10.  Deed  of  renunciation  by  executor  (if  any),  and 
affidavit  of  non-intermeddling. 

11.  Blank  form  of  judge's  order  and  memorandum  of 
fees  and  stamps. 

If  it  is  a  case  which  comes  under  the  Succession  Duty 
Act,  1892  ;  then  in  addition  to  the  above  will  be  required  :  — 

12.  Affidavit  of  relationship  of  legatees. 

13.  Inventory  of  property  subject  to  dut}7. 

14.  Bond. 

(See  Forms  in  Appendix.) 

If  it  is  a  case  of  an  "  estate  of  small  value  ": — 

15.  An  affidavit  of  identity  and  proof  of  relationship  of 
the  applicant  may  be  required  under  sec.  68  of  the  Act. 

When  af-  «  The  necessary  affidavits  to  lead  grant,  and  the  usual 

fidavits  to  .  .     .  ,  ,  . 

lead  grants  oath  or  executors  and  administrators,  may  be  taken  at  the 
taken.6      time  the  application  for  grant  is  signed  or  afterwards  at 

any  time  before  the  application  is  submitted  to  the  Judge 

for  his  order  and  direction.     The  proofs  to  lead  grant  may 

be  embodied  in  one  affidavit." — S.  C.  R.  8. 
Variance.         "  If  there  should  appear  to  be  any  material  variance 

between  the  application  and   affidavits  made  in  support 

(e)  This  affidavit  is  only  required  in  cases  where  there  are  altera- 
tions, erasures,  etc.,  in  the  will. 

(/)  Vide  pp.  80,  81  ante. 

(g)  "  The  usual  oath  of  administration  is  to  be  reduced  to  writing, 
and  to  be  subscribed  and  sworn  to  by  the  executors  or  administrators  as 
an  affidavit."— S.  C.  E.  VI. 
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thereof,  the    Judge   may   direct   such   application    to   be 
amended  according  to  the  fact,  and  a  new  notice  on  such  —  amend- 
amended  application  to  be  sent  to  the  Surrogate  Clerk." — 
S.  C.  R.  9. 

No  affidavit  which  has  been  sworn  before  the  party  Affidavit 
on  whose  behalf  the  same  is  offered,  or  before  his  solicitor,  whom™ 
or  before  the  clerk,  or  partner  of  such  solicitor  is  to  besworn- 
admitted,  unless  the  Judge  shall  otherwise  direct  (h). 

If  the  executor  reside  anywhere  out  of  Ontario  he  will 
be  sworn  before  some  one  of  the  officers,  functionaries  or 
persons  designated  in  the  statute  (i). 

The  executor  and  the  Commissioner,  or  person  who  has  Marking 
administered  the  oath,  will  severally  mark  the  will  and 
codicils,  by  signing  their  names  thereon  under  a  memor- 
andum of  exhibit,  or  without  such  exhibit. 

"  Every  will  or  copy  of  a  will,  to  which  an  executor  or 
administrator  with  the  will  annexed  is  sworn,  should  be 
marked  by  such  executor  or  administrator,  and  by  the  per- 
son before  whom  he  is  sworn." — S.  C.  R.  18. 

If  three  years  have  elapsed  since  the  death  of  the 
testator,  a  certificate  signed  by  the  party  and  his  solicitor, 
or  by  the  solicitor  alone  if  the  facts  are  within  his  know- 
ledge, is  according  to  the  practice  High  Court  of  Justice, 
Probate  Division,  Eng.,  ( j)  filed  in  explanation  of  the 
delay.  If  the  certificate  be  not  satisfactory  an  affidavit  is 
required. 

Incorporated  documents  and  papers  are  proved  as  part  Incorpor- 
of  the  will  which  has  incorporated  them  ;  such  documents  ments. 
being  engrossed  and  registered  in  their  entirety  unless  the 
Judge  otherwise  directs,  the  will  having  been  previously 

(h)  S.  C.  R.  42 ;  also  Rules  40,  41  ante  p.  305. 
(i)   Vide  chapter  on  Oaths,  ante. 
( j)  C.  &  Tr.  259. 
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sworn  to  as  being  contained  in  the  paper  writings  marked 
"A"  "  B,"  etc.  If  another  will  which  has  already  been 
proved  be  incorporated  it  is  not  engrossed  or  registered 
with  the  incorporating  will  if  the  executor  of  each  will  is 
the  same  person ;  and  the  same  exception  applies  in  cases 
where  the  testator  being  himself  executor  of  the  incorpor- 
ated will  has  transmitted  per  catenam  the  representation 
to  his  own  executor.  In  each  of  these  cases  an  affidavit  of 
the  fact  is  made  by  the  executor. 

Letters  Qn  application    for   letters    of    administration    to    the 

or  admm-  L  l 

istration.    estate  of  an  intestate  the  following  papers  are  to  be  pre- 
pared and  taken  into  the  registry  : — 

1.  Petition  of  person  or  persons  applying  for  grant. 

2.  Schedule  of  real  estate  with  short  description  of  each 
parcel  of  land,  and  inventory  of  personal  estate,  stating 
value  in  both  case,  and  affidavit  verifying. 

3.  Affidavit  of  value  of  property  devolving. 

4.  A  certificate  of  Surrogate  Clerk.  (This  is  sent  by 
mail  by  the  Surrogate  Clerk  to  the  Registrar  according  to 
Eule  64.) 

5.  Affidavit  of  death  and  place  of  abode  of  intestate. 

6.  Affidavit  of  search  for  a  will  or  other  testamentary 
papers. 

7.  Oath  of  office  of  administrator  (/,■). 

8.  Administration  bond  with  affidavits  of  justification 
and  of  execution. 

(See  forms  in  Appendix.) 

As  to  additional  papers  see  Nos.  14,  15,  16,  ante. 

(k)  "  The  oath  of  administrators,  and  of  administrators  with  the 
will  annexed,  is  to  be  so  worded  as  to  clear  off  all  persons  having  a 
prior  right  to  the  grant.  In  these  cases  the  grant  should  show  on  the 
face  of  it  how  the  prior  interests  have  been  cleared  off." — S.  C.  R.  11. 
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On  application  for  letters  of  administration  with  will  Letters  of 
ii  adminis- 

annexed,  the   following   papers  are   to   be   prepared  and  fcration 

with  will 

taken  into  the  registry  : —  annexed. 

1.  Petition  of  residuary  legatee,  or  other  person  apply- 
ing for  grant. 

2.  Schedule  of  real  estate,  and  inventory  of  personal 
estate,  stating  value  of  each. 

3.  Affidavit  of  value  of  property  devolving. 

4.  Certificate  of  Surrogate  Clerk.  (This  is  sent  by 
mail  to  the  Registrar  under  Rule  64.) 

5.  Affidavit  of  death  and  place  of  abode  of  the  testator. 

6.  Affidavit  of  plight  and  condition  and  finding  of  will. 

7.  Affidavit  of  execution  of  will. 

8.  Will  and  codicils  (if  any),  marked  by  Commissioner 
and  administrator,  as  an  exhibit. 

9.  Oath  of  office  of  administrator  (I). 

10.  Administration  bond  and  affidavit  of  justification 
and  of  execution. 

11.  Deed  of  renunciation  by  executor  (if  any)  with 
affidavit  of  execution,  and  affidavit  of  non-intermeddling  ; 
or,  if  dead,  proof  to  that  effect. 

As  to  additional  papers  see  Nos.  13,  14,  15, 16,  ante. 
On  application  for  letters  of  guardianship,  the  following  Letters  of 
papers  are  to  be  prepared  and  taken  into  the  registry : —      fj"^  i<3 

1.  Petition  of  person  or  persons  applying  for  grant. 

2.  Consent  of  minor  of  fourteen  years  and  upward,  with 
affidavit  of  execution. 

3.  Schedule  of  real  estate,  and  inventory  of  personal 
estate  stating  value  in  both  cases. 

(I)  See  note  to  No.  7,  ante. 
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4.  Affidavit  of  value  of  property  devolving. 

5.  A  certificate  of  Surrogate  Court  Clerk.  (This  is 
sent  by  mail  from  the  office  of  the  Surrogate  Clerk  to  the 
Registrar  according  to  Rule  64.) 

6.  Affidavit  of  death  and  place  of  abode  of  deceased. 

7.  Oath  of  office  of  guardian. 

8.  Guardianship  bond  with  affidavits  of  justification 
and  of  execution. 

9.  Copy  of  notice  of  application  published  twenty  days 
and  affidavit  of  publication  (r). 

(See  Forms  in  Appendix.) 

Limited  In  the  case  of  a  limited  or  special  probate,  the  course 

bate*  Pr°  t°  be  followed  is  that  pointed  out  in  the  case  of  general 
probates,  with  the  exceptions  that  the  oath  will  be  in  the 
form  adapted  to  such  cases;  and,  if  the  case  comes  under 
section  36,  S.  C.  Act,  proof  of  publication  of  notice  as  there 
required. 

Special  "  Under  the  Statute  the  several  Surrogate  Courts  have 

deTseo.^G  power  to  appoint  an  administrator  other  than  the  person 
6.  C.  Act.  w}10)  prior  to  the  Act,  would  have  been  entitled  to  the 
grant.  (Sec.  56.)  Whenever  the  Judge  sees  fit  to  exercise 
such  a  power,  the  fact  should  be  made  plainly  to  appear  in 
the  oath  of  the  administrator,  in  the  letters  of  administra- 
tion and  in  the  administration  bond." — S.  C.  R.  13. 

Limited  "  Where  limited  administrations  are  applied  for,  it  must 

tration.  be  made  to  appear  that  every  person  entitled  in  distribu- 
tion to  the  property  has  consented,  or  renounced,  or  has 
been  cited  and  failed  to  appear,  except  when  the  Judge 
sees  fit  otherwise  specially  to  direct." — S.  C.  R.  14. 

"  No  person  entitled  to  a  grant  of  administration  of  the 
property  of  the  deceased  generally  shall  be  permitted  to 

(m)  E.  S.  O.  c.  137,  s.  11. 
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take  a  limited  grant,  except  grants  for  personal  estate  only 
under  section  50  of  the  Surrogate  Courts  Act." — S.  C.  R.  15. 

"  In  administration  of  a  special  character  the  recitals  in  Recitals  in 
the  oath  and  in  the  letters  of  administration  must  be  framed  oa    s' 
in  accordance  with  the  facts  of  the  case." — S.  C.  R.  16. 

(See  Forms,  Appendix.) 

In  the  case  of  limited  or  special  letters  of  administra- 
tion, with  or  without  the  will  annexed,  the  same  rules  are 
to  be  observed,  the  oath  being  according  to  form  given  in 
Appendix. 

In  cases  of  a  double  probate,  or  cessate   probate,  the  Practice  in 

....  ..,  ,  •        „   .,  double  and 

practitioner  will  proceed  as  follows  : —  cessate 

probates. 

Ihe  executor  will,  in  either  case,  make  affidavit  for 
the  Provincial  Revenue  Officers  (n)  as  in  other  cases  of  —duty. 
probate,  swearing  "  under "  or  to,  the  same  amount  of 
property  as  did  the  first  proving  executor  in  taking  pro- 
bate. This  rule  is,  however,  in  the  Probate  Division, 
Eng.  (o),  occasionally  relaxed. 

But  in  regard  to  being  sworn  to  the  will  and  marking-  Willorpro- 
.     ,  i       ■ .  i  i  ,  bate  to  bo 

it,  he  may  be  either  sworn  to  and  mark  the  original  will,  marked. 

or  the  probate  which  was  granted  of  it,  provided,  in  the 

latter  case  that  the  first  proving  executor  be  dead,  or  he 

may  be  sworn  to  a  certified  office  copy  of  the  will. 

If  the  first  probate  issued  from  the  former  Court  of 
Probate,  an  office  copy  under  seal  must  be  obtained,  unless 
the  original  will  be  sworn  to. 

If  the  executor  adopt  the  first-mentioned  course,  i.e.,  0f  Execut"r 

x  '         '        sworn  to 

swearing  to  the  original  will,  he  must  attend  in  the  registry  the  will; 
and  be  sworn  to  his  oath,  and  the  affidavit  for  the  Revenue 
Department,  before  the  registrar  or  a  commissioner  in  the 
registry. 

(«)  See  R.  S.  O.  c.  20. 
(o)  C.  A  Tr.  271. 
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to  the  pro- 
bate. 


First  grant 
filed. 

Certified 
copy  of 
will. 

Engross- 
ment of 
will. 


Remission 
of  duty. 


In  the  other  case,  viz.,  that  of  being  sworn  to  the  pro- 
bate, the  executor  may  be  sworn  before  any  person  duly 
qualified  to  administer  oaths  (p). 

In  this  case  the  probate  is  filed. 

The  executor  may  be  sworn  to  and  mark  a  certified 
office  copy  of  the  will  under  seal  of  the  Court  (q). 

If  the  original  will  has  been  proved,  and  is  registered 
in  the  office  of  the  Surrogate  Clerk,  the  engrossment  of  the 
will  for  a  double  or  cessate  probate  may  be  made  in  his 
office,  or,  if  the  practitioner  prefer  it,  he  may  engross  the 
will  himself  from  any  copy  he  may  have  made.  But  if  the 
original  will  has  been  proved  in  a  Surrogate  Court,  and  is 
registered  in  the  registry  of  such  court,  the  practitioner  is 
also  allowed  to  engross  the  will  as  in  the  case  of  an  original 
grant ;  and  accordingly  pays  the  like  fee  stamps  for  col- 
lating the  engrossment  and  for  registering  the  will. 

In  the  Probate  Division,  Eng.,  where  the  full  duty  has 
been  paid  according  to  the  scale  provided  in  the  Statute,  a 
duty  paid  stamp  or  denoting  stamp  is  affixed  in  respect  of 
any  such  grants  applied  for  at  the  present  day  (r). 

To  procure  the  remission  of  duty  in  Ontario,  a  memorial 
is  addressed  to  the  Lieutenant-Governor  in  Council  under 
the  provisions  of  the  statute  respecting  the  Provincial 
revenue  (s). 

For  Form  of  Memorial,  vide  Appendix  (t). 

If  the  memorialist  cannot  give  satisfactory  information 
as  to  the  proper  duty  having  been  paid  on  the  original 
grant,  the  duty  will  have  to  be  paid  on  the  amount  of  the 
unadministered  estate. 


(p)  See  Chap,  on  Oaths,  ante. 

(q)  C.  &  Tr.  272. 

(r)  C.  &  Tr.  273. 

(s)  Vide  R.  S.  O.  c.  20,  s.  25. 

It)  And  C.  &  Tr.  697. 
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Where  an  applicant  for  a  second  grant  is  unable  to 
procure  the  required  information  for  satisfying  the  Revenue 
Department,  the  Court  will  assist  him.  A  citation  was 
issued  at  the  suit  of  an  executor  against  his  co-executor — 
"  to  bring  in  the  probate  with  an  Account  of  the  personal 
estate  of  the  testator,  in  respect  of  which  the  probate  was 
granted  "  (u). 

When  a  grant  is  made  to  two  persons  in  equal  degree,  Joint 
represented  by  distinct  practitioners,  the  grant  is  extracted  gran  s' 
by,  and  delivered  to  the  senior  as  to  admission  of   the 
two. 

A  joint  grant  to  an  intestate's  widow  and  next  of  kin, 
is;  by  order  of  the  Judge,  prepared  by  the  practitioner, 
and  noted  by  the  registrar. 

When  a  grant  of  administration  is  to  be  made  to  a  Grants  for 
guardian  for  the  use  and  benefit  of  infants  and  minors,  an  benefit  of 
affidavit  of  the  party  desirous  of  being  guardian  is  filed ;  infants> or 
and  in  the  case  of  minors,  the  instrument   of  election  as 
provided  in  Rule  17.     A  Judge's  order  is  drawn  up  and 
signed. 

The  statute  which  requires  publication  of  twenty  days' 
public  notice  (v)  does  not  apply  to  guardians  appointed 
under  this  rule. 

In  the  case  of  a  person  who  has  taken  out  letters  pro- voluntary 
bate,  administration,  or  guardianship,  voluntarily  seeking  [fj°c*"f 
the  revocation  of  the  grant,  an  affidavit  must  be  submitted  grants. 
to  the  Judge.     If  the  affidavit  be  satisfactory,  an  order  for 
the  revocation  of  the  grant  is  prepared  and  issued  in  the 
usual  manner. 

The  executor  or  administrator  who  is  to  take  the  new 
grant,  following  upon  the  revocation,  cannot  be  sworn 
until  after  the  revocation  of  the  former  grant  has  been  made. 

(«)  C.  &  Tr.  273. 

(v)  R.  S.  O.  c.  137,  s.  11. 
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Practice  in        The   practitioner  who   requires  an   exemplification  or 
«xeinpi'n-  authentic  copy  under  seal  of  the  Court,  of  a  probate  or 
letters  of  administration,  or  guardianship,  searches  for  the 
record  of  the  grant  in  the  registry. 
Official  "  An  official  copy  of  the  whole  or  any  part  of  a  will, 

whole  or     or   an   official  certificate  of  the  grant  of  any  letters  of 
wlumaybe administration,  may  be  obtained  from  the  Registrar  of  the 
obtained.    Surrogate  Court  where  the  will  has  been  proved  or  the 
administration  granted,  on  payment  of  such  fees  as  may  be 
fixed  for  the  same  by  the  Rules  and  Orders  heretofore  in 
force  or  hereafter  made  under  this  Act." — S.  C.  A.  s.  52. 
Duplicate         Duplicate  grants  of  probate,  administration  or  guardian- 
adminis-     ship  are  only  issued  to  the  acting  executors,  administrators 
or  guardians  or  their  solicitors,   and  upon  their   written 
application.     In  the  Probate  Division,  Eng.,  if  the  applica- 
tion is  made  after  the  lapse  of  six  months  from  the  issue  of 
the  original  grant,  an  order  is  required. 
ria*  When  a  will  can  be  shown  by  affidavit  of  the  witnesses 

against  a 

will.  to  it  to  be  invalid,  the  Judge  will  write  his  fiat  thereon, 

refusing  probate. 

It  is  provided  by  the  Act  that : — 
Scale  of  „  gucj1  £ees  as  tjie  Lieutenant-Governor  in  Council  may 

think  proper,  shall  be  payable  to  the  Judges  and  Registrars 
of  the  Surrogate  Courts,  on  proceedings  under  sections  67 
and  68,  but  the  total  amount  for  all  proceedings  and  ser- 
vices to  be  charged  to  applicants,  shall  not  in  any  one  case 
exceed  the  sum  of  $2." — S.  C.  A.  s.  69. 
p^bkfto      "  Tne  *'ees  mentioned  in  Schedule  A  to  this  Act   shall 
the  Crown.  ^e  payable  to  the  Crown  in  stamps,  subject  to  the  provisions 
R      s   t  of  The  Act  respecting  Law  Stamps,  on  proceedings  under 
c.  22.         this  Act,  and  shall  belong  to  and  form  part  of  the  Consoli- 
dated Revenue  Fund  of  this  Province." — S.  C.  A.  s.  70,  s-s.  1. 
stamps  to         «  The  stamps  for  all  fees  payable  to  the  Consolidated 
ed  to  order  Revenue  Fund  of  the  Province  in  respect  of  a  grant  of  pro- 
ofrprobate.  bate  or  administration  shall  be  affixed  to  the  order  for  the 
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grant,  and  not  to  the  probate  or  letters  of  administration." 
— S.  C.  A.s.  70,  s-s.  2. 

"  Subject  to  the  provisions  of  section  73,  the  Judges  of  Astofees 

•J  Jr  .    to  be  taken 

the  several  Surrogate  Courts  may  demand  and  take  to  their  by  Judges, 
own  use  the  fees  mentioned  in  Schedule  B  of  this  Act,  and  their  own 
such  fees  shall  be  collected  by  the  Registrars  of  the  said1186' 
Courts  on  or  before  each  proceeding  and  paid  over  to  the 
Judges,  and  annual  returns  of  such  fees,  up  to  the  31st  day 
of  December  in  each  year,  shall  be  made  by  the  Registrars 
on  or  before  the  1st  day  of  February  in  each    year." — 
S.  C.  A.  s.  71. 

"  The  fees  payable  on  proceedings  under  this  Act  shall 0n  what 

1     ^  x  °  property 

be  based  on  the  amount  of  what,  before  the  1st  day  of  fees  are  to 
July,  1886  (w),  was  personal  property." — S.  C.  A.  s.  72. 

"The  Lieutenant-Governor  in  Council  may,  with  theCommuta- 
consent  of  any  County  Court  or  Surrogate  Court  Judge,  to  Judges, 
commute  the  fees  payable  to  him  under  this  Act  for  a  fixed 
annual  sum  ;  such  sum  not  to  exceed  the  income  derived 
from  such  fees  in  some  preceding  year ;  and  any  sum  so 
fixed  may,  as  vacancies  occur,  be  rescinded,  or  may  be  H.  79." 
varied  and  the  amount  increased  or  diminished ;  provided 
that  in  no  case  shall  any  Order  in  Council  name  a  sum 
exceeding  the   receipts   for   fees    during  some   preceding 
year." — S.  C.  A.  s.  73,  s-s.  1. 

'■'  In  case  of  commutation,  the  like  sums  and  fees  here-  "7  m  case 

of  commu- 

tofore  payable  to  the  Judge  shall  continue  to  be  payable,  tation. 
and  shall  form  part  of  the  Consolidated  Revenue  Fund  of 
this  Province,  and  shall  be  payable  in  stamps,  subject  to  the 
provisions  of  The  Act  respecting  Law  Stamps." — Ibid.  s-s.  2. 

"  Where  there  is  no  commutation  and  the  fees  afore- 
said exceed  the  sum  of  $1,000  in  any  year,  the  excess  shall 
be  received  by  the  Registrar  and  paid  over  to  the  Treasurer 
of  the  Province  for  the  uses  of  the  Province." — Ibid.  s-s.  3- 

(w)  The  coming  into  force  of  the  Devolution  of  Estates  Act. 
h.s.c. — 21 
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"  The  preceding  sub-section  shall  not  apply  so  as  to 
reduce  the  amount  payable  to  the  Judge  in  any  year  to  a 
sum  less  than  the  aggregate  amount  of  the  fees  payable  to 
him  for  such  year  in  respect  of  fees  provided  for  by  the  Con- 
solidated Statutes  of  Upper  Canada,  chapter  16,  schedule 
"  B,"  and  exclusive  of  the  additional  fees  assigned  to  Surro- 
gate Judges  by  the  Act  passed  in  the  40th  year  of  Her 
Majesty's  reign,  chapter  7,  schedule  A  (65)." — Ibid.  s-s.  4. 

"  Out  of  the  excess  aforesaid  a  sum  not  exceeding  $666 
may  on  the  authority  of  an  Order  in  Council  be  paid  to  the 
Junior  Judge  of  the  County  (if  any)." — Ibid.  s-s.  5. 
Fees  to  "  The  Registrars  and  officers  of  the  Surrogate  Courts, 

o  icers.      an(j  Barristers  and  Solicitors  practising  therein,  shall  be 
entitled  to  take  for  the  performance  of  duties  and  services 
under  this  Act,  such  fees  as  may  be  fixed  under  the  pro- 
vision hereinafter  contained."— S.  C.  A.  s.  74. 
Stamps.  The   Stamps   representing    the   Fees   payable   to   the 

Crown,  in  other  words  going  into  the  Fee  Fund  of  the 
Provincial  Treasury,  under  schedule  A  of  the  Act  on  every 
grant  of  probate  or  administration  are  thus  regulated,  viz.: 
— Where  the  property  is  sworn  to  be  : 

Under  the  value  of $1 ,000  $0  50 

2,000  1  00 

3,000  1  50 

4,000  2  00 

5,000  2  50 

6,000  3  00 

7,000  3  50 

8,000  4  00 

9,000  4  50 

10,000  5  00 

and  .50  for  every  additional  $1,000. 

In  cases  other  than  estates  less  than  $400  where  the 
fees  are  fixed  by  statute  at  $2.00,  and  estates  of  $1,000 
and  under  where  half  fees  are  payable,  the  fees  payable  in 


Fee  fund. 
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Registry  in  stamps  under  the  statutory  schedule  of — "  Fees  Fees  pay- 
payable  to  the  Crown  " — are  as  follows :  In  a  case  of  Pro-  stamps, 
bate ;  application  or  petition,  .50 ;  certificate  of  Surrogate 
clerk,  .50  ;  on  value  of  property  (if  over  $1,200  and  under 
$2,000),  1.00  (this  item  being  increased  on  the  scale  before  Practice, 
referred  to)  ;  probate  issued  under  seal  of  the  Court,  .50. 

The  fees  to  the  Crown  in  cases  of  grants  of  administra- 
tion, or  administration  with  will  annexed,  are  the  same  as 
in  cases  of  probate.  In  cases  of  letters  of  guardianship 
they  are  the  same  with  the  exception  that  on  value  of  pro- 
perty there  is  no  fee  to  the  Crown. 

The  succession  duty,  "  to  be  paid  to  the  use  of  the  Pro- 
vince "  is  over  and  above  the  fees  provided  by  the  Surro- 
gate Courts  Act  (x). 

To  procure  remission  of  duty  in  Ontario  on  account  of  Remission 
£  •  i  °f  duty, 

debts  or  a  testator  or  intestate  or  otherwise  a  memorial  is 

addressed  to  the  Provincial  Treasurer,  who  is  in  charge  of 

the  revenue  of  the  province  (y). 

The  following  Form  should  be  attached  to  the  front  of 
the  papers  in  each  case  : — 

Unto  the  Surrogate  Court  of  the  Count    of 

deceased. 
Upon  reading  the  application  of 

the  affidavits  and  papers  filed  in  support  thereof,  and  the 
Report  of  the  Registrar  thereon  I  do  order  that  issue 

to  the  Applicant. 

Dated  at  Chambers,  this 


day  of 
A.D.  189 


Surrogate  Judge. 


(x)  55  V.  c.  6,  s.  4.  And  vide  infra,  memo,  of  Proceedings  and  Fees. 
As  to  Registrar's  and  Judge's  fees,  see  schedule  to  the  Act,  and  the  Table 
of  Fees  subjoined  to  S.  C.  Rules,  1892.  For  examples  shewing  how  fees 
are  made  up,  vide  Appendix. 

(y)  R.  S.  O.  c.  20. 
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Memorandum  of  Fees  payable  to  Registrar,  Judge  and  Crown. 


PROCEEDINGS. 


Registrar 


1.  For  services  rendered  under  sees.  67 

and  68  of  Act(Rule  46)  where  value 
of  property  does  not  exceed  $400 

2.  Petition  or  application    

3.  Receiving,  examining   papers   and 

entering  application 

4.  Every  necessary  notice  to   Surro- 

gate Clerk   

5.  Certificate  of  Surrogate  Clerk 

6.  Receiving  and  entering  certificate. 

7.  Recording  every  Bond  with  affida- 

vits of  Justificat'n  and  Execut'n  (z) 

8.  Submitting  Papers  with  Registrar'*! 

report  thereon  co  Judge,  to  lead| 
Grant    

9.  Grant — value  of  property  under  $ 

10.  For  preparing  Probate  or  Letters  of 

Administration  or  Guardian-I 
ship,  issued  under  Seal  of  Court] 

11.  Recording  Grant,  10c.  per  folio 

folios  

12.  Transcript  of  Will,  10c.  a  folio 

folios  

13.  Certified  Copy  of  Will  for  Surro- 

gate Clerk — per  folio  10c 

14.  Certificate 

15.  Attending  and  entering  every  order 

or  minute    

16.  Taking  every  affidavit  or  adminis 

tration  oath  to  a  witness  (only 
charged  when  actually  sworn  by 
Registrar)  20c.  each 

17.  Drawing   Special    order    or  other 

papers  directed  by  the  Judge  10c 
per  folio   

18.  Writing  necessary  letters,  each  25c. 

19.  Search  for  Will  (Rule  6)  and  certi- 

ficate          

20.  Special  Att'ce  by  Judge 

12.  Fiat  on  Bond     

22.  Postages — No  greater  sum  than  25 

cents  should  be  charged  unless 
Will  extra  heavy  (a) 


1  50 


1  00 


25 


1  00 


50 


75 


50 


50 


JuDOE. 


50 


Crown, 

in 
Stamps. 


50 


50 


50 


50 


(z)  In  cases  in  which  the  bond  is  dispensed  with,  this  item  is  to  be 
omitted. 

(a)  It  is  almost  unnecessary  to  explain,  that  only  the  items  in  this 
Form  are  used  which  are  applicable  to  the  particular  case.  For  examples 
with  blanks  tilled  up,  vide  Appendix  hereto. 
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Where  the  estate  exceeds  in  value  $400  but  does  not 
exceed  $1,000,  the  registrar's  and  Judge's  fees  in  non-con- 
tentious cases  to  be  one-half  the  above  fees  (6). 

Where  the  estate  does  not  exceed  $400  the  fees  of  Judge 
and  registrar  are  fixed  by  statute  at  $2  (c). 

In  the  case  of  auditing  executor's, administrator's  or  guar-  Practice  m 

°  /  m  °  auditing 

dian's  accounts,  the  accounts  showing  receipts  and  expendi-  accounts, 
tures  and  balance  on  hand  for  distribution,  if  any,  are  pre- 
pared and  filed,  and  appointment  obtained  from  the  Judge, 
and  served  on  all  necessary  parties.  If  there  are  infants  the 
official  guardian  of  infants  is  notified.  On  completion  of 
the  audit  an  order  is  drawn  up,  and  signed  by  the  Judge. 
This  order  also  provides,  in  a  proper  case,  for  the  allowance 
to  the  executor  or  administrator,  as  to  which  vide  infra. 
See  Forms  in  Appendix. 

The  general  rules  which  govern  in  the  Master's  office  of 
the  Supreme  Court  of  Judicature  under  a  judgment,  or 
order  of  reference,  and  the  rules  of  practice  and  procedure 
thereof  for  the  time  being,  so  far  as  the  same  can  be  made 
to  apply,  shall  be  adopted  in  the  case  of  the  auditing  an 
executor's  and  administrator's  account  by  the  Judge,  sub- 
stituting the  word  "  Judge  "  for  the  word  "  Master  "  and 
also  for  the  word  "  Examiner  "  wherever  it  occurs  in  any 
such  rule.  (See  Cons.  Rules  of  Practice,  57  et  seq.  to  Rule 
No.  59  inclusive.)"— S.  C.  R.  19  (a). 

(b)  See  57  V.  c.  22,  s.  2. 

(c)  R.  S.  O.  c.  50,  s.  69,  vide  ante  p.  16. 


PART   THE    SECOND. 


PART  THE  SECOND. 


COMMON*  FORM   PRACTICE 


MOTIONS   AND    SUMMONSES 


CHAPTER  I. 

MOTIONS. 

In  certain  matters  application  is  made  to  a  Surrogate 
Court  or  Judge  on  motion  in  non-contentious,  as  well  as  in 
contentious  business. 

Under  the  general  rule  (a),  as  to  matters  not  provided 
for  in  the  Surrogate  Court  Rules,  it  would  seem  that  the 
practice  on  Motions  is  to  be  regulated  by  analogy  to  the 
Consolidated  Rules  of  Practice  of  the  Supreme  Court  of 
Judicature  for  Ontario,  which  Rules  corresponding  for  the 
most  part  with  the  Rules  of  the  Supreme  Court  of  Judica- 
ture, Eng.,  the  practice  respecting  Motions  will  accord  with 
that  of  the  Probate  Division,  Eng.,  whereby  a  decree  of  the 
Court  which  can  only  be  obtained  on  motion,  is  required  in 
the  following  cases  : — 


1.  For  a  general  grant  of  probate  or  administration  to  For  grant 
>erson  having  an   inferior  title,  in  the    absence  of  the  having 

inferior 
(a)   Vide  ante  pp.  8-9.  title- 
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renunciation  of  persons  having  a  prior  or  superior  title  to 

the  grant  (b). 
— adm'on  2.  For  a  grant  of  administration  de  bonis   non  to  a 

rum.  party  having  a  derivative,  in  preference  to  a  party  having 

a  direct  title  (c). 

3.  For  a  grant  of  probate  or  administration  where  the 
proof  of  death  is  presumptive  (d). 
—lost  will.        4.  For  a  grant  of  probate,  or  administration  with  will 
annexed,  of  a  lost  will,  as  contained  in  a  draft  or  in  a  copy, 
or  of  its  contents  or  substance  as  embodied  in  an  affidavit, 
where  the  original  will  has  been  lost  through  no  default  on 
the  part  of  anyone  interested  in  the  deceased's  estate,  and 
it  is  desired,  with  the  consent  of  all  the  parties  interested 
in  the  estate  (none  of  them  being  minors),  to  obtain  pro- 
bate of  the  contents  of  the  will  as  contained  in  the  draft  or 
a  copy,  or  of  its  substance  as  set  forth  in  an  affidavit  (d). 
—doubt  as        5.  For  a  grant  where  there  is  a  doubt  or  a  contest  as  to 
entitled!1    tne  Person  to  whom  the   grant   ought  to  issue,  or  as  to 
whether  a  paper  is  entitled  to  probate,  or  as  to  whether 
any  portion  of  a  testamentary  paper  ought  to  be  excluded 
from  the  probate,  and  the  parties  consent  to  the  question 
in   doubt    or    in    dispute    being    determined,    in    the    first 
instance,  on  motion  (e). 
—where  6.  Where  the  registrar  considers  that  there  are  difficul- 

linds  diffi-  ties  in  the  matter  which  ought  to  be  referred  to  the  judge 
wayof1      *n  Court  for  his  directions  thereon  (/). 

7    In  cases  of  special  circumstances  under  56th  section 
S.  C.  Act  (g). 

(b)  Powles  &  Oakley,  3rd  ed.  342. 

(c)  See  In  the  goods  of  Can;  1  P.  &  D.  291. 

(d)  Powles  &  Oakley,  3rd  ed.  342. 

(d)  Ibid,  and  vide  ante  p.  180  et  seq. 

(e)  Powles  &  Oakley,  341,  343. 
(/)  Ibid.  342,  and  see  Judicature  Kule  32  (Ont.) 
(g)  Vide  ante  p.  216  ;  and  see  Powles  &  Oakley,  3rd  ed.  343. 


grant 
— sec.  56. 
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8    If  one  of  the  several  executors   or   administrators, —granfc 

•  •  ii  e  n"1'"- 

who    have    taken  a  joint  grant,  has  become  lunatic,  the 

Court  will  on  motion  call  in  and  revoke  this  grant,  and 
issue  a  grant  de  novo  to  the  sane  executors  or  administra- 
tor (h). 

9.  No  person  entitled  to  a  general  grant  of  administra-  —limited 
tion  of  the  personal  estate  and  effects  of  the  deceased  will  rule  30. 
be  permitted  to  take  a  limited   grant,  except   under  the 
direction  of  the  judge  (i).     Such  a  grant  is  applied  for  on 
motion  (j). 

10.  A  grant  of  administration  limited  to  a  trust  estate  —trust 
l-iii  estate. 

which  would  pass  under  a  general  grant  (k). 

11.  If  an  executor  or  administrator  become  lunatic  after 
taking  a  grant,  a  temporary  administration  will,  on  the 
principle  of  necessity,  be  granted  without  revoking  the 
former  grant  during  the  incapacity  of  the  personal  repre- 
sentative (I). 

12.  Administration  de  bonis  non  with  will  annexed  was  —to  re- 
on  motion  decreed  to  a  legatee,  limited  to  receive  a  legacy  legacy. 
in  the  funds  and  the  dividends  due  thereon,  the  chain  of 
executorship  having  been  broken,  and  the  person  entitled 

to  the  general  grant  de  bonis  non  being  in  Italy  and  not 
expected  to  return  for  some  years  (m) ;  and  the  agent  of  a 
foreigner  obtained  on  motion  administration  limited  to 
substantiate  proceeding  in  Chancery  for  the  recovery  of  a 
debt,  and  to  the  receipt  of  the  debt  (n). 

(h)  Wms.  Exors.  9th  ed.  443-44. 

(0  S.  C.  R.  30. 

0)  See  Powles  &  Oakley,  342. 

(k)  See  Prothero,  3  P.  &  D.  209. 

(0  S.  C.  Act,  s.  56  ;  and  Espinasse,  L.  R.  3  Ir.  Ch.  D.  ;  BinAeld,  1 
Lee,  625. 

(hi)  Steadman,  2  Hag".  59,  and  see  Rule  15,  ante  p.  179. 

(n)  The  Elector  of  Hesse,  1  Hagg.  93  ;  Wooley  v.  Green,  3  Phillim.  314; 
and  vide  ante  p.  211. 


-ad  litem. 
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—tempo-  13.  A  temporary  grant  of  administration  for  a  special 

purpose,  during  the  absence  out  of  the  jurisdiction  of  an 

executor  or  administrator,  to  whom  a  grant  has  already 

issued,  is  obtained  on  motion  (o). 

-ad  coin-         14.  For  a  grant  of  administration  ad  bona  colligencbi 

'■"'"'"■        defuncti,  owing  to  the  impossibility,   under    the    special 

circumstances  of    the    case,   of   the   Court  constituting   a 

general  personal  representative  in  sufficient  time  to  meet 

the  necessities  of  the  estate  (  p). 

—  revoca-         15.  The   revocation   of    letters   probate   or   letters   of 

grants        administration,  or  guardianship,  obtained  on  an  erroneous 

suggestion,  or  per  incuriam,  is  also  upon  motion. 
_the  16.  For  a  grant  of   administration   to  the  Attorney- 

Crown.  General,  as  nominee  of  the  sovereign  jure  coronw,  on  the 
ground  that  the  deceased  died  a  bastard  or  without  known 
relations,  and  that  the  Crown  is  entitled  to  the  estate,  and 
therefore  to  have  a  grant  of  letters  of  administration  of 
the  same  issued  to  its  nominee  (q).  The  facts,  in  support  of 
the  application,  should  be  sufficiently  set  forth  in  the  war- 
rant or  be  verified  by  affidavit  (r). 
T  ,    ,  A  Judge's  order  is  necessary  in  the  following   cases 

Judge's  ",  .  J  ° 

order.         and  is  applied  for  on  motion,  viz. : — 

For  reduction  of  the  penalty  of  the  usual  adminis- 
tration bond  (s),  or  to  dispense  with  sureties,  or  to  limit  their 
liability  to  a  part  of  the  sum  under  which  the  estate  is 
sworn,  or  to  allow  a  substitute  to  execute  the  bond  instead 
of  the  administrator  (t). 

(o)   Vide  S.  C.  Act,  s.  39,  and  ante,  p.  178. 

(p)  Vide  ante  p.  185,  and  Stewart,  1  P.  &  D.  727  ;  Wgchoff,  3  Sw.  & 
Tr.  20  ;  Swordsfeger,  1  I'.  D.  424. 

(q)   Vide  ante.  p.  133. 

(r)  Griffith,  9  P.  D.  03. 

(*)   Vide  ante  p.  Ki2. 

(t)  Gent,  1  S.&T.  54;  27  L.J.  37;  Stacpoole,  2  Sw.  &  Tr.  316  ;  30  L.  J. 
191  ;  Boss,  2  P.  D.  274  ;  Halliwell,  10  P.  D.  198. 
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Sureties  dispensed  with  (it). 

Liability  of  surety  limited  (v). 

An  order  for  the   production   in   the   registry  of  any  — Produc- 

testamentary  paper  against  any  person,  may  be  obtained 

on    motion,   upon  affidavit    showing    them   to    be    in    the 

possession,  or  under  the  control,  of  a  person  not  a  party  to 

the  action. 

In  cases  in  which  it  has  been  heretofore  necessary  to- f.xami- 

^         nation. 

issue  a  subpoena,  as  under  the  provisions  of  the  Surrogate 
Courts  Act,  ss.  23  &  24,  to  bring  in  a  testamentary  paper, 
and  in  similar  cases,  a  Judge's  order  shall  be  made,  and 
shall  have  the  like  effect  as  a  citation  or  subpoena  formerly 
had  (w). 

An  order  for  the  examination  in  Court,  or  upon  in- 
terrogatories, or  before  a  commissioner  appointed  by  the 
Court  (x),  of  a  person  who  appears  to  have  knowledge  of 
the  contents  of  a  testamentary  paper,  when  it  cannot 
be  shown  that  he  has  it  in  his  possession,  or  under  his 
control,  is  to  be  had  on  motion.  (See  Surrogate  Courts  Act, 
s.  24  (2). 

The  means  of  enforcing- the  orders  of  Surrogate  Courts,  Enforcing 

&  °    _  orders  of 

whether  in  non-contentious   or  contentious  business,    are  Surrogate 

provided  for  by  section  19  of  the  Surrogate  Courts  Act, 

viz. :  the  like  powers  as  are  vested  in  the  County  Courts. 

That  provision,  it  would  seem,  may  be  taken  as  enlarged 

so  as  to  enable  Surrogate  Courts  to  exercise  the  like  powers 

for  enforcing  their  orders  as  are  vested  in  the  High  Court 

of  Justice.     See  General  Rule  quoted,  ante  pp.  8,  9. 

(u)  Cleverly  v.  Gladdish,  2  Sw.  &  Tr.  335  ;  31  L.  J.  55  ;  Maria  l)e  La 
Fargue,  2  Sw.  &  Tr.  631 ;  31  L.  J.  199. 

(v)  Weir,  1  Sw.  &  Tr.  526;  Fogard,  3  S.  &  T.  178;  Halliwell,  10  P. 
D.  178;  Earle,  10  P.  D.  196. 

(w)  S.  C.  R.  21  and  Form  30. 

(x)  Banfield  v.  Pichard,  6  P.  D.  33. 
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Attach- 
ment and 
sequestra- 
tion. 


Leave  to 
issue. 


Attach- 
ment for 
non -per- 
formance 
of  an  act. 


The  practice  in  the  High  Court  is  shown  by  Rules  878, 
et  seq.  (y),  namely  : — 

"  A  writ  of  attachment  against  the  person  shall  be 
issued  under  the  same  circumstances  and  in  the  same  man- 
ner and  shall  have  the  same  effect  as  according  to  the 
practice  of  the  Court  of  Chancery,  prior  to  The  Ontario 
Judicature  Act,  1881."— C.  R.  Prac.  878. 

"  No  such  writ  of  attachment  shall  be  issued  without 
the  leave  of  the  Court  or  a  Judge,  to  be  applied  for  on 
notice  to  the  person  against  whom  the  attachment  is  to  be 
issued."— C.  R.  Prac.  879. 

"  If  a  person  who  is  ordered,  otherwise  than  by  an 
order  of  course,  to  do  any  act  other  than  to  pay  money,  in 
a  limited  time,  refuses  or  neglects  to  obey  the  judgment  or 
order,  according  to  the  exigency  thereof,  the  party  prose- 
cuting the  same  shall  be  entitled  to  a  writ  or  writs  of 
attachment  against  the  disobedient  party." — C.  R.  Prac.  880. 

An  order  for  an  attachment  was  granted  for  disobe- 
dience of  a  subpoena  to  bring  in  a  will ;  but  the  Court 
directed  that  the  attachment  should  lie  in  the  registry  for 
eight  days  after  notice  to  the  party  against  whom  it 
issued,  of  its  having  been  issued,  before  proceedings  should 
be  taken  to  enforce  it  (z). 

As  a  general  rule  an  attachment  for  disobeying  an 
order  of  the  Court  will  not  be  granted  unless  the  order  has 
been  personally  served  (a). 

"  In  case  a  person  is,  under  the  preceding  Rule,  taken 
or  detained  in  custodj^  under  a  writ  of  attachment,  without 


103;  and  see  Parkinson  v. 


(y)  C.  R.  Prac,  1888,  Ont. 

(2)  Simmons  v.  Deane,  27  L.  J.  P.  &  M. 
Thornton,  ib.  3. 

(a)  Williams  v.  Davis,  3  Sw.  &  Tr.  437  ;  33  L.  J.  P.  &  M.  127.  As  to 
attachment  for  not  filing  an  Inventory  see  Marshman  v.  Brooks,  32  L.  J. 
P.  &  M.  95. 
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obeying  the  judgment  or  order,  then  upon  the  sheriff's 
return  that  the  person  has  been  so  taken  or  detained,  the 
party  so  prosecuting  the  judgment  or  order  shall  be  entitled, 
upon  prwcipe,  to  a  commission  of  sequestration  against  the  Sequestra- 
estate  and  effects  of  the  disobedient  party."  —  C.  R.  Prac. 
881. 

"  If   an  attachment  cannot   be   executed   against   the  Where  ai  - 
person  refusing  or  neglecting  to  obey   the  judgment   or  cannot  be 
order,  by  reason  of  his  being  out  of  the  jurisdiction  of  the  j^cu     ' 
Court,  or  of  his  having  absconded,  or  that  with  due  dili- 
gence he  cannot  be  found,  or  if  in  any  other  case  the  Court 
may  think  proper  to  dispense  with  a  writ  of  attachment, 
an  order  may  be  granted  for  a  commission  of  sequestration 
against  the  estate  and  effects  of  the  disobedient  person ; 
and  it  shall  not  be  necessary  for  that  purpose  to  sue  out  an 
attachment."— C.  R.  Prac.  882  (b). 

In  the  Probate  Division,  Eng.,  an  attachment  issued  to  —to  com- 
enforce  the  payment  into  Court  by  an  administratrix  of  formanoe 
money  received  by  her  under  the  administration,  after  the  of  an  act' 
letters  of  administration  had  been  called  in  and  a  will  of 
the  deceased's  propounded  (c). 

Such  motion  should  be  supported  by  an  affidavit  of 
personal  service  of  the  judgment  or  order  in  question,  on 
the  party  to  be  attached,  or  of  substitutional  service ;  and 
an  affidavit  of  non-compliance  by  the  party  to  be  attached 
with  the  judgment  or  order ;  and  an  affidavit  of  service  of 
notice  of  motion. 

An  application  for  an  attachment  should  also  ask  for 
the  costs  of  the  attachment  (d). 

(1>)  Sequestration :  See  Pemberton  on  Judgments,  4th  ed.  loo ; 
Daniell's  Chan.  Prac.  6th  ed.  90S. 

(t-)  Tinnuchi  v.  Smart,  10  P.  D.  184;  see  also  Harris  v.  Bradbury,  2 
Sw.  &  Tr.  459. 

.  (d)  See  Abud  v.  Riches,  2  Ch.  Div.  528. 
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Discretion 
of  Judge. 


Judicature 
Rules. 

Presump- 
tion of 
death. 


— persons 
supposed 
to  have 
been  lost 
at  sea. 


The  order  is  in  the  discretion  of  the  Judge  from  which 
there  is  no  appeal  (<?). 

For  Forms  of  Writs  of  Attachment  and  Sequestration, 
see  Nos.  194,  199,  Schedule  to  Judicature  Rules. 

The  practice  of  the  Probate  Division  Eng.,  in  cases  of 
persons  having  disappeared  or  not  having  been  heard  of  is 
thus  stated  in  the  accepted  authority  on  that  practice  (/). 

"  Where  the  proof  of  the  death  of  the  deceased  is  pre- 
sumptive in  consequence  of  his  sudden  disappearance,  or 
of  his  not  having  been  heard  of  for  seven  years,  the  appli- 
cant's affidavit  of  the  facts  on  which  the  Court  is  asked  to 
presume  the  death  should  be  corroborated  in  some  material 
points  by  a  member  or  friend  of  the  deceased's  family,  who 
is  not  interested  in  the  estate.  The  circumstances  of  the 
family  or  friends  of  a  man,  whose  habit  was  to  communi- 
cate with  them,  receiving  no  communication  from  or  of 
him  for  seven  years,  leads  to  the  presumption  of  his  death 
at  some  time  during  the  seven  years,  but  not  at  the  begin- 
ning or  at  the  end  of  the  seven  years,  provided  there  is  no 
assignable  cause  for  the  cessation  of  his  communications. 
The  mere  fact,  however,  that  he  has  not  been  heard  of  for 
seven  years,  where  it  was  not  his  practice  to  communicate 
does  not  lead  to  such  an  inference,  but  it  may,  coupled 
with  other  circumstances,  induce  the  court  to  act  on  the 
presumption  of  his  death. 

Where  the  proof  of  the  death  of  the  deceased  is  pre- 
sumptive in  consequence  of  the  disappearance  at  sea  of 
the  vessel  which  he  was  on  board,  and  of  the  absence  of 
tidings  of  those  who  were  on  board  her,  evidence  of  the 
following  facts  is  required  : — 

(1)  That  the  deceased  was  on  board  when  the  vessel 
sailed  from  her  last  port.     In  proof  of  this  it  is  usual  to 


(e)   See  Ashwell  v.  Oulram,  5  Cli.  Div.  043. 
(/)  C.  &  Tr.  11th  ed.  325. 
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annex  to  an  affidavit  the  last  letter  written  on  board  by 
the  deceased.  (2)  The  date  and  place,  when  and  where  the 
vessel  was  last  seen.  (3)  Her  non-arrival  in  the  port  to 
which  she  was  bound  within  reasonable  time.  (4)  Absence 
of  tidings  of  the  vessel  from  the  date  when  she  was  last 
seen.  (5)  That  the  ship  and  cargo  were  either  insured  or 
uninsured,  and  if  insured,  that  the  underwriters  have  paid 
on  the  policies  as  for  a  total  loss. 

The  application  should  be  supported  by  an  affidavit  of 
the  owner,  managing  owner  or  agent  of  the  ship,  deposing 
to  all  material  facts  bearing  on  the  case  within  his  know- 
ledge, as  well  as  by  that  of  the  applicant,  and  by  other 
affidavits,  when  the  circumstances  of  the  case  require  it. 

The  facts  upon  which  the  Court  is  asked  to  presume 
the  death  of  the  deceased  should  be  verified  in  some 
material  point  by  a  person  who  is  not  interested  in  the 
estate  (g). 

Copies  of  any  affidavits  or  documents  to  be  read  or  used  Service  of 

.  •  -i  i  i         copies  of 

in  support  of  a  motion  are  to  be  delivered  to  the  other  affidavit, 
parties  to  the  suit,  who  are  entitled  to  be  heard  in  opposi- 
tion thereto  (h). 

({])  Vide  ante  p.  282. 

By  a  recent  Act,  where  grants  have  been  made  on  a  presumption  of 
death,  and  such  presumption  is  shown  to  have  been  erroneous  the  execu- 
tor or  administrator  acting  under  the  grant  is  protected :  53  "V.  c.  29  (0.) 

(h)  See  E.  455  et  seq.,  Con.  Rule  Prac.  Sup.  Ct.  Jud.  (Ont). 
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CHAPTER  II. 

SUMMONSES. 

Delay.  A   plaintiff  may  obtain  a  summons  calling  upon  the 

defendant  to  show  cause  why  a  grant  should  not  be  made 
without  further  proceedings,  if  the  defendant  -make  default 
in  filing  or  delivering  a  defence  (a). 

"  If  the  party  who  has  entered  an  appearance  shall  not 
use  due  diligence  in  the  prosecuting  of  the  proceedings  the 
applicant  may  obtain  a  summons  calling  upon  him  to  show 
cause  why  he  should  not  file  a  plea  within  a  limited  time, 
or  in  default  thereof  why  grant  should  not  be  made." — 
S.  C.  R.  4 ;  C.  B. 

Summons.  A  summons  may  be  taken  out  by  any  person  in  non- 
contentious  business  in  which  there  is  no  rule  or  practice 
requiring  a  different  mode  of  proceeding  (6). 

—  judge's         And  a  party  to  an  action  may  be  brought  before  the 
chambers.  juc[ge  on  summons  in  all  questions  arising  in  the  action, 

which  by  the  rules  are  cognizable  by  the  judge  sitting  in 

chambers  (c). 

In  non-contentious  business  a  party  who  has  an  interest 
in  the  matter  is  to  be  brought  before  the  Court  by  citation, 
unless  he  has  done  some  act  equivalent  to  an  admission 
that  the  Court  has  cognizance  of  the  matter  in  question, 
such  as  entering  an  appearance  to  a  caveat  or  a  citation,  or 

(a)  Surr.  Ct.  Rules,  1892,  Rule  7,  C.  B. 
(<&)  C.  &  Tr.  348. 
(c)  C.  &  Tr.  348. 
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entering  an  appearance   of  his  own  mere  motion  in  the 
matter,  is  liable  to  a  proceeding  by  summons. 

It  is  said  of  Eules  98  to  106  of  the  Rules  of  1862, 
E.  C.  P., — that  though  laid  down  for  contentious  business, 
they  apply  equally  to  non-contentious  business,  and  are 
now  followed  in  the  Probate  Division,  Eng.,  in  matters 
not  ex  parte,  which  are  proper  to  be  heard  in  Judge's 
chambers  (d)  ;  and  as  the  Judicature  Acts  and  Rules  do  not 
affect  non-contentious  business  (e),  it  would  seem  that  such 
practice  is  applicable  in  the  Surrogate  Courts  of  Ontario, 
in  proceedings  which  are  not  to  be  adjudged  contentious 
within  the  meaning  of  Rule  1  C.  B.,  of  the  Surrogate  Court 
Rules,  1892. 

FORM  OF  SUMMONS  IN  CHAMBERS. 

In  the  Surrogate  Court  of  the  Count)'  of  . 

In  the  estate  of  ,  deceased. 

Between  ,  plaintiff,  and  ,  defendant. 

Let  all  parties  concerned  attend   before  me  at   my  Chambers,  on 
day  the  day  of  189     ,  at  o'clock 

in  the  noon,  on  the  hearing  of  an  application  on  the  part  of 

for 

Dated  the  day  of  189     . 

This  summons  was  taken  out  by  ,  of 

Solicitor    for 

To  ,(/). 

(d)  P.  &  O.  332 ;  see  also  C.  &  Tr.  293,  348. 

(e)  Tomlinson,  6  P.  D.  209. 

(/)  C.  &  Tr.  468.  On  the  day  and  at  the  hour  mentioned  in  the 
summons,  the  party  issuing  the  same  is  to  present  himself,  with  the 
original,  at  the  Judge's  Chambers.  The  following  is  the  practice  in  the 
Probate  Division  on  Summons  as  prescribed  by  Rules. 

Both  parties  will  be  heard  by  the  judge,  who  will  make  such  order 
as  he  may  think  fit,  and  a  note  of  such  order  will  be  made  by  the  regis- 
trar in  the  summons  book. 

If  the  party  summoned  do  not  appear  after  the  lapse  of  half  an  hour 
from  the  time  named  in  the  summons,  the  other  party  shall  be  at  liberty 
to  go  before  the  judge,  who  will  thereupon  make  such  order  as  he  may 
think  fit.*  

*  C.  &  Tr.  11th  el.  407,  839,  Sed  vide.    Rule  526  Supreme  Ct.  Jud.  Ont. 
h.s.c— 22 
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In  the  Probate  Division,  Eng.,  a  solicitor  as  an  officer 
of  the  Court,  is  liable  to  a  proceeding  by  summons  for  any 
act  done  by  him,  qua  solicitor,  in  respect  of  any  matter 
within  the  jurisdiction  of  that  division  in  non-contentious 
business  (g).  The  proceeding  there  is  also  by  summons  in 
the  following  matters  : — For  an  order  against  an  executor 
or  administrator  to  bring  in  an  inventory  and  account ; — 
against  sureties  on  an  administration  or  guardianship  bond, 
the  condition  of  which  has  been  broken,  to  assign  the  same 
to  some  person  to  be  named  in  the  order,  to  entitle  such 
person,  his  executors  or  administrators,  to  recover  by  action 
on  the  bond,  as  trustees  for  all  persons  interested,  the 
amount  recoverable  in  respect  of  any  breach  of  the  con- 
dition of  the  bond  (h). 

The  attendance  on  behalf  of  the  party  summoned  for  the  space  of 
half  an  hour,  if  the  other  party  do  not  during  such  time  appear,  will  be 
deemed  sufficient,  and  bar  the  party  taking  out  the  summons  from  the 
right  to  go  before  the  judge  on  that  occasion. 

If  a  formal  order  is  desired,  the  same  may  be  had  on  the  application 
of  either  party,  and  for  that  purpose  the  original  summons,  or  the  copy 
served  on  the  opposite  party,  must  be  filed  in  the  registry.  An  order  will 
thereupon  be  drawn  up  and  delivered  to  the  person  filing  such  summons 
or  copy. 

If  a  summons  is  brought  to  the  clerk  of  the  papers,  with  a  consent, 
signed  by  the  party  summoned,  or  his  solicitor,  indorsed  thereon,  an 
order  will  be  drawn  up  without  the  necessity  of  going  before  the  judge  : 
Provided  that  the  order  sought  is,  in  the  opinion  of  the  registrar,  one 
which  the  judge,  under  the  circumstances  would  make.  Vide,  C.  &  Tr. 
351-2. 

(g)  C.  &  Tr.  351. 

(h)  Vide  ante  169  ;  and  C.  &  Tr.  349. 
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CHAPTER  I. 

JURISDICTION  OF  SURROGATE  COURTS  IN  CONTENTIOUS 
BUSINESS  (a). 

"  A  proceeding  shall  be  adjudged  contentious  when  an  Conten- 

•11  iii  •  •  i  •        tious  busi- 

appearance  has  been  entered  by  any  person  in  opposition  negs. 
to  the  party  proceeding,  or  when  a  citation  or  Judge's 
order  has  been  obtained  against  a  party  supposed  to  be 
interested  in  a  proceeding,  or  when  an  application  for 
grant  is  made  on  motion  and  the  right  to  such  grant  is 
opposed,  or  when  application  is  made  to  revoke  a  grant, 

(a)  Certain  proceedings,  e.  gr.  citations,  caveats,  warning  of  caveats 
and  affidavits,  are  common  to  contentious  and  non-contentious  business; 
I).  &  B.  593. 
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or  when  there  is  contention  as  to  the  right  to  obtain  pro- 
bate or  administration,  and  before  contest  terminated." — 
1    S.  C.  R.  1  C.  B.  (b). 

Contentious  business,  or  a  Probate  action,  does  not 
necessarily  begin  with  the  entry  or  with  the  warning  of  a 
caveat  (c).  That  is  a  proceeding  which,  though  in  certain 
instances  preliminary  to  an  action  (d),  is  by  Rule  1  in- 
cluded in  non-contentious  business. 

"  Contentious  business  "  also  includes  suits  or  contested 
proceeding  in  relation  to  the  grant  or  revocation  of  letters 
of  guardianship ;  and  generally  all  questions,  causes,  and 
suits  in  relation  to  matters  within  the  jurisdiction  of  those 
Courts  (e). 

—causes  The  same  general  language  is  used  in  the  Surrogate 

testamen-  .       ,    „    .  no  /^  a 

tary.  Courts,  m  denning  the  powers  of  Surrogate  Courts  Act  as 

that  used  in  the  Imperial  Statute,  section  4,  defining  the 
jurisdiction  of  the  former  Court  of  Probate  in  England, 
now  exercised  by  the  Probate  Division.  Saving  the  juris- 
diction of  the  High  Court  of  Justice  (/),  the  determination 
of  the  question  whether  a  given  paper  constitutes  a  will 

(b)  The  definition  of  "  contentious  business  "  as  given  in  the  Rules 
E.  C.  P.  in  force  5  Dec,  1859,  and  in  the  Rules  of  1862,  is  :  "  All  proceed- 
ings of  the  Court  of  Probate,  or  in  the  registries  thereof,  in  respect  of 
business  not  included  in  the  Act  itself,  under  the  expression,  'common 
form  of  business,'  except  the  warning  of  caveats,  shall  be  deemed  to  be 
contentious  business."  And  "  Common  Form  Business  "  was  defined  as 
it  is  in  the  Ontario  Surrogate  Courts  Act ;  Vide  ante  p.  35  ;  4  Jur.  ^N.  S.) 
pt.  II.  pp.  7-9,  24,  27,  37,  38,  45  ;  and  5  Jnr.  (N.  S.)  pt.  II.  p.  107  (viz. 
of  Jan.  and  Nov.,  1858,  and  Mar.,  1859);  and  27  L.J.  (N.  S.)  Prob  1  &  93  ; 
and  see  Horsey,  3rd  Ed.  App. ,  and  C.  &  Tr.  11th  ed.  826. 

(c)  Dixon  on  Probate,  382. 

(d)  Powles  &  Oakley,  353.  The  caveator  being  entitled  to  notice  or 
"  warning"  before  a  grant  can  issue  has  thus  the  opportunity  of  entering 
an  appearance,  and  may  thereupon  oppose  or  support  the  grant  as  his 
interest  may  dictate  :  lb.  375. 

(e)  Vide  ss.  16  and  17,  S.  C.  A.  ante  p.  10. 
(/)  Vide  ante  p.  14. 
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of   personalty,  and  whether   it  be  valid  as  a   testament, 
belongs  to  the  Surrogate  Courts  of  this  Province  (g). 

In  Ontario  a  grant  of  probate  or  administration  is  to 
have  effect  over  the  property,  real  as  well  as  personal,  of 
the  deceased ;  the  word  "  property  "  having  been  substi- 
tuted for  the  words  "  personal  estate  "  in  the  Surrogate 
Courts  Act  as  previously  shown  (h). 

The  former  Court  of  Probate  (U.C.)  whose  powers 
were  transferred  to  the  Surrogate  Courts  (i)  exercised  a 
like  jurisdiction  ( j). 

It  is  for  a  court  having  probate  jurisdiction  to  say 
whether  a  paper  propounded  is,  or  is  not,  entitled  to  pro- 
bate before  making  or  refusing  a  grant. 

It  was  said  by  the  Lord  Chancellor,  in  Price  v.  Dew-  Judgment, 
hurst  (k),  that  the  Court  of  Chancery  "  knows  nothing  of  conclusive, 
a  will   of    personalty,   except   such  as   the   Ecclesiastical 
Court  has  by  Probate  adjudged  to  be  the  last  will." 

"  In  a  Court  of  Probate,  where  the  onus  probandi 
most  undoubtedly  lies  upon  the  party  propounding  the 
will,  if  the  conscience  of  the  judge,  upon  a  careful  and 
accurate  consideration  of  all  the  evidence  on  both  sides,  is 
not  judicially  satisfied  that  the  paper  in  question  does 
contain  the  last  will  and  testament  of  the  deceased,  it  is 

(</)  Wilson  v.  Wilson,  24  Gr.  393  ;  see  also  Beatty  v.  Haitian,  4  App.  R. 
246;  Tucker  v.  Smith,  Surr.  Ct.,  Co.  Ontario,  1873  ;  Curtis  v.  McNab,  Surr. 
<Jt.,  Co.  York,  1^79  ;  Irwin  v.  Broden,  Co.  Simcoe,  1879. 

(ft)  Vide  ante  p.  14. 

('/)   Vide  ante  p.  11. 

(j)  Benjamin  Canity,  Ct.  Probate,  II.  C,  1841 ;  Johnson,  Jackson 
Johnson,  ib.,  1845,  and  Abraham  Peterson,  ib.,  1829.  By  22  V.  c.  93, 
abolishing  the  Court  of  Probate.  U.C,  all  original  suits  pending  in  that 
Court  on  1st  Sept.,  1858,  were  transferred  to  the  Surrogate  Court,  York 
and  Peel. 

(ft)  4  Myl.  &  Cr.  80 ;  and  see  Chancery  and  Probate  jurisdiction  in 
England  compared,  Flood  on  Wills  of  Personalty,  557,  561,  and  cases  there 
cited. 
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bound  to  pronounce  its  opinion  that  the  instrument  is  not 
entitled  to  probate  "  (I). 

This  question  involves  the  factum  of  the  will,  "  which 
means  not  barely  the  signing  or  formal  execution,  but 
also  proof,  in  the  language  of  the  condidit  that  the 
testator  well  knew  and  understood  the  contents  thereof, 
and  did  give,  will,  dispose  and  do  in  all  things  as  in  the 
said  will  is  contained  "  (in). 

Under  the  title  "  Factum  of  the  Will,"  the  learned  authors  already 
referred  to  (n)  consider  the  questions  :  "  1st,  by  what  law  the  validity  of 
the  will  is  to  be  determined  ;  2nd,  the  capacity  to  make  a  will ;  and  3rd, 
the  nature  and  form  of  the  will, — and  therein  of  the  execution,  revoca- 
tion, and  revival  of  wills." 

If  in  an  interest  cause  the  decision  turns  upon  the 
question,  which  of  the  parties  is  next  of  kin  to  the  intes- 
tate, such  decision  has  been  held  to  be  conclusive  upon  that 
question  in  an  action  for  distribution  between  the  same 
parties  (o). 

If  an  appearance  is  entered  by  any  person  in  opposi- 
tion to  the  party  proceeding^)  the  business  becomes  conten- 
tious, and  no  further  steps  in  respect  to  such  grant  are  to 
be  taken  except  under  the  special  direction  of  the  judge  (q). 
If  a  citation  or  judge's  order  is  obtained  against  a  party 
supposed  to  be  interested  in  the  proceeding  ;  or  if  the 
application  for  probate    or  administration    is    on  motion, 


(/)  Baker  v.  Batt,  2  Moo.  P.  C.  317,  319  ;   Wilson  v.  Wilson,  22  Gr.  84. 

(m)  D.  &  B.  33,  referring  to  Zacharias  v.  Collis,  3  Phillim.  170. 

(h)  D.  &  B.  34  ;  see  also  Wms.  Exors.  9th  ed.;  Powles  &  Oakley,  3rd 
ed.  103  ;  C.  &  Tr.  11th  ed.  307. 

(o)  Barr  v.  Jackson,  1  Phill.  C.  C.  582;  Bourchier  v.  Taylor,  4  Bro. 
C.  C.  708.  As  to  the  further  jurisdiction  under  the  Judicatrue  Acts  of 
the  Probate  Division,  En».,  see  Tharp,  3  P.  D.  82;  Betts  v.  Doughty, 
5  P.  D.26. 

(P)  S.  C.  R.  1,  C.  B. 

(q)   S.  C.  R,  29. 
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and  the  right  to  such  grant  is  opposed,  it  becomes  con- 
tentious (r). 

Probate  in  Solemn  Form,  or  Per  testes  (s) . 
The  old  practice  still  prevails  in  the  Probate  Division,  Proof  in 

■n  -         ,.  ,  -li-ii  -i    •  i  solemn 

H,ncr.,  so  far  that  wnen,  a  will  is  to  be  proved  in  solemn  form, 
form,  it  is  requisite   that  such   persons  as   have   interest 
should  be  cited  to  be  present  at  the  probation  and  appro- 
bation of  the  testament  (t). 

The  Surrogate  Courts  Act  contemplates  the  proving  of 
wills  in  "  solemn  form,"  and  makes  provision  for  the  heir 
or  heirs  at  law,  devisees  or  other  persons  having  or  pre- 
tending to  have  any  interest  in  the  real  estate  affected 
by  the  will  being  cited  to  see  proceedings  or  otherwise 
summoned,  if  the  court  shall  see  fit  to  direct  the  same  to 
be  done  (it);  also  in  the  case  of  revoking  probate  of  wills  on 
the  ground  of  the  invalidity  thereof  the  like  provisions. 

Proving  a  will  in  solemn  form  would  appear  to  be  a 
matter  testamentary  within  the  meaning  of  the  interpre- 
tation clause  of  the  Act  (v). 

If  a  will,  although  not  in  contest,  is  about  to  be  proved 
in  solemn  form  by  the  person  who  brings  it  before  the 
court,  the  heirs  at  law  should  be  cited  (zu). 

(>■)  S.  C.  K.  1,  C.  B. 

(s)  This,  in  the  Probate  Division,  Eng. ,  is  part  of  the  "  contentious 
business  "  of  the  court,  which  commences  by  the  issue  of  a  writ  of  sum- 
mons in  an  action  now  substituted  for  the  citation  formerly  used  there ; 
Wms.  Exors.  9th  ed.  274. 

(t)  Wms.  Exors.  9th  ed.  274. 

(u)  S.  C.  Act,  s.  51.  For  recent  cases  of  proving  a  will  in  Solemn 
Form,  see  In  the  Estate  of  Elizabeth  Girling,  dec,  March  26,  1886,  and 
In  the  Estate  of  John  B.  Milson,  dec,  January  30,  1894;  Suit.  Ct.,  Co. 
York. 

(v)  S.  C.  A.  s.  2,  s-s.  3. 

(«;)  Moore  v.  Holgate,  1  P.  &  D.  101. 
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Heirs,  &c,  «  Where  proceedings  are  taken  under  this  Act  for  prov- 
cited.  ing  a  will  in  solemn  form  (x),  or  for  revoking  the  probate 
of  a  will  on  the  ground  of  the  invalidity  thereof,  or  where 
in  any  other  contentious  cause  or  matter  under  this  Act  the 
validity  of  a  will  is  disputed,  unless  the  will  affects  only 
personal  estate,  the  heir  or  heirs  at  law,  devisees  or  other 
persons  having  or  pretending  to  have  any  interest  in  the 
real  estate  affected  by  the  will  (y)  may,  subject  to  the  pro- 
visions of  this  Act  and  to  the  Rules  and  Orders  relating  to 
Surrogate  Courts  heretofore  in  force,  or  hereafter  to  be 
made  under  this  Act,  be  cited  to  see  proceedings,  or  be 
otherwise  summoned  in  like  manner  as  the  next  of  kin,  or 
others  having  or  pretending  interest  in  the  personal 
(E  C  P  estate  (z)  affected  by  a  will  should  be  cited  or  summoned, 
Act,  s.  61.)  an(j  may  be  permitted  to  become  parties,  subject  to  such 
Rules  and  Orders  and  to  the  discretion  of  the  Court ;  but 
nothing  herein  contained  shall  make  it  necessary  to  cite 
the  heirs  at  law,  or  other  person  having  or  pretending 
interest  in  the  real  estate  of  a  deceased  person,  unless  the 
Court,  with  reference  to  the  circumstances  of  the  case 
directs  the  same  to  be  done." — S.  C.  A.  s.  51. 


Proof  of 
will  in 
solemn 
form. 


This  section,  except  the  last  five  lines,  corresponds  with 
section  61,  E.  C.  P.  Act,  as  to  which,  and  two  following  sec- 
tions of  the  Probate  Act,  it  was  said  (ft)  that  "  One  of  their 
great  objects  is  to  prevent  double  trials ;  and  this  object 
where  the  wills  relate  to  realty  as  well  as  personalty,  can 
only  be  effected  by  citing  the  heir  at  law  or  other  persons 

(x)  Probate  in  solemn  form  is  under  the  E.  C.  P.  Act  in  the  nature 
of  a  decree  pronounced  in  open  court.     C.  &  Tr.  11th  ed.  360. 

(y)  In  Ontario  since  the  Devolution  of  Estates  Act,  R.  S.  O.  c.  108, 
the  persons  entitled  in  the  distribution  to  the  personal  estate  of  an 
intestate,  are  interested  in  the  real  estate  of  a  deceased,  "  in  so  far  "  as 
it  has  not  been  disposed  by  will,  or  other  effectual  disposition.  Vide  ante 
p.  145  ;  and  Re  Reddau,  ante  p.  19. 

(z)  Vide  ante  p.  266. 

(a)  Coote's  Prob.  Prac,  5th  ed.  244. 
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interested  in  such  realty."  The  court,  therefore,  upon 
application  made,  would  generally  permit  the  citation  to 
issue,  and  the  fact  of  a  co-heir  being  an  infant  or  child  of 
the  plaintiff,  was  no  ground  for  the  court  refusing  to  allow 
such  co-heir  to  be  cited  (b) 

"  The  advantage  of  proving  a  will  in  solemn  form  in  the  Advan- 

=     .      *   .  .B  .    tages  of 

"first  instance  is  so  obvious,  that  it  is  surprising  that  this  proving 
course  is  not  more  frequently  resorted  to.     Whenever  the  solemn 
circumstances  attending  the  execution  of  the  instrument  orm' 
are    calculated    to   create   suspicion    or  inquiry,   or  when 
minors    or   persons    of   unsound    mind    have    an    interest 
adverse  to  the  will,  it  is  especially  desirable  to  establish  its 
validity  while  the  witnesses  are  living  and  the  facts  recent. 
This  is  particularly  the   case  when  the  will  affects  real 
estate,  a  sale  of  which   may  be  in  contemplation  (c).     Of 
the  decision  of  Lord  Truro,  Lord  St.  Leonards  says  qucere, 
and  considers  this  case  (d).     The  costs  of  the  defendants,  if 
unsuccessful,  will   generally  be   borne   by  themselves,  in 
special  cases  only  will  they  be  paid  out  of  the  estate  "  (e). 

In  voluntary  proceedings  to  prove  a  will  in  solemn 
form,  a  citation,  or  judge's  order  under  Rule  21  (/),  will 
issue  to  parties  interested  (g). 

Section  62  of  the  English  Act  provides  that  where  a 
will  is  proved  in  solemn  form  or  its  validity  declared  in  a 
contentious  cause,  the  decree  of  the  court  shall  inure  to  the 
benefit  of  all  persons  interested  in  the  real  estate,  and  that 
the  probate  shall  be  conclusive  evidence  of  the  validity  and 
contents  of  such  will  in  all  suits  or  proceedings  affecting 

(b)  Nicholls  v.  Binm,  1  Sw.  &  Tr.  19,  I808. 

(c)  Grove  v.  Bastard,  2  Phill.  619  ;  1  DeG.  M.  &  G.  12,  S.  C. 
(rf)  V.  &  P.  13th  ed.  366,  note  (h). 

(f)  D.  &  B.  641,  note  a. 

(/)  In  the  Estate  of  John  B.  Milson,  ante  p.  345. 

(g)  Vide  ante  266,  Citations. 
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real  estate.     The  Surrogate  Court  Act  does  not  contain  this 
provision  (h). 
Probate  in        Probate   in   solemn   form   is  in   the   nature   of  a   final 

solemn         . 

form.  judgment  pronounced  in  open  court  (i).  lo  obtain  such  a 
judgment  the  following  are  the  ordinary  requisites  : 

Requisites.  jsj.  Tliat  the  executor  of  the  will  to  be  proved,  or 
failing  him  a  residuary  or  other  legatee,  or  a  party  inter- 
ested under  the  will,  cite  the  widow,  next  of  kin,  or  per- 
sons referred  to  in  sec.  51  Surrogate  Court  Act  above 
quoted,  and  other  parties  who  would  have  been  entitled  in 
distribution  to  the  estate  of  the  deceased  in  case  he  had 
died  intestate,  or  the  executors  or  parties  interested  under 
a  prior  will,  to  appear  in  the  cause,  unless  they  shall  by 
anticipation  have  become  parties  to  it,  by  having  entered 
a  caveat  against  the  grant,  and  an  appearance  upon  the 
caveat  being  warned  (i). 

When  the  deceased  has  died  without  any  known  rela- 
tion, or  was  a  bastard,  the  Attorney-General  of  the  Pro- 
vince is  to  be  cited  (j). 

Practice.  2nd.  That  the  executor,  or  residuary  or  other  legatee 

or  party  interested  under  the  will,  propound  the  will  in  a 
statement  of  claim. 

Difference         3rc|    That  the  court  shall  be  satisfied,  upon  the  exami- 

in  effect.  r 

nation  of  one  or  more  witnesses,  that  the  will  was  duly 
executed,  and  that  it  is  the  will  of  a  competent  testator. 

The  difference  between  the  effect  of  probate  in  common 
and  in  solemn  form  is  this : 
Probate  m        Probate   in    common  form   is  revocable.     An  executor 


common 


form  re-      who  takes  probate  in  common  form  may  subsequently,  at 

VOCUDlfc?.  .  _  ,  »ii 

the    instance    or  any    party    whose   interest  is    adversely 

(/(.)  See  sec.  61  et  seq.  of  Imp.  Act,  referred  to  in  Wilson  v.  W.,  24  Gr. 
p.  394,  (Proudfoot,  V.C.) 

(i)  C.&Tr.  11th  ed.  360. 

(j)  Ante  p.  269, 133. 
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affected  by  the  will,  and  without  limitation  as  to  time(&), 
be  required  to  bring  in  the  probate,  and  be  put  upon  proof 
of  the  will  in  solemn  form  (I). 

But  probate    in    solemn    form  when  once   granted    is,  —  im,bate 

.  in  solemn 

with    one    exception,    irrevocable    as    against   all    persons  form  gen- 
who  were  cited  to  see  proceedings,  or  who  can  be  proved  revocable. 
to  have  been  privy  to  those  proceedings  (m).     The  excep- 
tion is  the  discovery  afterwards  of  a  will  of  subsequent 
date,  in  which  case  the  probate  of  the  earlier  one,  though 
granted  in  solemn  form,  would  be  revoked  (n). 

Parties  who,  as  Plaintiffs,  are  entitled  to  prove  a  Will  in 
Solemn  Form. 

(1)  The  executor  is  the  person  upon  whom  this  duty  Parties 

•  i     i      i  -ill-       •  1 1  ■      i        /  wh°  may 

primarily  devolves,  provided  he  is  willing  to  act.  be  plain- 

He  may  prove  a  will  in  solemn  form  (1)  by  his  own 
mere  motion  (o),  or  (2)  by  compulsion — at  the  instance  of  a 
party  whose  interest  is  adversely  affected  by  the  will. 

He  may   do  so  of  his  own   mere   motion  (p).     It  is  Executor 

.-,,.,  may  prove 

always  competent  to  an  executor  to  prove  a  will  in  solemn  a  will  in 

solemn 

(k)  Ante  p.  257. 

(/)  Hoffman  v.  Norris,  2  Phillim.  231,  n.;  Merry  weather  v.  Turner,  3 
Curt.  802,  817  ;  Sarah  Topping,  2  Rob.  620. 

(m)  Newell  v.  Weeks,  2  Phillim.  224  ;  Bell  x.Armstrona,  1  Add.  372;  Rad- 
clifiev.  Barnes,  2  Sw.&Tr.,  486;  Wms.  Exors.  9th  ed.  278.  Sec.  33  O.  J.  A.. 
(formerly  s.  41  mutatis  mutandis  of  the  Chancery  Act),  provides  that  "  the 
High  Court  shall  have  jurisdiction  to  try  the  validity  of  last  wills  and 
testaments,  whether  the  same  respect  real  or  personal  estate,  and 
whether  probate  of  the  will  has  been  granted  or  not,  and  to  pronounce 
such  wills  and  testaments  to  be  void  for  fraud  and  undue  influence,  or 
otherwise  in  the  same  manner  and  to  the  same  extent  as  the  court  has 
jurisdiction  to  try  the  validity  of  deeds  and  other  instruments  ;  "  and  by 
s.  34,  (1)  "  In  matters  testamentary  as  provided  in  s.  30  to  32  inclusive  of 
The  Surrogate  Courts  Act." 

(n)   Thomas  v.  Priestman,  9  P.  D.  70. 

(o)  In  the  Estate  of  John  B.  Milson,  dec,  Surr.  Ct.,  Co.  York,  Jan.  30, 
1894. 

(p)  D.  &  B.  641,  ands.  51,  S.  C.  Act.  Executors  cannot  cite  legatees 
to  propound  a  codicil.  They  may  propound  a  will  and  cite  persons 
interested  under  the  codicil ;  Benzoic,  dec,  30  L.  J.  P.  &  M.  171. 
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form  of  his  form.     In  many  cases,  as  a  matter  of  prudence,  it  is  highly- 
own  mei 
motion. 


expedient  that  he  should  do  so.     For  his  own  protection 


this  course  would  seem  advisable,  whenever  serious  doubts 

are  entertained  as  to  the  validity  of  the  will,  or   when 

Risk  of  not  there  is  a  risk  or  an  apprehension  of  its  validity  being  at 

so  proving.  ° 

a  future  time  contested. 

When  the  executor  propounds  and  proves  the  will  per 
testes,  of  himself,  duly  citing  the  next  of  kin  to  see  pro- 
ceedings, all  next  of  kin  so  cited  are,  generally  speaking, 
thereby  forever  barred  ;  and  if  he  so  propounds  and  proves 
the  will  against  certain  only  of  the  deceased's  next  of  kin, 
without  having  cited  them  all  to  see  proceedings,  the 
others,  even  though  uncited  if  to  a  certain  extent  privy  to 
and  aware  of  the  suit,  shall  not  put  the  executor  on  proof 
'per  testes  of  the  will,  so  once  proved  a  second  time  (q). 

It  is  often  inconvenient  for  an  executor  at  a  distance  of 
time  from  the  death  of  the  testator  to  be  put  on  proof  of 
a  will  in  solemn  form.  Sir  John  Dodson  on  this  point 
says,  "I  know  of  no  way  in  which  executors  can  protect 
themselves  from  that  inconvenience,  except  by  examining 
the  attesting  witnesses  before  taking  probate  "  (r) 

By  the  practice  of  the  Court  of  Probate  (Eng.),  to  prove 
a  will  in    solemn  form,  it  was  sufficient  to  examine  one 
only  of  the  attesting  witnesses,  unless  the  court  required 
the  production  of  the  other  (s). 
Practice.  An  executor  may  be  put  on  proof  of  a  will  in  solemn 

form  by  compulsion,  at  the  instance  of  any  person  whose 
interest  is  adversely  affected  by  the  will. 
Executor  Where  an  executor  has  proved  the  will    in  common 

may  be  .  -...  . 

put  on       form,  a  party  desirous  of  putting  him  to  proof  in  solemn 

proof  of  a 

(q)  See  Wms.  Exors.  9th  ed.  278. 

(r)  In  the  goods  of  Sarah  Topping,  ante  ;  and  see  Wms.  Exors.  9th  ed. 
276. 

(s)  Belbin  v.  Skeats,  1  Sw.  &  Tr.  148. 
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form  in  the  Probate  Division,  Eng.,  commences  an  action  will  by 
for  revocation,  having  first  cited  the  executor  to  bring  in  sion!™ 
the  probate.     If  the  executor  desires  to  sustain  the  will  he 
must  either  plead  and  propound  it  in  the  action  for  revo- 
cation, or  he  must  commence  an  action  himself  to  obtain 
proof  in  solemn  form  (t). 

To  entitle  a  person  to  put  an  executor  on  proof  of  a 
will,  he  must  show  that  he  has  some  interest  in  impugning 
the  will,  however  small  (it).  Thus  a  person  in  the  charac- 
ter of  the  next  of  kin  would  have  a  right  to  oppose  all  the 
testamentary  papers  of  the  deceased,  yet  he  would  not 
have  a  right  to  oppose  one  paper  only  in  which  he  has  no 
interest. 

A  possibility  of  interest  is  sufficient  (v)  to  entitled  him  —  P0SS1f- 

to  do  SO.  interest 

sufficient. 

The  following  are  the  parties  by  whom  an  executor  Theparties 
may  be  put  on  proof  of  a  will :  ^titled  to 

1.  The  widow  and  next  of  kin  of  the  deceased,  and  all  on  proof 
other  persons  entitled  in  distribution  to  his  personal  estate,     a  W1  ' 
or  their  representatives ;  and  in   the  event  of  his  dying  —  widow 
without   known    relations    or   a    bastard,   the   Attorney-  onshT&c. 
General  (w). 

Probate  was  granted  of  the  will  of  G.  to  his  widow,  Forged 
who  was  appointed  sole  executrix  and  legatee,  and  who 
proceeded  to  collect  and  take  possession  of  the  estate. 
More  than  a  year  afterwards  one  McL.  produced  another 
paper  which  he  alleged  to  be  the  last  will  of  the  deceased. 
The   executors   were  cited    by  the  widow  to   prove   the 

(t)  Wms.  Exors.  9th  ed.  276n. 

(u)  Bascombe  v.  Harrison,  2  Rob.  118  ;  Wms.  Exors.  9th  ed.  279. 

(v)  Kipping  v.  Ash,  1  Rob.  270;  i  No.  Ca.  177  ;  Crispin  v.  Doglioni, 
2  Sw.  &  Tr.  17. 

(iv)  Vide,  ante  p.  220. 
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alleged  will  in  solemn  form  ;  and  after  hearing  evidence 
the  Judge  of  Probate  made  a  decree  setting  aside  the  first 
will,  and  declaring  the  will  produced  by  McL.  to  be 
genuine.  This  decision  was  reversed  on  appeal,  the  Court 
of  Appeal  holding  that  the  evidence  showed  that  the  paper 
produced  by  McL.  was  a  forgery.  McL.  was  condemned 
in  costs  (x). 

—  legatee         2.  A   legatee  named   in   the  will   in   question,  if   his 

legacy  is  omitted  in  the  probate,  or  his  representative. 

—  execu-  3    An  executor  or  a  legatee   named  in  a  prior  testa- 
tor or  &  ? 

legatee  in   mentary    instrument   of    the   deceased   or  their  represen- 

any  other  . 

will.  tatives. 

It  is  open  to  any  one  of  these  to  put  the  executor  on 
proof  of  the  will  either  before  or  after  he  has  taken  pro- 
bate in  common  form.  But  the  two  following  can  only  do 
so  before  probate  in  common  form  has  been  granted  (y), 
viz. : — 

Creditor  4    ^  creditor  in  possession  of  administration. 

in  posses-  L 

m'inistra-  5.  A  person  in  possession  of  administration  under  sec- 

tion-  tion  56,  Surrogate  Court  Act  as  appointee  (2)  of  the  court, 

Appointee  without  having  a  beneficial  interest  in  the   estate   of  the 

of  court.  ° 

deceased. 

When  ex-         6.  The  heirs  at  law,  devisees,  and  others  referred  to  in 
bound  to    section  51  of  the  Surrogate  Courts  Act. 

prove  will  .  » 

in  solemn  If  an  executor  has  taken  probate  in  common  form,  upon 
being  called  upon  he  is  bound  to  proceed  to  prove  in  solemn 
form.  So  also  if,  since  the  death  of  the  testator,  he  has 
intermeddled  in  the  administration  of  the  effects  of  the 
testator,  done  any  act  in  relation  to  his  effects,  showing  an 

(.r)  Estate  of  Gammell,  7  R.  &  G.  (Nova  Sco.),  265. 
(y)  Dabbs  v.  ChismaJi,  1  Phillim.  159. 
(z)  See  Menzies  v.  Pttlbrook,  2  Curt.  851. 
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intention  to  accept  the  executorship  (a),  or  any  act  which 
would  make  him  liable  as  executor  de  son  tort  (b),  it  is 
obligatory  upon  him,  if  required  by  any  of  the  parties 
interested,  to  prove  the  will  in  solemn  form  (c).  When  he 
has  not  so  compromised  himself,  he  is  at  liberty  to  refuse 
to  act  (d). 

The  usual  course  for  an  executor  who  is  unwilling  to  act, —  persons 

.  °  entitled  to 

is  to  renounce  probate.     Should  he  omit  or  decline  to  do  the  resi- 
so,  the  person  entitled  to  the  residue,  or  a  legatee  named  legatee, 
in  the  will,  or  their  representatives,  may  cite  (e)  the  execu-  propound 
tor,  or  other  parties  interested.     The  executor,  upon  being  it- 
cited  has  then  one  of  four  courses  open  to  him  : 

1.  To  appear  and    pray   time  to  consider  whether  he 
will  act  or  not ; 

2.  To  appear  and  propound  the  will  himself  ; 

3.  To  appear  and  refuse  to  act ; 

4.  To  fail  to  appear. 

By  Rules  of  the  Supreme  Court  of  Judicature,  Ontario, 
it  is  provided  that : — 

300.  All  persons  may  be  joined  as  plaintiffs  in  whom  the  right  to  Who  may 
any  relief  claimed  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  be  joined 
alternative.     And,  without  any  amendment,  judgment  may  be  given  for  ^Ji  l 
such  one  or  more  of  the  plaintiffs  as  may  be  found  to  be  entitled  to  relief, 

for  such  relief  as  he  or  they  may  be  entitled  to. 

301.  All  persons  may  be  joined  as  defendants  against  whom  the  who  may 
right  to  any  relief  is  alleged  to  exist,  whether  jointly,  severally,  or  in  the  be  joined 

as  defend- 
ants. 

(a)  Taking  the  oath  as  executor  is  not  to  be  considered  an  intermed- 
dling so  as  to  preclude  renunciation.     Wms.  Exors.  9th  ed.  231. 

(b)  1  Wms.  Exors.  9th  ed.  228,  229  ;  and  ante  p.  289. 

(c)  JacTittoJi  v.  Whitehead,  3  Phillim.  577  ;  Sed  vide  :  Be  FitzPatricl;. 
26  Ir.  L.  T  R.  125. 

(«i)   Vide  ante  p.  288. 

(e)  The  word  "  cite  "  is  now  to  be  understood  with  reference  to  the 
recent  rule  (S.  C.  Rule  21)  ;  although  citations  are  not  in  all  cases  super- 
seded by  the  order  there  provided  for. 

H.S.C.— 23 
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alternative.  And,  without  any  amendment,  judgment  may  be  given 
against  such  one  or  more  of  the  defendants,  as  may  be  found  to  be  liable, 
according  to  their  respective  liabilities. 

—  next  of  The  plaintiffs  propounded  a  will  in  a  Surrogate  Court 
under  which  they  took  the  whole  estate  and  were  named 
as  executors.  The  defendant,  who  was  one  of  several 
next  of  kin,  all  having  an  equal  interest  if  the  will  was 
invalid,  contested  its  validity.  The  other  next  of  kin  also 
disputed  the  will,  but  were  not  acting  in  concert  with  the 
defendant.  Upon  an  objection  taken  by  the  defendant  at 
the  trial,  it  was  held  that  the  other  next  of  kin  should  be 
made  parties ;  and  the  trial  was  adjourned  for  that 
purpose,  it  appearing  that  they  could  conveniently  be 
added  (/). 

Where  de-  302.  It  shall  not  be  necessary  that  every  defendant  to  an  action 

fendant  shall  be  interested  as  to  all  the  relief  thereby  prayed  for,  or  as  to  every 
ested  in  all  cause  °f  action  included  therein  ;  but  the  Court  or  a  Judge  may  make 
the  relief  such  order  as  may  appear  just,  to  prevent  any  defendant  from  being 
prayed.  embarrassed  or  put  to  expense  by  being  required  to  attend  any  proceed- 
ings in  the  action  in  which  he  may  have  no  interest. 


Corpora-  3ft7.  Where  an  action  is  brought  against  a  corporation  aggregate 

no  officer  of  the  corporation  is  to  be  made  a  defendant  for  discovery 
only. 

Several  308.  Where  in  any  action  the  plaintiff  is  in  doubt  as  to  the  person 

defendants  fvom  whom  he  is  entitled  to  redress,  he  may,  in  such  manner  as  herein- 

sdoubt  after  mentioned,  or  as  may  be  prescribed  by  any  special  order,  join  two 

or  more  defendants,  to  the  intent  that  in  such  action  the  question  as  to 

which,  if  any,  of  the  defendants  is  liable,  and  to  what  extent,  may  be 

determined  as  between  all  parties  to  the  action. 

Trustees,  309.  Trustees,  executors,  and  administrators  may  sue  and  be  sued 

executors,  on  behalf  of,  or  as  representing,  the  property  or  estate  of  which  they  are 
trustees  or  representatives,  without  joining  any  of  the  parties  beneficially 
interested  in  the  trustor  estate,  and  shall  be  considered  as  representing 
such  parties  in  the  action  ;  but  the  Court  or  a  Judge  may,  at  any  stage 
of  the  proceedings,  order  any  of  such  parties  to  be  made  parties  to  the 

(/)  Cornell  et  al.  v.  Smith,  14  P.  R.  275  (1890). 
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action,  either  in  addition  to,  or  in  lieu  of,  the  previously  existing  parties 
thereto. 

Rule  310  provides  that  if  a  deceased  person  has  no  per- 
sonal representative  proceedings  may  go  on,  or  the  Court 
may  appoint  a  representative. 

For  Rules  311,  312,  vide  ante  pp.  209,  33. 

313.  An  infant  may  sue  as  plaintiff  by  his  next  friend ;  and  may  Infants — 
defend  any  action  by  his  guardian  appointed  for  that  purpose,  or  by  the  *}oy  s"e  or 
official  guardian  as  the  case  may  be. 

An  action  by  a  guardian  ad  litem  on  behalf  of  infants 
should  be  for  their  benefit  (g). 

314.  (a)  In  cases  not  provided  for  by  The  Harried  Women's  Pro- 
perty Act,  a  married  woman  may  sue  as  plaintiff  by  her  next  friend. 

313.  Where  there  are  numerous  parties  having  the  same  interest  Where 

in  one  action,  one  or  more  of  such  parties  may  sue  or  be  sued,  or  may  Par*ies  are 

numerous . 
be  authorized  by  the  Court  to  defend,  in  such  action,  on  behalf  of,  or  for 

the  benefit  of,  all  parties  so  interested. 

316.  In  any  case  in  which  the  right  of  an  heir-at-law  or  of  the  Persons 
next  of  kin,  or  of  a  class  depends  upon  the  construction  which  the  Court  +()  rel)re_ 
may  put  upon  an  instrument,  and  it  is  not  known  or  is  difficult  to  ascer-  sent  a 
tain  who  is  or  are  such  heir-at-law  or  next  of  kin  or  class,  aud  the  Court  ciass- 
considers  that  in  order  to  save  expense  or  for  some  other  reason  it  will 
be  convenient  to  have  the  question  or  questions  of  construction  deter- 
mined  before   such    heir-at  law  next  of  kin   or  class,  shall  have  been 
ascertained  by  means  of  inquiry  or  otherwise,  the  Court  may  appoint 
some  one  or  more  person  or  persons  to  represent  such  heir-at-law,  next 
of  kin  or  class  and  the  judgment  of  the  Court  in  the  presence  of  such 
persou  or  persons  shall  be  binding  upon  the  party  or  parties  or  class  so 
represented. 

Amended  by  1312  : — 

316.  (a)  The  Court  shall  have  power  to  appoint  a  person  to  represent 
unborn  persons  under  this  Rule. 

Rules  317  and  318  relate  to  partners  and  firm  name. 
319  enables  the  Court  to  proceed  though  some  of  the 
parties  interested  are  not  before  it.  320  provides  that  one 
of  a  class  may  sue  without  joining  others. 

(g)  Percival  v.  Cross,  7  P.  D.  234  ;  and  see  Hyne  v.  Broivn,  13  P.  R.  17. 
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Court  may         321.  In  all  the  above  cases  the  Court,  if  it  sees  fit,  may  require 

require        a       other  person  to  be  made  a  party  to  the  action,  and  may,  if  it  sees 

persons  to        J  r  .  ,  i 

be  joined     nt>  give  the  conduct  of  the  action  to  such  person  as  it  deems  proper  ;  and 

as  parties,    may  make  such  order  in  any  particular  case  as  it  deems  just  for  placing 

the  defendant  on  the  record  on  the  same  footing  in  regard  to  costs  as- 

other   parties  having   a   common  interest  with   him  in  the   matter  in 

question. 

Persons  322.   In  all  the  above  cases  the  persons  who,  but  for  Rule  320, 

who  would  would  have  been  necessary  parties  to  the  action,  are  to  be  served  with  an 

with  iude-  0ffice  copy  of  the  judgment  (unless  the  Court  or  Master  dispenses  with 

ment.  such  service)  indorsed  with  the  notice  set  forth  in  Form  No.  33  in  the 

Appendix,  and  after  such  service,  they  shall  be  bound  by  the  proceedings 

in  the  same  manner  as  if  they  had  been  originally  made  parties  to  the 

action ;  and  upon  service  of  notice  upon  the  plaintiff  they  may  attend 

the  proceedings  under  the  judgment.     Any  party  so  served  may  apply 

to  the  Court  to  add  to,  vary,  or  set  aside  the  judgment  within  fourteen 

days  from  the  date  of  such  service. 

Judgment  323    "Where  a  defendant,  at  the  trial  or  on  motion  for  judgment,, 

saving-         objects  that  an  action  is  defective  for  want  of  parties,  the  Court,  if  it 
absentees,   thinks  fit,  may  pronounce  a  judgment  saving  the  rights  of  the   absent 
parties. 

Action  not  324.  No  action'  shall  be  defeated  by  reason  of  the  misjoinder  of 

defeated      parties,  and  the  Court  may  in  every  action  deal  with  the  matter  in  con- 
joinder        troversy  so  far  as  regards  the  rights  and  interests  of  the  parties  actually 

before  it. 
Adding  (a)  The  Court  or  a  Judge  may,  at  any  stage  of  the  proceedings,  either 

and  strik-  upon  or  without  the  application  of  either  party,  and  upon  such  terms  as 
tiaxt?es  maY  appear  to  the  Court  or  Judge  to  be  just,  order  that  the  name  of  any 
party,  whether  as  plaintiff  or  defendant  improperly  joined,  be  struck 
out,  and  that  the  name  of  any  party,  whether  plaintiff  or  defendant,  who 
ought  to  have  been  joined,  or  whose  presence  before  the  Court  may  be 
necessary  in  order  to  enable  the  Court  effectually  and  completely  to 
adjudicate  upon  and  settle  all  the  questions  involved  in  the  action,  be 
added. 

(b)  No  person  shall  be  added  or  substituted  as  a  plaintiff  suing 
without  a  next  friend,  or  as  the  next  friend  of  a  plaintiff  under  any 
disability,  without  his  own  consent  in  writing  thereto  to  be  filed. 

(c)  All  parties  whose  names  are  so  added  or  substituted  as  defendants 
shall  be  served  with  a  writ  of  summons  or  notice  in  manner  hereinafter 
mentioned,  or  in  such  manner  as  may  be  prescribed  by  any  special  order, 
and  the  proceedings  as  against  them  shall  be  deemed  to  have  begun  only 
on  the  service  of  such  writ  of  summons  or  notice. 


parties. 
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325.  Any  application  to  add,  or  strike  out,  or  substitute  a  plaintiff  Applica- 
or  defendant  may  be  made  to  the  Court  or  a  Judge  at  any  time  before  tl0n  ^or- 
trial  by  motion,  or  at  the  trial  of  the  action  in  a  summary  manner. 

326.  Where  a  defendant  is  added  or  substituted,  unless  otherwise  Amended 
ordered  by  the  Court  or  Judge,  the  plaintiff  shall  sue  out  an  amended  writ  where 
•writ  of  summons,  and  serve  the  new  defendant  with  such  writ,  or  notice  r^\ c  Hl 

in  lieu  of  service  thereof,  in  the  same  manner  as  original  defendants  are  added, 
served. 

327.  If  a  statement  of  claim  has  been  delivered  previously  to  such  Amended 
defendant  being  added,  the  same  shall,  unless  otherwise  ordered  by  the  statement 
Court  or  Judge,  be  amended  in  such  manner  as  the  making  of  the  new 
defendant  a  party  may  render  desirable ;  and  a  copy  of   the  amended 
•statement  of  claim  shall  be  delivered  to  the  new  defendant  at  the  time 

when  he  is  served  with   the  writ  of  summons  or  notice,  or  afterwards 
within  four  days  after  his  appearance. 

Rules  328  to  332  inclusive,  relate  to  contribution  and 
indemnity,  and  notice  to  third  parties. 

333.  A  plaintiff  is  not  to  be  unnecessarily  delayed  in  recovering  Plaintiff 

his  claim  by  reason  of  questions  between  defendants  in  which  the  plain-  not  to  be 

tiff  is  not  concerned  ;  and  the  Court  or  Judge  is  to  give  such  direction  as  delayed  °V 

.  ,     ,   ,  „     ,         ,  questions 

may  be  necessary  to  prevent  such  delay  of  the  plaintiff,  where  this  can  between 

•be  done,  on  terms  or  otherwise,  without  injustice  to  the  defendants.  defend- 

ants. 

335.  In  all  cases  in  which  lunatics  and  persons  of  unsound  mind.  T 

.         .  r  ' Insane 

not  so  found  by  inquisition  or  judicial  declaration,  might  respectively  persons. 

before  the  passing  of  The  Ontario  Judicature  Act,  1881,  have  sued  as 

plaintiffs,  or  would  have  been  liable  to  be  sued  as  defendants,  in  any 

action  or  suit,  they  may  respectively  sue  as  plaintiffs  in  any  action  by 

their  committees  or  next  friends  in   manner  practised  in  the  Court  of 

Chancery  before  the  passing  of  the  said  Act,  and  may  in  a  like  manner 

defend  any  action  by  their  committees  or  guardians  appointed  for  that 

purpose. 

336.  Where  no  appearance  has  been  entered  to  a  \rrit  of  summons  -vr 

for  a  defendant  who  is  a  person  of  unsound  mind  not  so  found  by  inqui-  pearance 
sition  or  judicial  declaration  in  lieu  of  an  inquisition,  the  plaintiff  may  ^Y  person 
apply  to  the  Court  or  a  Judge  for  an  order  that  a  guardian  of  such  mindf01"1 
defendant  be  appointed,  by  whom  he  may  appear  and  defend  the  action. 

(a)  But  no  such  order  shall  be  made  unless  it  appears  on  the  hear- 
ing of  such  application  that  the  writ  of  summons  was  duly  served,  and 
that  notice   of  the   application  was,   after  the  expiration  of   the  time 
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allowed  for  appearance,  and  at  least  six  clear  days  before  the  day  in 
the  notice  named  for  hearing  the  application,  served  upon,  or  left 
at  the  dwelling-house  of,  the  person  with  whom  or  under  whose  care 
such  defendant  was  staying  at  the  time  of  serving  such  notice  (R.  1314). 

(b)  Upon  such  application  the   Official  Guardian   shall    be   so   ap- 
pointed, unless  a  Judge  otherwise  orders. 

Guardian  337.  When  infants,  or  persons  of  unsound  mind  not  so  found  by 

ad  litem  inquisition,  are  served  with  an  office  copy  of  a  judgment  or  order  in  any 
aft  e  '  da-  Proceedmgs'  or  are  made  parties  to  actions  after  judgment,  guardians  ad 
uient.  litem  are  to  be  appointed  for  them  in  like  manner  as  before  judgment. 

Service  of  338.  Where  a  person  required  to  be  served  with  an  office  copy  of  a- 

infant  or  judgment  or  order  is  an  infant,  or  a  person  of  unsound  mind  not  so 
with  judfc-  found  by  inquisition,  the  service  is  to  be  effected  upon  such  person  or 
ment.  persons,  and  in  such  manner,  as  the  Master,  before  whom  the  reference 

under  the  judgment  or  order  is  being  prosecuted,  directs. 

Persons  339,  A  person  desirous  of  appointing  a  guardian  for  himself  other 

desiring  to  than  the  official  guardian  to  defend  an  action  or  matter,  may  go  before  a 

guardian     Judge  or  master  with  the  proposed  guardian  if  he  thinks  fit  to  do  so. 

ad  litem       But  he  must  satisfy  the  Judge  or  Master  by  affidavit  that  the  proposed 

appointed    guardian  is  a  fit  person,  and  has  no  interest  adverse  to  that  of  the  person 

'  of  whom  he  is  to  be  the  guardian  in  the  matter  in  question  ;  and  if  the 

affidavit  is  not  sufficient  for  this  purpose,  the  Judge  or  master  may 

examine  the  proposed  guardian,  or  the  person  making  the  affidavit,  viva 

voce,  or  require  further  evidence  to  be  adduced  until  he  is  satisfied  of  the 

propriety  of  the  appointment. 

What  340.  Subject  to  Rules,  the  plaintiff  may  unite,  in  the 

causes  of     same  action  and  in  the  same  statement  of   claim,  several   causes   of 
action  may      t{ 
be  joined. 

Probate-  In  an  action  for  probate,  the  Probate  Division,  Eng., 
Son— °f  refused  to  allow  the  plaintiff  to  include  in  the  writ  of 
tion^f  summons  a  prayer  for  a  declaration  of  legitimacy.  That 
legit'macy.  WOuld  be  joining  two  causes  of  action,  one  of  which   is- 

triable  by  the  Probate  Rules  and   the  other  by  Divorce 

Rules,  the  first  being  commenced  by  writ,  the  second  by 

petition  (h). 

When  an  executor  appears  to  the  citation  or  Judge's. 

order,  and  propounds  the  will  himself,  he  becomes  only 

(7i)  Warter  v.  W.%  15  P.  D.  35. 
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nominally  the  defendant  in  the  action,  and  will  do  the  acts 
which  ordinarily  devolve  on  the  plaintiff,  e.  g.  deliver  the 
statement  of  claim,  etc.  {i). 

When   the   executor  fails  to  appear,  or   appears  and  When  the 

person  en- 

refuses  to  act,  the  party  entitled  to  the  residue,  or  a  legatee  titled  to 
named  in  the  will,  or  either  of  their  representatives,  may  ora  legatee 
propound  the  will  in  loco  executor  is  (j).  £Xu 

will. 

°2nd.     Parties  who  may  be  Defendants  in  an  Action  of 
proving  a  Will  in  Solemn  Form  of  Law. 

Any  person  whose  interest  may  be  adversely  affected  Parties 
by  the  will  may  be  a  defendant ;    and   a  possibility  of  he  defend- 
interest  is  sufficient  to  entitle   a  party  to  appear  in  this 
character.      But   he  must   have   a   direct  interest  in  the 
suit  (k). 

Amongst  the  persons  therefore  who  may  appear  as 
defendants  will  be  included  those  who  are  e'ntitled  to  put 
an  executor  on  proof  of  a  will,  viz.: — 

The  widow  and  next  of  kin  of  the  deceased,  and  all  The  widow 

and  next 

other  persons  entitled  in  distribution  to  his  estate,  in  the  of  kin,  &c. 

event   of    his    dying    intestate,   including    the   Attorney 

General ; 

A  legatee  named  in  the  will  in  question,  if  his  legacy  Legatee  in 
„  ,  .  .  .  ...the  will. 

has  been  omitted  from  the  probate,  or  his  representative  ; 

An    executor    or    legatee    named    in    any  other   testa-  An  execu- 

^  .  .    tor  or  lega- 

mentary    instrument    of    the    deceased,  whose    interest  is  tee  in  any 
adversely  affected  by  the  will  in  question,  or  their  repre- 
sentatives. 

When  an  administration  has  been  previously  granted  : —  Creditor  in 

A  °  possession 

A  creditor  in  possession  of  administration  :  of  admin- 


istration. 


(i)  See  Brandreth  v.  B.,  2  Sw.  &  Tr.  446. 
(j)  See  Coote  &  Tr.,  11th  ed.  372. 
(k)  Brotherton  v.  Hellier,  1  Lee,  599. 
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An  ap-  A  person  in  possession  of  administration  under  section 

pomtep  or  A  ' 

the  court.  56,  Surrogate  Court  Act,  as  appointee  of  the  court,  without 
having  a  beneficial  interest  in  the  estate  of  the  deceased  ; 

The  last  two  may  require  proof  in  solemn  form  before, 
but  not  after  probate  in  common  form  has  issued  (I). 

The  heir-  When  the  will  relates  to  real  estate,  the  heirs-at-law, 

be  cited.  *  devisees,  or  other  persons  pretending  interest  in  such  real 
estate  are  made  defendants  (m),  unless  the  court  (n)  shall, 
with  reference  to  the  circumstances  of  the  property  of  the 
deceased,  or  otherwise,  think  fit  to  direct  that  the  cause 
may  proceed  without  their  being  cited. 

They  are  made  defendants  by  being  cited  by  either 
party  to  the  suit,  to  see  proceedings  in  pursuance  of  an 
order  obtained  for  that  purpose  on  motion.  It  should  be 
shown  on  affidavit  that  the  will  in  question  affects,  or 
purports  to  affect  the  real  estate  of  the  testator,  and  he 
may  then  make  any  special  directions  as  to  the  persons  to 
be  cited  (o). 

May  inter-  The  heir-at-law  and  other  parties  interested  in  the  real 
estate  affected  by  the  will,  though  not  cited,  may  become 
parties  defendants  and  intervene  with  leave  of  the  Judge 
obtained  by  order  for  their  respective  interests  in  such  real 
estate  (p) ;  also  any  person  whose  interest  may  by  possi- 
bility be  affected  by  the  suit,  is  allowed  to  intervene  to 
protect  his  interest. 

The  devisees  in  an  earlier  will  may  be  cited  (q). 

(1)  Debhs  v.  Chisman,  1  Phillim.  159. 

(m)  Vide,  S.  C.  A.  s.  51,  and  see  Rule  78,  C.  B.  Eng. 

(n)  Emberly  v.  Trevanimi,  2'J  L.  J.  142. 

(o)  See  S.  C.  A.  s.  51;  S.  G.  Rule  30  ;  and  Kennaway  v.  K.,  1  P.  D. 
148. 

(p)  See  Rule  4,  E.  C.  P.  1858  C.  B.;  C.  &  Tr.  11th  ed.  401 ;  and  S.  C.  A. 
s.  51. 

(q)  Lister  v.  Smith,  3  Sw.  &  Tr.  53. 


vene. 


IN    CONTENTIOUS   BUSINESS.  361 

In  an  action  as   to  the  validity    of  a    will,  the  court  Assignee 

i  heir-at- 

refusecl  to   order  the   assignee  of   the  heir-at-law  or   the  law. 
testatrix  to  be  cited   as  a    person  having    or  pretending 
interest  in  the  real  estate  affected  by  the  will  (r). 

The  application  for  any  order  to  cite  the  heirs-at-law, 
or  others  referred  to  in  the  Act,  is  supported  by  an 
affidavit  that  the  plaintiff  intends  to  prove  the  will  in 
solemn  form,  and  is  desirous  that  the  probate  should  bind 
the  real  estate  (s). 

In  a  probate  suit  the  persons  interested  in  establishing  Parties  in 

•  c  -ii-    same 

an    intestacy    were    the    widow    of   the    testator    and    his  interest, 
brother,  the  heir  at  law.     The  widow  was  a  lunatic  confined 
in  an   asylum    in  Australia,  and  as   the   heir-at-law  had 
already  appeared  as  a  party  in  the  suit,  the  court  refused 
to  order  the  widow  to  be  cited  in  the  suit  (t). 

The  party  opposing  a  will  may,  with  his  statement  of  Notice  of 
defence,  give  notice  to  the  party  setting  up  the  same  that  sisting  on 
he  merely  insists  upon  the  will  being  proved  in  solemn  solemn11 
form    of    law,    and    only   intends    to    cross-examine    the     m* 
witnesses  produced  in  support  of  the   will,  and    he  shall 
thereupon  be  at  liberty  to  do  so,  and  shall  be  subject  to 
liability  in  respect  of  costs  in  the  discretion  of   the  Judge- 
— S.  C.  Rule  6,  C  B.  (it). 

An  intervener  is  a  person  who  puts  in  an  appearance  in  Inter- 

vener. 

an  action  without  being  cited,  by  citation  or  judge's  order, 
and  while  the  action  is  pending.  He  takes  the  proceedings 
as  he  finds  them  at  the  time  of  his  appearance  (v).     If  he 

(r)  Jones  v.  J.,  7  P.  D.  66. 

(a)  Domville  v.  D.,  4  Sw.  &  Tr.  17. 

(t)   Ward  v.  Huckle,  12  P.  D.  110. 

(h)  This  like  .Rule  11,  Ord.  XXII.  (Imp.)  is  a  continuation  of  E.C.  P. 
41  of  1859,  with  the  exception  of  the  last  clause  as  to  liability  in  respect 
of  costs  ;  which  however,  is  now.  in  accordance  with  Rule  1170  as 
amended  by  1274  Rules  Supreme  Ct.  J.,  Ont. 

(v)  D.  &  B.  757. 
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puts  in  an  appearance  in  answer  to  a  citation  served  upon 
him  by  the  plaintiff,  or  at  the  commencement  of  the  action, 
he  would  be  called  a  defendant,  and  not  an  intervener. 

An  intervener  in  a  cause  might  be  allowed  to  plead  in 
the  principal  cause,  if  at  the  time  of  his  intervention  the 
cause  was  not  actually  and  formally  concluded  (w). 

"  Any  person  not  named  in  the  petition  or  in  the  order 
of  the  Judge  may  intervene  and  appear  thereto  on  filing  an 
affidavit  showing  that  he  is  interested  in  the  estate  of  the 
deceased." — S.  C.  R.  5,  C.  B. 

An  intervener  may  support  the  case  of  the  plaintiff,  the 
defendant,  or  another  intervener,  or  set  up  an  independent 
case  in  his  own  behalf  (x). 

The  affidavit  must  show  interest  (y). 

The  proceedings  are  thenceforth  intituled,  A.  v.  B.;  C. 
intervening. 

By  Rules  of  the  Supreme  Court  of  Judicature,  Ontario, 
it  is  provided  that : — 

Service  on  238.  Where  the  action  is  in  respect  of  an  estate  in  which  an  infant 

official         is  interested,  service  on  the  official  guardian  shall  be  good  service  on  the 
guardian.    ^^  defendant 

(a)  If  in  such  case  there  are  more  than  one  infant  defendant,  for 
whom  service  is  to  be  made  on  the  official  guardian,  one  copy  only  need 
be  so  served. 

(b)  From  the  time  of  such  service  the  official  guardian  shall  become 
and  be  the  guardian  ad  litem  of  the  infant,  unless  and  until  the  Court 
otherwise  orders  ;  and  it  shall  be  his  duty  forthwith  to  attend  actively  to 
the  interests  of  the  infant  in  the  action,  and  for  that  purpose  to  commu- 
nicate with  all  proper  parties,  including  the  father  or  guardian  (if  any) 
of  the  infant,  and  also  the  person  with  whom  or  under  whose  care  the 
infant  resides,  in  case  such  person  is  not  the  infant's  father  or  guardian  ; 

(iv)   Clements  v.  Rhodes,  '5  Add.  40. 

(x)  C.  &  Tr.  11th  ed.  368. 

(y)  See  Kipping  v.  Ash,  1  Rob.  270;  4  N.  C.  177;  Crispin  v.  Doglioni, 
2  Sw.  &  Tr.  17  ;  Bascoin  v.  Harrison,  2  Rob.  118. 
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and  the  guardian  is  to  make  such  other  inquiries  and  to  take  such  other 
proceedings  as  the  interests  of  the  infant  may  require  (z). 

261.  When  the  infant  is  personally  served  and  is  not  represented  Guardian 
by  the  official  guardian,  there  may  be  a  guardian  appointed  for  the  infant  °^;ie.r  than 
as  in  actions  at  common  law  before  the  Judicature  Act.  guardian. 

262.  Any  person  interested  may  move  before  a  Judge  in  Chambers,  Motion  for 
on  such  material  as  he  may  think   proper,  for  an  order   appointing  a  ° 
guardian  other  than  the  official  guardian  ;  whereupon  such  order  as  may 

be  considered  most  conducive  to  the  interests  of   the   infant  shall  be 
made. 

263.  Where  a  lunatic,  or  where  a  person  of  unsound  mind  not  so  Lunatics, 
found  by  inquisition  or  judicial  declaration,  is  a  defendant  to  the  action, 
service  on  the  committee  of  the  lunatic,  or  on  the  person  with  whom  the 
person  of  unsound  mind  resides,  or  under  whose  care  he  or  she  is,  shall, 

unless  the  Court  or  a  Judge  otherwise  orders,  be  deemed  good  service  on 
such  defendant. 

264.  No  further  proceedings  are  to  be  taken  against  such  a  defen-  Guardian 
dant  who  has  no  committee,  until  a  guardian  ad  litem  is  appointed.  ftt*  iltem- 

A  minor  (i.  e.  a  person  above  the  age  of  seven  years  and 
under  the  age  of  twenty-one)  may  elect  a  guardian  for  the 
purpose  of  carrying  on,  defending  or  intervening  in  a  suit- 
An  infant  (i.  e.  a  person  under  the  age  of  seven  years) 
would,  by  the  E.  C.  P.  practice,  have  a  guardian  assigned 
to  him  by  the  judge  on  affidavit  (a).  This  practice  is  con- 
tinued in  the  Surrogate  Courts  of  Ontario  (6). 

Any  person  who  is  not  worth  £25  (c)  after  payment  of 
his  just  debts,  save  and  except  his  wearing  apparel,  is 
allowed    to    sue  (d)  or    prosecute  (e)  a    suit    in    forma 

(z)  Where  the  guardian  of  a  minor  residing  abroad  who  had  been 
served  with  notice  refused  to  appear,  the  Probate  Division  nominated  the 
official  solicitor  of  the  Court  guardian  ad  litem,  and  ordered  the  plaintiff 
to  provide  for  the  guardian's  costs.     White  v.  Duvernay  [1891]  P.  290. 

(a)  See  also  p. 

(b)  Vide  ante,  p.  192. 

(c)  In  the  Eccl.  Courts  the  limit  appears  to  have  been  £5;  Coote, 
Eccl.  Law,  80. 

(d)  Re  Jones,  1  Hagg,  81. 

(e)  Cathrell  v.  Jeffree,  33  L.  J.  P.  &  M.  178. 


pauperis. 


364  JURISDICTION   OF   SURR.    COURTS— CONTENTIOUS    BUSINESS. 

pauperis (f).  And  by  Rules  E.  C.  P.,  Contentious  Business 
now  followed  in  the  Probate  Division  (g),  it  was  provided 
that : — 

"  Any  person  desirous  of  prosecuting  a  suit  in  forma 
pauperis  is  to  lay  a  case  before   counsel  and  obtain  an 
opinion  that  he  or  she  has  reasonable  grounds  for  pro- 
ceeding (h). 
Forma  "  N0  person  shall  be  admitted  to  prosecute  a  suit  in 

forma  pauperis  without  the  order  of  the  judge;  and  to 
obtain  such  order,  the  case  laid  before  counsel,  and  his 
opinion  thereon,  with  an  affidavit  of  the  party,  or  of  his  or 
her  solicitor  that  the  said  case  contains  a  full  and  true 
statement  of  all  the  material  facts,  to  the  best  of  his  or  her 
knowledge  and  belief,  and  an  affidavit  by  the  party  apply- 
ing that  he  or  she  is  not  worth  £25,  after  payment  of  his 
or  her  just  debts,  save  and  except  his  or  her  wearing 
apparel,  shall  be  produced  at  the  time  such  application  is 
made. 

"  Where  a  pauper  omits  to  proceed  to  trial,  pursuant  to 
notice,  he  or  she  may  be  called  upon  by  summons  to  show 
cause  why  he  or  she  should  not  pay  costs,  though  he  or  she 
has  not  been  dispaupered,  and  why  all  future  proceedings 
should  not  be  stayed  until  such  costs  are  paid  "  (i). 

The  same  practice  appears  to  have  been  followed  in  the  Prerogative 
Court  in  those  matters  ;  exeept  that  £5,  instead  of  £25,  appears  to  have 
been  the  limit  for  paupers  (j). 

(f)  11  Hen.  VII.  c.  12  and  23  Hen.  VIII.  c.  15.  See  also  Parr  v. 
Montgomery,  22  Gr.  176. 

(g)  C.  &  Tr.  397. 

(H)  As  to  dispauperizing,  see  Lovekin  v.  Edioards,  1  Phill.  183 ;  Lait 
y.  Bailey,  2  Rob.  150. 

(i)  See  E.  C.  P.  Rules,  1862. 

(j)  D.  &  B.  633  &  cas.  cit. 
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CHAPTER  II. 

CONTENTIOUS  BUSINESS-PRACTICE  AND  PROCEDURE. 

A  writ  of  summons  has  been  substituted  for  citation  Rules, 
as  the  process  for  instituting  an   action  in  the  Probate       ' 
Division,   Eng. ;   the  citation  being  still  in  use   for  other 
purposes  (a). 

The  rules  as  to  contentious  business  recently  promul- 
gated for  the  Surrogate  Courts  have  not  introduced  that 
part  of  the  practice  under  the  Judicature  Act ;  but  the 
practice  and  procedure  of  the  High  Court  after  appearance 
is  introduced  (b) ;  as  well  as  the  practice  as  to  appearance 
so  far  as  practicable  (c). 

A  step  frequently  resorted  to  preliminary  to  com-  Caveats. 
mencing  an  action,  when  a  grant  of  probate  or  adminis- 
tration or  guardianship  has  not  already  passed,  is  entering 
in  the  registry  a  caveat  (d)  against  such  grant  passing 
without  notice  being  given  to  the  party  entering  the 
caveat  or  to  his  solicitor.  (See  s.  49,  S.  C.  A.)  This 
caveat  will  remain  in  force  for  the  space  of  three  months 
(S.  C.  R.  23)  and  then  expire,  but  may  be  renewed  from 
time  to  time ;  and  so  long  as  it  remains  in  force,  no  grant 
can  pass  without  notice   being  given  to  the  party   who 

(a)  Powles  &  Oakley,  3rd  ed.  251-2,  413.  In  the  Probate  Division, 
Eng.,  actions  for  revocation  of  grants  there,  must  commence  with  a  cita- 
tion, which  must  issue  either  before  or  concurrently  with  the  writ  of 
summons  ;  lb.  414. 

(ft)  S.  C.  R.  3,  C.  B. 

■(c)  S.  C.  R.  2,  C.  B. 

(d)  It  is  said  that  an  act  done  pending  caveat  is  void.    (C.  &  Tr.  689.) 
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lodged  it  or  to  his  solicitor,  so  as  to  give  him  an  oppor- 
tunity of  appearing  and  opposing  the  grant.  The  giving 
of  this  notice  is  technically  termed  warning  the  caveat  (e). 

In  the  Surrogate  Courts  the  foundation  of  every  action 
must  be  a  claim  to  either  probate,  letters  of  administration, 
or  letters  of  guardianship. 

Wammg  The  warning  to  a  caveat  requires  the  caveator  to  enter 

'  an  appearance,  and  set  forth  his  interest,  (S.  C.  Rules,  Form 
33) ;  and  if  such  person  claims  under  a  will  or  codicil,  it  is 
also  to  state  the  date  of  such  will  or  codicil,  and  must  be 
accompanied  by  an  address  at  which  any  notice  requiring 
service  may  be  left. 

In  the  Probate  Division,  Eng.,  the  address  must  be 
within  three  miles  of  the  Court  House  (/). 

—  appear-        If  the  party  who  lodged  the  caveat  enters  an  appearance 

upon  being  warned,  the  action  is  said  to  be  commenced. 

The  entry  of  an  appearance  to  the  warning  of  a  caveat 
sets  forth  the  interest  in  the  effects  of  the  deceased  testator 
or  intestate  of  the  person  on  whose  behalf  such  appearance 
is  entered  (g), 

—  conten-        Upon  an  appearance  being  entered  in  answer  to   the 
tiousbusi-  warnino-  of  a  caveat,  the  proceeding  is  to  be  adjudged  con- 

neas  com-  *=  r  o  o       o 

mencea         tentioUS  (h). 
with.  v    ' 

"  When  a  party  intending  to  oppose  a  grant,  has  filed 
an  appearance  with  the  Registrar,  no  further  steps  in 
respect  to  such  grant  shall  be  taken,  except  under  the 
special  direction  of  the  Judge." — S.  C.  R.  29. 

KS|(e)  S.  C.  R.  24-27.  The  warning  of  caveats  is  included  in  the  defini- 
tion of  non-contentious  business,  S.  C.  R.  1.  See  also  Ch.  on  Caveats, 
ante  p.  275. 

(/)  C.  &  Tr.  11th  ed.  338.     See  Sup.  Ct.  Jud.  Rule  284  infra. 

(g)  The  source  of  the  practice  here  stated  is  C.  R.  74,  E.  C.  P.  1858. 

(h)  S.  C.  R.  C.  B.  1. 
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Another  mode  of  commencing  an  action  is  by  cita-  Citations. 
tion  (i)  or  judge's  order  (;/').  This  mode  is  resorted  to 
where  an  executor  or  person  acting  loco  executoris  pro- 
poses to  prove  a  will  in  solemn  form  of  law,  and  no  caveat 
has  been  entered,  or  a  caveat  has  been  entered  and  no 
appearance  given  to  the  warning  thereof,  the  contentious  _  conten. 

business  is  held  to  commence  with  the  extracting  of  a  cita-  tious  busi- 
ness com- 
tion  (k).     So,  also,  a  party  interested,  who  proposes  to  putmences 

an  executor  who  has  taken  probate  of  a  will  in  common 
form,  on  proof  of  the  will  per  testes,  or  to  call  in  a  grant 
of  administration  that  the  same  may  be  revoked,  would 
commence  his  suit  by  citation,  excepting  in  the  cases  pro- 
vided for  by  Surrogate  Courts  Rule  21.  (See  Forms  in 
Appendix)  (I). 

A  citation  is  only  allowed  to  issue  where  there  is  an  An  affi- 

_.  ,  .,-,..  p    ,  ,•■  ,•         r.i-1-     davit  re- 

amdavit  in  verification  or  the  averments  it  contains  filed  m  quisite  to 
the  registry  and  a  judge's  order  (m).     The  affidavit  should  ti^ns?1  & 
be  made  by  the  party,  or  one  of  the  parties,  on  whose 
behalf  it  is  extracted. 

Before   such   a  citation  is  signed  by  the   registrar   aCav 

.  &  .  .  be  entered 

caveat  is  entered  against  any  grant  being  made  in  respect  before  cita- 
of  the  estate  and  effects  of  the  deceased  to  which  such  cita-  signed. 
tion  relates.     Such  caveat  is  to  be  renewed  from  time  to 
time,  so  as  to  be  kept  in  force  so  long  as  the  proceedings 
arising  from  the  service  of  the  citation  are  pending. 

(i)  S.  C.  R.  1,  C.  B.  And  it  is  an  inherent  part  of  probate  practice 
that  every  one  before  extracting  a  citation  should  show  in  the  affidavit 
which  leads  the  citation  the  character  in  which  he  does  it;  and  thereby 
the  interest  which  justifies  it.     Chamberlain,  1  P.  &  D.  316. 

(j)  See  S.  C.  R.  21. 

(*)  S.  C.  R.  1,  C.  B.;  and  R.  14  E.  C.  P.,  C.  B.,  1862. 

(I)  Before  a  citation  can  issue  under  S.  C.  R.  21,  the  order  of  the 
judge  is  to  be  taken. 

(m)  S.  0.  R.  30. 
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By  the  recent  Rules  : 
Judge's  «  jn  all  cases  in  which  it  has  been  heretofore  necessary 

order  sub-  ...  . 

stituted  for  to  issue  a  citation  to  accept  or  refuse  probate  of  a  will,  or 
certain       to  accept  or  refuse  letters  of  administration,  or  to  issue  a 
cases.         subpoena  to  bring  in  a  testamentary  paper,  and  in  all  simi- 
lar cases,  the  Judge's  order  shall  be  made,  and  shall  have 
the  like  effect  as  such  citation  or  subpoena  formerly  had." 
— S.  C.  R..21. 

Service  of  Service,  (other  than  as  provided  in  the  case  of  certain 
paper  citations  by  Rule  30),  of  notices  and  other  papers  is 
required  to  be  personal  service  on  the  party,  unless  he  has 
a  solicitor,  in  which  case  it  is  on  the  solicitor.  This,  being 
a  matter  not  provided  for  in  the  rules,  is  to  be  regulated  by 
analogy  to  the  Rules,  Practice  Supreme  Ct.  Ont.  (n). 

The  practice  of  the  High  Court  of  Justice,  Ont.,  as  to 
service  out  of  the  jurisdiction  is  now  regulated  by  Rule 
1309,  as  follows : 

1300.  Rule  271  is  rescinded  and  the  following  substituted  there- 
for : — 

Service  out  of  the  Jurisdiction. 

Service  of  "  271. — (1)  Service  out  of  the  jurisdiction  of  a  writ  of  summons  or 

writ  out  of  notice  of  a  writ  of  summons  may  be  allowed  by  the  Court  or  a  Judge 

jurisdic-         , 

tion.  whenever  :— 

(a)  The  whole  subject-matter  of  the  action  is  land  situate  within  th& 

jurisdiction  (with  or  without  rents  or  profits) ;  or 

(b)  Any  act,  deed,  will,  contract,  obligation,   or  liability  affecting 

land  or  hereditaments  situate  within  the  jurisdiction  is  sought 
to  be  construed,  rectified,  set  aside,  or  enforced  in  the  action; 
or 

(c)  Any  relief  is  sought  against  any  person  domiciled  or  ordinarily 

resident  within  the  jurisdiction  ;  or 

(d)  The  action  is  for  the  administration  of  the  personal  effects  of  any 

deceased  person  who  at  the  time  of  his  death  was  domiciled 

(n)  Vide  ante  pp.  8,  9,  see  Rules  273,  274,  459,  460,  461,  1380,  463,  464, 
466,  467. 
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within  the  jurisdiction,  or  for  the  execution  (as  to  property 
situate  within  the  jurisdiction)  of  the  trusts  of  any  written 
instrument  of  which  the  person  to  be  served  is  a  trustee, 
which  ought  to  be  executed  according  to  the  law  of  Ontario  ;  or 

(e)  The  action  is  founded  on  any  breach  or  alleged  breach  within  the 
jurisdiction  of  any  contract  wherever  made,  which  is  to  be 
performed  within  the  jurisdiction  or  on  any  tort  committed 
within  the  jurisdiction  ;  or 

(/)  Any  injunction  is  sought  as  to  anything  to  be  done  within  the 
jurisdiction,  or  any  nuisance  within  the  jurisdiction  is  sought 
to  be  prevented  or  removed,  whether  damages  are  or  are  not 
also  sought  in  respect  thereof ;  or 

(r/)  Any  person  out  of  the  jurisdiction  is  a  necessary  or  proper  party 
to  an  action  properly  brought  against  some  other  person  duly 
served  within  the  jurisdiction. 

"  (2)  Service  of  any  order  or  notice  in  the  winding-up  of  a  Company, 
may  by  leave  of  the  Court  or  a  Judge  be  allowed  out  of  the  jurisdiction. 

"  (3)  Every  application  for  leave  to  serve  or  give  notice  of  any  pro-  Applica- 
ceeding  out  of  the  jurisdiction  shall  be  supported  by  affidavit  or  other  tion  to  be 
evidence  stating  that  in  the  belief  of  the  deponent  the  applicant  has  a  right  w  J^?  6 
to  the  relief  claimed,  and  showing  in  what  place  and  country  the  person  dence. 
to  be  served  is  or  probably  may  be  found,  and  whether  he  is  a  British 
subject  or  not,  and  the  grounds  upon  which  the  application  is  made,  and 
no  such  leave  shall  be  granted  unless  it  shall  be  made  sufficiently  to  appear 
to  the  Court  or  Judge  that  the  case  is  a  proper  one  for  service  out  of  the 
jurisdiction  under  this  Rule. 

"  (4)  Any  order  giving  leave  to  effect  service  out  of  the  jurisdiction  of  Order  to 
a  writ,  or  to  give  notice  of  a  writ  out  of  the  jurisdiction,  shall  limit  a  time  ^x  time  ^or 
af  tor  such  sorvice  or  notice  for  entering  an  appearance.     In  regulating  ance. 
the  time  for  entering  the  appearance  regard  shall  be  had   to  the  place 
or  country  where  or  within  which  the  writ  or  summons  is  to  be  served  or 
the  notice  given. 

"  (5)   Any  order  giving  leave  to  serve  out  of  the  jurisdiction  a  notice  of  Order  to 
motion,  shall  limit  a  time  when  the  motion  is  to  be  heard,  having  regard  to  ^x  time  for 
the  plac 
served. 


the  place  or  country  where  or  within  which  the  notice  of  motion  is  to  be  nation 


"  (6)  Where  the  defendant  or  respondent  is  neither  a  British  subject  Notice  in 
nor  in  British  dominions,  notice  of  the  writ  or  summons  and  not  the  ^eu  °* 
writ  or  summons  itself  is  to  be  given  to  him.     Such  notice  shall  be  given 
to  him  personally  or  in  such  other  manner  as  the  Court  or  a  Judge  may 
direct. 

h.s.c. — 24 


370 


CONTENTIOUS   BUSINESS. 


Service  of  "  (7)  Service  out  of  the  jurisdiction  of  a  petition  or  notice  of  motion 

petitions     may  be  allowed  by  the  Court  or  a  Judge  whenever  the  petition  or  notice 
or  notices  ...... 

of  motion    De  presented  or  given  in  an  action  or  matter  relating  to  the  administration 

out  of  ju-    of  the  estate  of  a  deceased  person  or  to  the  execution  of  a  trust,  or,  prays 

is  ic  ion.   £Qr  an  orjer  dea]ing  with  any  funds  in  Court.     In  regulating  the  time 

for  hearing  the  petition  or  motion  regard  shall  be  had  to  the  place  or 

country  where  or  within  which  the  petition  or  notice  of  motion  is  to  be 

served." 

The  rules  in  force  in  the  Probate  Division,  Eng.,  so  far 
as  they  relate  to  the  service  of  citations,  apply  to  the  service 
of  all  other  instruments  requiring  personal  service  (o). 

Of  Appearance  (p). 

Appear-  The  party  cited,  or  whose  caveat   is  warned,  should 

protest.  within  the  time  named  in  the  citation  or  in  the  warning, 
enter  an  appearance  in  the  registry,  either  personally,  or 
by  his  solicitor,  in  which  his  address  or  the  address  of  his 
solicitor  must  be  given.  S.  C.  Rule  28.  It  must  also  set 
—  interest,  forth  the  interest  which  the  person  on  whose  behalf  it  is 
entered  has  in  the  estate  and  effects  of  the  deceased. 

The  practice  of  the  High  Court  of  Justice  as  to 
appearance  is  regulated  by  the  following  among  other 
rules  : — 


—  when 


1310.  Rule  275  is  rescinded  and  the  following  substituted  therefor  : 
"  275.  When  a   defendant   is   served    within    Ontario,    and   not   in 


service  in    Algoma,  Rainy  River  or  Thunder  Bay,  he  shall  appear  within  ten  days, 
n  ario.      inciU(Jing  the  day  of  service. 


(o)  R  21,  E.  C.  P.  1862,  C.  B. 

(v)  By  entering  an  absolute  appearance  the  defendant  admits  the 
jurisdiction  of  the  Court  (Bond  v.  Bond,  2  Sw.  &  Tr.  93),  and  waives  any 
irregularity  in  the  citation,  or  in  the  copy,  or  in  the  service  of  it  (D.  &  B. 
715,  and  cases  cited);  but  not  a  nullity  (Ackerley  v.  Parkinson,  3  M.  &  S. 
411.) 

Upon  an  appearance  under  protest,  the  jurisdiction  of  the  court, 
{Brown  v.  Coates,  1  Add.  345,  n.),  or  the  capacity  of  the  plaintiff  to  sue, 
may  be  put  in  issue  ;  in  the  same  way  the  validity  of  the  citation  or 
of  the  service  may  be  objected  to,  and  it  may  be  shewn  that  circum- 
stances which  do  not  amount  to  a  legal  bar  to  the  suit,  render  it 
unconscientious  that  it  should  be  prosecuted  in  the  particular  case, 
(D.  &B.  715.) 
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(a)  If  served  within  Algoma,  Rainy  River  or  Thunder  Bay,  unless 
otherwise  ordered  under  Rule  485,  he  is  to  have  thirty  days  in  an  action 
for  the  recovery  of  land,  and  twenty  days  in  other  actions,  after  the  ser- 
vice, including  the  day  of  service,  except  where  he  is  served  between  the 
1st  day  of  November  and  the  30th  day  of  June  or  on  either  of  the  said 
days,  in  which  case  he  shall  have  an  additional  period  of  ten  days." 

1311*  Rule  276  is  rescinded  and  the  following  substituted  therefor  :  —  time  for 

GTlt(?  1*111°* 

"276.  When  a  defendant  is  to  be  served  out  of  Ontario,  the  writ  „,,,,„„ v 
of  summons  may  be  in  the  Form  No.  2  in  the  Appendix  (q),  and  the  state-  ance  and 
ment  of  claim  is  to  be  served  therewith,  unless  the  writ  is  specially  cJel.lvermn 

QCIGllCt.*. 

indorsed  under  Rules  245,  246  or  248. 

277.  A  defendant  shall  enter  his  appearance  to  a  writ  of  summons  jjow 
by  delivering  a  memorandum  in  writing,  dated  on  the  day  of  delivering  entered, 
the  same,  and  containing  the  name  of  the  defendant's  solicitor,  or  stating 
that  the  defendant  defends  in  person,  to  the  proper  officer  in  that  office 
in  the  same  County  where  the  writ  of  summons  was  issued,  in  which,  by 
the  memorandum  subscribed  on  the  writ  or  by  the  notice  of  the  writ,  the 
appearance  is  required  to  be  entered,  except  where  by  any  Rule  of  Court 
it  may  be  otherwise  provided,  or  where  the  Court  or  a  Judge  otherwise 
directs. 

278-   If  two  or  more  defendants  in  the  same  action  appear  by  the  Two  or 

same  solicitor  and  at  the  same  time,  the  names  of  all  the  defendants  so  more  de- 
i     n  -u     ■         i.   j    •  j  fendants, 

appearing  shall  be  inserted  in  one  memorandum.  + 

279.  All  proceedings  in  actions  to  final  judgment  shall  be  carried  on  Appear- 
in  the  office  in  which  the  appearance  is  to  be  entered.  ance, where 

entered. 

280.  When  an  issue  is  directed  to  be  tried  it  shall  be  filed  as  soon  lSSUe  to  be 
as  settled,  and  may  be  filed  in  the  count\  in  which  it  is  directed  to  be  tried,  filed. 

and  thereafter  the  proceedings  in  the  issue  shall  be  carried  on  in  the  said 
county  in  the  same  manner  as  the  proceedings  in  an  action  commenced 
in  such  county.  But  the  Court  or  a  Judge  may  order  otherwise,  and  may 
change  the  place  of  trial  in  the  same  manner  and  subject  to  the  same 
rules  as  in  an  action. 

281*  A  defendant  may  appear  at  any  time  before  judgment.     If  he  Appear- 
appears  at  any  time  after  the  time  limited  for  appearance  he  shall,  on  the  ance  may 
same  day,  give  notice  thereof  to  the  plaintiff 's  solicitor,  or  to  the  plaintiff    e  i6n   ij 
himself  if  he  sues  in  person,  and  he  shall  not  unless  the  Court  or  a  Judge  given, 
otherwise  orders,   be   entitled   to  any    further   time  for  delivering  his 
defence,  or  for  any  other  purpose,  than  if  he  had  appeared  according  to  the 

(q)  I.e.  Appendix  to  Jud.  Rules. 
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writ ;  and  if  the  defendant  appears  after  the  time  appointed  by  the  writ 
and  omits  to  give  such  notice  of  his  appearance,  the  plaintiff  may  proceed 
as  in  case  of  non-appearance. 

Address  of  282.  The  solicitor  of  a  defendant  appearing  by  a  solicitor  shall 

sohcitor.      state  in  the  memorandum  his  place  of  business. 

Solicitor's  283.  A  solicitor  not  entering  an  appearance  in  pursuance  of  his 

undertak-  written  undertaking  so  to  do  on  behalf  of  any  defendant,  shall  be  liable  to 
incr 

an  attachment. 

Address  of  284-  A  defendant  appearing  in  person  shall  state  in  the  memoran- 

defendant  dum  his  address  ;  and  if  he  resides  more  than  two  miles  from  the  office 
in  person.   from  which  the  writ  of  summons  was  issued,  he   shall  state  in    such 

memorandum  a  place  to  be  called  his  address  for  service,  which  shall  not 

be  more  than  two  miles  from  such  office. 

,„,  285.    If  the  memorandum  does  not   contain   the  address  of  the 

\V  here  no 

address  or  solicitor  or  the  defendant  (as  the  case  may  be)  as  required  by  the  preceding 


improper 

address 

given. 


Rules,  the  memorandum  shall  not  be  received ;  and  if  such  address  it 
illusory  or  fictitioas,  the  appearance  may  be  set  aside  by  the  Court  or  a 
Judge,  on  the  application  of  the  plaintiff ;  and  the  plaintiff  may  be  per- 
mitted, by  the  Court  or  a  Judge,  to  proceed  by  posting  up  the  proceedings 
in  the  office  where  the  appearance  is  required  to  be  entered. 

286;  (As  to  Form  of  Memorandum  of  Appearance.) 

(a)  In  case  a  defendant  does  not  require  the  plaintiff  to  deliver  a 
statement  of  claim  he  shall  so  state  in  his  memorandum  of  appearance 
and  in  that  case  shall  serve  a  copy  of  such  appearance  on  the  plaintiff. 

Entry  of  287.  Upon  receipt  of  a  Memorandum  of  Appearance,  the  officer 

memoran-   shall  forthwith  enter  the  appearance  in  the  Procedure  Book, 
dum. 

FORMS  OF  APPEARANCE. 

In  the  Surrogate  Court  of 

In  the  estate  of  late  of  deceased. 

Appearance  to  {slate  ivhether  to  Warning  to  Citation  or  Judge's  Order). 

Between  A.  B.,  Plaintiff, 

and 
C.  D.,  Defendant. 

Enter  an  appearance  for  who  claims  interest 

as  (1.  Executor  ;  2.  Legatee  ;  3.  Next  of  kin,  or  as  the  case  may  be)  of,  etc. 
Dated  at  this  day  of 

(Signed),  E.  F., 

Address. 
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Entry  of  Appearance. 

In  the  Surrogate  Court  of 

Between        A.  B.,        Plaintiff, 
and 
C.  D.,         Defendant. 
Enter  an  appearance  for  in  this  action. 

Dated  the  day  of 

(Signed) 

Entry  of  Appearance  Limiting  Defence. 

In  the  Surrogate  Court  of 

Between        A.  B.,        Plaintiff, 
and 
C.  D.,         Defendant. 

Enter  an  appearance  for  the  defendant  in  this 

action      The  said  defendant  limits  his  defence  to  the  first  codicil  [or  as 
the  -case  may  be]  to  the  said  will  mentioned  in  the 

The  address  of  is 

(Signed). 

Notice  of  Entry  of  Appearance. 
In  the  Surrogate  Court  of 

Between         A.  B.,        Plaintiff, 
and 
C.  D.,         Defendant. 

Take  notice  that  have  this  day  entered  an  appearance 

in  the  registry  of  this  Court  for  the  defendant  to  the  citation   (or  an  the 
case  may  be)  in  this  action. 

The  said  defendant  requires  delivery  of  a  statement  of  claim  ;  (or  as 
the  case  may  be). 

Dated  the  day  of  18 

(Signed) 

Whether  he  has  or  has  not  been  previously  warned  to 
a  caveat  or  served  with  a  citation  the  rule  requiring  a 
party  who  intends  to  oppose  a  grant  to  enter  an  appearance 
applies.     (See  Rule  28). 
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Contentious  Business  Rule  5  provides  that : — 
Interven-  «  Any  person  not  named  in  the  petition  or  in  the  order 

of  the  Judge  may  intervene  and  appear  thereto  on  filing 
an  affidavit  showing  that  he  is  interested  in  the  estate  of 
the  deceased." 

Of  Proceedings  in  Default  of  Appearance. 

Clearing  "  In  order  to  clear  off  a  caveat  when  no  appearance  has 

off  caveat.  .  * " 

been  entered  to  a  warning  duly  served,  an  affidavit  of  the 
service  of  the  warning,  stating  the  manner  of  service,  and 
an  affidavit  of  search  for  appearance  and  of  non-appearance 
must  be  filed."     S.  C.  R.  24. 

In  case  the  party  cited  does  not  appear  within  the  time 
limited  in  the  action,  the  cause,  according  to  the  practice  of 
the  Probate  Division,  Eng.,  proceeds  by  default  (r). 

It  will  then  be  lawful  for  the  plaintiff  to  proceed  in 
default  on  filing  in  the  registry  an  affidavit  of  service  of  the 
citation  or  Judge's  order  in  manner  directed  and  of  non- 
appearance, together  with  the  citation,  or  where  personal 
service  has  not  been  duly  effected,  the  order  of  the  judge, 
founded  on  an  affidavit,  and  giving  leave  to  proceed,  must 
have  been  obtained  (s). 
l^acfud  ^  Proceeding  in  the  Surrogate  Court,  Ont.,  is  adjudged 
ged  con-    contentious  when  an  appearance  has  been  entered  by  a  per- 

tentions.  .  .    .  ri  * 

son  in  opposition  to  a  party  proceeding  (t).  And  thereafter 
the  practice  and  procedure  is  to  correspond  as  nearly 
as  may  be  with  the  practice  and  procedure  of  the  High 
Court  after  appearance  entered  (u) ;  and  it  therefore 
corresponds  witli  the  practice  in  the  Probate  Division  of 
the  High  Court  of  Justice,  Eng. 

(r)  C.  &  Tr.  394  cit.  C.  R.  12  E.  C.  P. 
(s)  C.  R.  8  E.  C.  P.  and  C.  &  Tr.  249. 
(t)  Rule  1  C.  B. 
(u)  S.  C.  R.  3  C.  B. 
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If  upon  the  direction  of  the  judge  being  obtained, 
pleadings  are  directed,  the  plaintiff  files  his  statement  of 
claim  within  the  time  limited  for  the  purpose. 

At  the  time  of  filing  his  statement  of  claim,  the  plain-  Scripts, 
tiff  should  file  therewith  an  affidavit  of  scripts  (v). 

An  application  is  made  on  motion  to  the  judge  for  his 
direction  as  to  the  mode  of  hearing  the  cause  (w) 

There  being-  no  defendant,  and  therefore  no  issue,  the  Hearing 

.  on  default. 

action  will  be  directed  to  be  heard  before  the  court  without 
a  jury. 

A  record  is  prepared  and  deposited  in  the  registry  (x). 

Should  the  court  at  the  hearing  be  satisfied,  upon  the  Judgment. 
examination  of  one  or  more  witnesses,  that  the  will  was 
duly  executed,  and  that  there  is  nothing  to  show  that  it 

••mi  —  probate 

was  not  the  tree  act  or  a  competent  testator,  it  will  decree  in  solemn 
probate  of  the  instrument  in  solemn  form. 

Affidavits  of  Scripts. 

In  a  probate  cause  in  the  Prerogative  Court,  and  also  Scripts. 
in  the  Court  of  Probate,  England,  after  service  of  citation 
on  the  defendant  an  affidavit  of  scripts  from  each  of  the 
several  parties  to  the  cause  was  required  stating  what 
scripts  had  at  any  time  come  to  his  possession  or  know- 
ledge, with  such  scripts  (if  &ny)  annexed  thereto.  The 
same  practice  is  continued  in  the  Probate  Division,  Eng., 
being  that  set  forth  in  the  rules  of  1862  (y),  as  to  conten- 
tious business,  as  follows : 

"  In  testamentary  causes  the  plaintiff  and  defendant, 
within   eight  days  of  the  entry  of  an  appearance  on  the 

(v)  E.  C.  P.  R.  19,  C.  B. 

(w)  Ibid,  25. 

(x)  Ibid,  28;  and  see  Rule  664  Supreme  Court,  Jud. ,  Ont. 

(y)  C.  &  Tr.  395. 
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part  of  the  defendant,  are  respectively  to  file  their  affi- 
davits as  to  scripts,  whether  they  have  or  have  not  any 
scripts  in  their  possession." 

"  Every  script  which  has  at  any  time  been  made  by  or 
under  the  direction  of  the  testator,  whether  a  will  or 
codicil,  or  written  instructions  for  the  same,  of  which  the 
deponents  has  any  knowledge  is  to  be  specified  in  his 
affidavit  of  scripts ;  and  every  script  in  the  custody  or 
under  the  control  of  the  party  making  the  affidavit  is  to 
be  annexed  thereto,  and  deposited  therewith  in  the  registry. 
For  Form  of  Affidavit  see  Appendix." 
When  "  No  party  to  the  cause,  nor  his  or  her  proctor,  solicitor 

pencil        or  attorney,  shall  be  at  liberty,   except  by  leave   of   the 

writing  on  J  .  . 

script.  judge,  to  inspect  the  affidavit  as  to  scripts,  or  the  scripts, 
or  exhibits  annexed  thereto,  filed  by  any  other  party  to 
the  cause  until  his  own  affidavit  as  to  scripts  shall  have 
been  filed." 

When  any  pencil  writing  appears  on  a  will,  script,  or 
other  document  filed  in  the  registry,  a  fac-simile  copy  of 
the  will,  script,  or  other  document,  or  of  the  pages  or  sheets 
thereof,  containing  the  pencil  writing,  is  filed  with  those 
portions  written  in  red  ink  which  appeared  in  pencil  in  the 
original.     Such  copy  must  be  examined  in  the  registry  (z). 

And  the  plaintiff  is  not  compelled  to  deliver  his  state- 
ment of  claim  until  eight  days  after  defendant  has  filed 
his  affidavit  as  to  scripts. 
Particu-  When  necessary,  the  party  propounding  testamentary 

papers  was  ordered  to  furnish  particulars  of  the  papers  to 
which  the  declaration  was  intended  to  apply  (a). 

A  motion  for  particulars  of  unsoundness  of  mind  was 
refused  (b). 

(z)  C.  &  Tr.  11th  ed.  397  ;  830. 

(a)  Marsh  v.  (lorry,  3  Sw.  &  Tr,  460  (1860). 

(/-)  Hankinson  v.  Barringham,  9  P.  D.  62. 


PRACTICE    AND   PROCEDURE.  377 

Filing  and  Delivery  of  Statement  of  Claim. 

The  party  propounding  the  alleged  last  will  and  testa- 
ment of  the  deceased  is  in  all  cases  the  proper  party  to 
deliver  a  statement  of  claim  (c).  In  ordinary  cases  it 
belongs  to  the  plaintiff  to  deliver  it,  but  in  certain  cases. 
e.  g.,  in  actions  for  the  revocation  of  probate,  it  is  the  duty 
of  the  defendant  to  do  so  (d). 

By  the  practice  of  the  Probate  Division  the  statement 
of  claim  is  to  be  delivered  to  the  opposite  party,  and  a 
copy  thereof  filed  in  the  registry  on  one  and  the  same  day, 
within  one  month  (e)  from  the  entry  of  appearance  by  the 
defendant;  but  the  party  whose  duty  it  is  to  file  the 
statement  of  claim  is  not  compelled  to  deliver  it,  or  to  file 
a  copy  thereof,  until  the  expiration  of  eight  days  after  the 
other  party  has  filed  his  affidavit  as  to  scripts  ( / ). 

Filing  and  Delivery  of  Statement  of  Defence. 

The  defence  to  be  filed  will  depend  on  the  circumstances  Defence. 
of  each  case ;  e.  g.,  denying  that  the  will  is  the  will  of  the 
deceased ;  denying  the  due  execution  of  the  will ;  denying 
the  testamentary  capacity  of  the  deceased,  or  alleging  that 
the  making  of  the  will  was  procured  by  undue  influence  or 
by  the  fraud  of  some  person  or  persons  named  (g). 

The  time  for  filing  the  statement  of  defence  is  by  Rule 
371,  H.  C.  J.,  eight  days  from  delivery  of  statement  of 
claim. 

(<•)  C.  &  Tr.  llth  ed.  397  ;  and  see  Madder  v.  Penrose,  29  L.  R.  Ir.  16. 

(d)  E.  C.  P.  R.  33,  C.  B.  1862. 

(e)  In  the  High  Court  of  Justice,  Ont.,  the  time  is  three  months 
unless,  etc.,  Vide  Rule  369,  infra. 

(/)  E.  C.  P.  R.  31  0.  B. ;  1862. 

(g)  Vide  infra,  Pleading. 
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Replication. 

In  the  High  Court  of  Justice  the  plaintiff  is  to  deliver 
his  reply  (if  any)  within  three  weeks  after  the  defence  or 
the  last  of  the  defences  shall  have  been  delivered  unless  the 
time  shall  be  extended  by  the  Court  or  Judge.     Rule  381. 


Enlarge- 
ment or 
abridg- 
ment of 
time. 


&c. 


Enlargement  or  Abridgment  of  Time. 

4§«*.  A  Court  or  a  Judge  shall  have  power  to  enlarge  or  abridge  the 
time  appointed  by  these  Rules,  or  any  Rules  relating  to  time,  or  fixed  by 
any  order  enlarging  time,  for  doing  any  act  or  taking  any  proceeding, 
upon  such  terms  (if  any)  as  the  justice  of  the  case  may  require ;  and  any 
such  enlargement  may  be  ordered  although  the  application  for  the  same 
is  not  made  until  after  the  expiration  of  the  time  appointed  or  allowed. 
Rule  485,  Supreme  Ct.  Jud.  Ont. ;  and  see  Rule  89,  Rs.  1862,  E.  C.  P. 

Power  of  By  the  practice  in  force  in  the  Probate  Division,  Eng., 

extend  if  a  party  in  any  cause  fail  to  deliver,  or  file  a  copy  of 
dehvermg  ^he  statement  of  claim  or  other  pleading  within  the  time 
pleadings,  specified  in  the  rules,  or  within  such  extended  time  as 
may  have  been  allowed,  the  party  to  whom  such  statement 
of  claim  or  other  pleading  ought  to  have  been  delivered 
shall  not  be  bound  to  receive  it,  and  the  copy  of  such  state- 
ment of  claim  or  other  pleading  shalTnot  be  filed,  unless  by 
direction  of  the  judge,  obtained  on  summons.  The  expense 
of  every  application  for  such  direction  or  order  shall  fall 
on  the  party  who  has  caused  the  delay,  unless  the  judge  or 
registrars  shall  otherwise  direct  (h). 

As  to  the  power  of  the  Court  or  a  Judge,  High  Court 
of  Justice,  Ont.,  to  extend  the  time  for  delivery  of  plead- 
ings.—See  Rules  369,  371,  372,  381,  383. 

In  the  Probate  Division,  Eng.,  in  order  to  prevent 
the  time  limited  for  bringing  in  the  statement  of  claim  or 
other  pleadings,  from  expiring  before  application  can  be 


(ft)  See  0.  R.  44  E.  C.  P.  18(52  ;  C.  &  Tr.  831. 
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made  to  the  judge  for  an  extension  thereof,  a  registrar  of 
the  Court  may  upon  reasonable  cause  being  shown,  extend 
the  time  for  bringing  in  such  pleading  or  proceeding,  pro- 
vided that  such  time  in  no  case  be  extended  beyond  the 
day  upon  which  the  judge  shall  next  sit  in  open  Court  or 
in  Chambers  (i). 

As  to  Amendment  at  the  Trial. 

On  an  application  for  leave  to  amend  at  the  trial,  the  0n  terms- 
inclination  of  the  Court  will  be  to  grant  such  application, 
rather  than  shut  out  any  defence  which  might  be  raised. 
Thus,  in  Todd  v.  Simpson  (j),  in  which  the  plaintiffs  in 
their  declaration  had  propounded  a  will  in  solemn  form, 
and  the  defendants  in  their  plea  alleged,  first,  that  the  will 
was  not  the  will  of  the  deceased ;  secondly,  that  it  had  not 
been  duly  executed  according  to  the  Wills'  Act ;  and 
thirdly,  that,  at  the  time  of  its  execution,  the  deceased  was 
not  of  sound  mind,  counsel  for  the  defendants  during  the 
trial  applied  for  leave  to  amend  their  pleas  by  adding  a 
fourth  plea,  viz.,  that  the  making  of  the  said  will  was  pro- 
cured by  the  undue  influence  of  Todd  (the  plaintiff)  and 
others  acting  with  her,  Sir  C.  Cresswell  said  :  that  "he  was 
disposed  to  allow  the  amendment,  so  as  to  enable  the 
defendants  to  raise  every  possible  defence ;  but  that  if  he 
allowed  this  plea  to  be  put  on  the  record,  he  should  only  do 
so  subject  to  a  rehearing,  if  required  by  the  plaintiffs,  and 
that  he  would  then  discharge  the  jury,  so  as  to  give  the 
plaintiffs  time  to  prepare  a  defence  against  this  new  plea;  and 
for  this  indulgence  asked  on  their  part  the  defendants  must 
pay  all  the  expenses  of  the  postponement  of  the  trial "  (k). 

(i)  C.  R.  90,  E.  C.  P.  18G2. 

[j)  1  Sw.  &  Tr.  269  (1859) ;  and  see  also  White  v.  W.,  2  Sw.  &  Tr. 
504  (i862i  ;  Ware  v.  Claxton,  ante  ;  and  see  Flood  v.  Russell,  29  L.  R  Ir.  91  ; 
and  Rules  429,  444  and  446  of  the  Supreme  Court  of  Judicature, Ont.,  infra. 

(h)  As  to  general  powers  of  amendment,  vide  Rules  Supreme  Ct. 
Jud.  424-440,  infra. 
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Amend-  The  Court  allowed  amendment  of  defence  at  the  hear- 

ment  of 

pleadings  mg,  setting  up  new  facts,  and  adjourned  the  hearing  to 
hearing,  enable  the  parties  to  produce  further  evidence  for  and 
e^dence!   agamst  the  facts  alleged  in  the  amendment  (I). 

Where  the  onus  of  establishing  two  codicils  was  on  the 
defendant,  and  evidence  of  fraud  had  been  extracted  from 
him  during  his  cross-examination,  after  his  case  was  closed, 
leave  was  given  to  the  plaintiff  to  amend  her  reply  by 
adding  thereto  a  paragraph  pleading  fraud  limited  to 
matters  arising  upon  the  defendant's  cross-examination  (m). 
New  trial.  The  Divisional  Court  held  that  the  defendant  was  not 
thereby  precluded  from  arguing  that  he  was  taken  by 
surprise  by  the  evidence  of  fraud  given  at  the  trial,  and 
granted  him  a  new  trial  on  the  ground  of  surprise  (n). 


(I)  Betts  et  al  v.  Douqhty  etal,  and  Doughty  et  al,  interveners,  5  P.  D. 
26;  see  also  Riding  v.  Haivkius,  14  P.  D.  56;  and  Kuies  429,  444,  446, 
Supreme  Ct.  Jud.,  infra. 

(m)  Riding  v.  Hawkins,  14  P.  D.  56. 

(n)  lb.  59. 
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CHAPTER  III. 

PLEADING. 

If  one  party  propound  a  will  in  his  statement  of  claim,  Where  two 
and  the  other  party  in  his  statement  of  defence  allege  the  propound- 
existence  of  another  will,  each  party  may,  with  the  subject ed" 
to  the  permission  of  the  judge,  adduce  proof  at  the  trial  or 
hearing  of  the  cause  of  the  validity  of  the  will  upon  which 
he  relies  (a). 

In  all  cases  the  party  opposing  a  will  may,  with  his  plea  Notice  by 
give  notice  to  the  party  setting  up  the  will  that  he  merely  as  to  cross- 
insists  upon  the  will  being  proved  in  solemn  form  of  law,  ti^Tof* 
and  only  intends  to  cross-examine  the  witnesses  produced  witnesses- 
in  support  of  the  will,  and  he  shall  thereupon  be  at  liberty 
to  do  so,  and  shall  be  subject  to  the  same  liabilities  in 
respect  of  costs  as  he  would  have  been  under  similar  cir- 
cumstances according  to  the  practice  of   the  Prerogative 
Court  (6). 

The  form  of  pleading,  adopted  in  the  English  Court  of 
Probate,  was  similar  to  that  in  the  Common  Law  Courts  (c)- 

Where  pleadings  contain  irrelevant  matter,  application  Irrele- 
should  be  made  in  Chambers  to  have  it  struck  out  (d). 

In  Contentious  Proceedings   in  the  Surrogate    Courts 
the  practice  and  procedure  are  as  nearly  as  may  be  to 

(a)  C.  &  Tr.  831— Eule  40  E.  C.  P.  1862. 

(b)  Ibid.  Eule  41,  and  Vide  S.  C.  E.  6  C.  B. 

(c)  Leake  v.  Hurst,  30  L.  J.  (P.  &  M.)  39  (1860). 

(d)  Warier  v.  F„  27  L.  J.  (P.  &  M.)  103  ;  Rosbotham  v.  R.,  2  Sw.  &  Tr. 
121. 
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correspond  with  the  practice  and  procedure  in  the  High 
Court  after  appearance  entered  (e).  The  general  Rules 
governing  the  last  named  practice  in  relation  to  pleading 
are  as  follows  : — 

Statement  3(i8.  The  plaintiff  shall  state  the  nature  of  his  claim  and  the  relief 

claim.  sought  in  a  pleading  to  be  called  the  Statement  of  Claim. 

Time  with-  And  where  a  statement  of  claim  is  to  be  delivered,  the 
be&jliv-  °t<ime  for  so  delivering  it,  unless  otherwise  ordered  by  the 
ered.  Court  or  a  Judge,  is  "  within  three  months  from  the  time 

of  the  defendant's  entering  his  appearance." — R.  369. 

When  de-  371.  Where  a  statement  of  claim  is  delivered  to  a  defendant  he  shall 

fence  must  deliver  his  defence,  counter-claim  or  demurrer  within  eight  days  from  the 
be  dehv-      delivery  of  the  statement  of  claim,  or  from  the  time  limited  for  appear- 
ance, whichever  shall  be  last,  unless  such  time  is  extended  by  the  Court 
or  a  Judge. 

381.  A  plaintiff  shall  deliver  his  reply,  if  any,  within  three  weeks 
of  reolv       after  the  defence  or  the  last  of  the  defences  shall  have  been  delivered, 
unless  the  time  shall  be  extended  by  the  Court  or  a  Judge. 

383.  No  pleading  subsequent  to  reply  other  than  a  joinder  of  issue 

T.po  yc.    for 

subsequent  shall  be  pleaded  without  leave  of  the  Court  or  a  Judge,  and  then  upon 
pleadings,   such  terms  as  the  Court  or  Judge  thinks  fit. 

Time  for  383.  Subject  to  the  last  preceding  Rule,  every  pleading  subsequent 

delivery,     to  reply  shall  be  delivered  within  four  days  after  the  delivery  of  the 
previous  pleading,  unless  the  time  is  extended  by  the  Court  or  a  Judge. 

By  a  recent  rule  no  demurrer  shall  be  allowed.     (Rule 
1322). 

-r>  1322.  Rules  384,  385,  386,  387,  388,  389,  390  and  391  are  rescinded 

Demurrers  •»«<—  >         i         »         > 

abolished,    and  the  following  substituted  therefor  : 

"  384.  No  demurrer  shall  be  allowed. 

.  "  385.  Any  party  shall  be  entitled  to  raise  by  his  pleading  any  point 

of  law  how  of  law,  and  any  point  so  raised  shall  be  disposed  of  by  the  Judge  who  tries 
to  be  de-  the  cause  at  or  after  the  trial,  provided  that  by  the  consent  of  the  parties, 
termmed.    Qr  ^y  orcjer  0f  t^e  Court  or  a  Judge  on  the  application  of  either  party,  the 

same  may  be  set  down  for  hearing  and  disposed  of  at  any  time  before  the 

trial. 

(e)  S.  C.  R.  3,C.  B. 
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"  386.  If  in  the  opinion  of  the  Court  or  a  Judge,  the  decision  of  such 
point  of  law  substantially  disposes  of  the  whole  action,  or  of  any  distinet 
cause  of  action,  ground  of  defence,  set-off,  counter-claim  or  reply  therein, 
the  Court  or  Judge  may  thereupon  dismiss  the  action  or  make  such  other 
order  therein  as  may  be  just. 

"387.  The  Court  or  a  Judge  may  order  any  pleading  to  be  struck  out  Pleading 
on  the  ground  that  it  discloses  no  reasonable  cause  of  action  or  answer,  may  be 
and  in  any  such  case,  or  in  case  of  the  action  being  shown  by  the  plead-  __or  .,ct;or! 
ings  to  be  frivolous  or  vexatious,  the  Court  or  a  Judge  may  order  the  stayed, 
action  to  be  stayed  or  dismissed,  or  judgment  to  be  entered  accordingly 
as  may  be  just." 

392.  As  soon  as  either  party  has  joined  issue  upon  any  pleading  Close  of 
of  the  opposite  party  simply,  without  adding  any  further  or  other  pleading  pleadings. 
thereto,  or  as  soon  as  the  time  for  amending  the  pleadings  under  these 

Rules  or  under  any  order  made  in  the  action  or  for  delivering  a  reply  or 
subsequent  pleading  has  expired,  the  pleadings  as  between  such  parties 
shall  be  deemed  to  be  closed  without  any  joinder  of  issue  being  pleaded  by 
any  or  either  party. 

393.  Where  any  party  makes  default  in  delivering  a  statement  of  Note  may 
defence,    or   subsequent    pleading,    within    the    time    limited    therefor, lje  entered 
in  cases  where    interloeutory  or  final  judgment  cannot  be    signed,  the  °    c  e  au    • 
opposite  party  may,  at  any  time  before  the  pleading  is  filed,  upon  proof 

of  the  default,  by  prtecipe  to  the  officer  with  whom  the  pleadings  are 
filed,  require  him  to  note  that  the  pleadings  in  the  action  are  closed  as  to 
the  party  in  default ;  and  thereupon  the  officer  shall  enter  such  note  in 
the  pleadings  book  accordingly,  and  thereafter  no  pleading  by  the  party 
in  default  shall  be  received  or  filed  without  the  order  of  a  Judge. 

394.  The  following  Rules  of  pleading  substituted  for  those  used  in  Pleading 
the  Court  of  Chancery  and  in  the  Courts  of  Common  Law,  prior  to  The  generally. 
Ontario  Judicature  Act  1881,  shall  continue  to  be  used.  Old  Rules 

ablished. 

395.  Every  writ  or  pleading  may  be  either  printed  or  written,  or  Copies  of 
partly  printed  and  partly  written,  but  no  more  than  four  copies  of  any  pleadings, 
writ  or  pleading  or  other  document  are  to  be  allowed  to  any  party  in  a 

cause  or  matter,  exclusive  of  the  draft,  but  inclusive  of  all  other  copies 
that  may  be  required  or  made,  in  the  progress  of  the  cause. 

396.  If  more  than  three  copies  exclusive  of  the  draft,  are  required  Printing 
of  any  writ  or  pleading  or  other  document,  the  party  may  have  the  writ  P^dhigs. 
or  pleading  or  document  printed  for  the  purposes  of  the  cause  or  matter, 

and  in  that  case  he  shall  in  lieu  of  all  charges  for  copies  be  allowed 
thirty  cents  per  folio  of  the  writ  or  pleading  or  document,  and  his 
reasonable  disbursements  of  procuring  the  same  to  be  printed. 
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How 

pleadings 
delivered 
should  be 
marked. 


Hi)  7.  Every  pleading  in  an  action  shall  be  delivered  between  parties 
and  shall  be  marked  on  the  face  with  the  date  of  the  day  on  which  it  is 
filed,  and  with  the  reference  of  the  Division  to  which  the  action  is 
assigned,  the  title  of  the  action,  the  description  of  the  pleading,  and  the 
name  and  place  of  business  of  the  solicitor  and  agent  (if  any)  of  the  party 
filing  the  same,  or  the  name  and  address  of  the  party  filing  the  same  if 
he  does  not  act  by  a  solicitor. 


Delivery 
includes 
filing. 


JJOS    Delivering  a  statement  of  claim  or  defence  or  other  pleading 
includes  filing. 


Form  of  JIQO.  Pleadings  shall  contain  a  concise  statement  of  the  material 

pleadings.   facts  upon  which  the  party  pleading  relies,  but  not  the  evidence  by  which 
they  are  to  be  proved ;  dates,  sums  and  numbers  shall  be  expressed  in 
1  igures.      figures  ;  the  signature  of  counsel  shall  not  be  necessary. 


Admission  400    Each  party  is  to  admit  such  of  the  material  allegations  con- 


of  state- 
ments of 
opponent. 


tained  in  the  statement  of  claim  or  defence  of  the  opposite  party  as  are 
true  ;  or  he  may  give  notice,  by  his  own  statement  or  otherwise,  that  he 
admits  for  the  purposes  of  the  action  the  truth  of  the  case  generally,  or 
of  any  part  of  the  case,  stated  or  referred  to  in  the  statement  of  claim  or 
defence  of  the  opposite  or  any  other  party. 

Manner  of  401.  Admissions  are,  in  all  cases  where  it  is  practicable,  to  be  by 

makingad-  reference  to  the  numbers  of  the  paragraphs  in  the  pleading  to  which  they 
relate,  with  such  qualifications  as  may  be  neceesary  or  proper  for  pro- 
tecting the  interests  of  the  party  making  such  admissions  :  thus — "  the 
defendant  admits  the  allegations  made  in  the  first,  second  and  third 
paragraphs  of  the  plaintiff's  claim." 


pleaded. 


What  facts  402.  Each  party  in  any  pleading  must  allege  all  such  facts  not 

appearing  in  the  previous  pleading  (if  any),  as  he  means  to  rely  on,  and 
must  raise  all  such  grounds  of  defence  or  reply,  as  the  case  may  be,  as  if 
not  so  raised  on  the  pleadings  would  be  likely  to  take  the  opposite  party 
by  surprise,  or  would  raise  new  issues  of  fact  not  arising  out  of  the 
pleadings,  as  (for  instance)  fraud,  or  that  any  claim  has  been  barred  by  a 
Statute  of  Limitations,  or  has  been  released. 


Silence  of 
pleading 
in )  admis- 
sion. 


403.  Save  as  otherwise  provided,  the  silence  of  a  pleading  as  to 
any  allegations  contained  in  the  previous  pleading  of  the  opposite  party 
is  not  to  be  construed  into  an  implied  admission  of  the  truth  of  such  alle- 
gation ;  and  any  allegation  introduced  for  the  purpose  of  preventing  such 
implied  admission,  and  not  for  the  purpose  of  making  intelligible  the 
grounds  of  defence,  is  to  be  considered  impertinent. 
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404.  Every  statement  of  claim  shall  state  specificially  the  relief  Relief 
which  the  plaintiff  claims,  either  simply  or  in  the  alternative,  and  may  claimed  to 
also  ask  for  general  relief.     And  the  same  rule  shall  apply  to  any  counter-  specifi- 
claim  made,  or  relief  claimed  by  the  defendant,  in  his  statement  ofcally. 
defence.     If  the  plaintiff's  claim  be  for  discovery  only,  the  statement  of 
claim  shall  shew  it. 

405-  Where  the  plaintiff  seeks  relief  in  respect  of  several  distinct  Distinct 
claims  or  causes  of  complaint  founded  upon  separate  and  distinct  facts,  claims  or 

(icf  G11CGS 

they  shall  be  stated,  as  far  as  may  be,  separately  and  distinctly.  And 
the  same  rule  shall  apply  where  the  defendant  relies  upon  several  distinct 
grounds  of  defence,  or  counter-claim  founded  upon  separate  and  distinct 
facts. 

406.  Where  the  contents  of  any  document  are  material,  it  shall  be  Effect  of 
sufficient  in  any  pleading  to  sbate  the  effect  thereof  as  briefly  as  possible  document 
without  setting  out  the  whole  or  any  part  thereof  unless  the  precise  words  stated 
of  the  document  or  any  part  thereof  are  material. 

407".  Where  it  is  material  to  allege  malice,  fraudulent  intention,  Allegation 
knowledge  or  other  condition  of  the  mind  of  any  person,  it  shall  be  suffi-  of  malice, 
cient  to  allege  the  same  as  a  fact,  without  setting  out  the  circumstances  etc- 
from  which  the  same  is  to  be  inferred. 

410.  Neither  party  need  in  any  pleading  allege  any  matter  of  fact  Facts  pre- 
which  the  law  presumes  in  his  favour,  or  as  to  which  the  burden  of  proof  sumed 
lies    upon    the   other   side,  unless  the  same  has  first  been   specifically  ?      ,  n,°\ 
denied. 

411.  If  either  party  wishes  to  deny  the  right  of  any  other  party  to  Denial  of 
claim  as  executor,  or  as  trustee,  or  as  assignee  in  insolvency,  or  in  any  represent- 
representatiye  or  other  alleged  capacity,  or  the  alleged  constitution  of  a*lve  capa- 
any  partnership  firm,  he   shall  deny  the  same  specifically,  or  the  same 

will  be  taken  to  be  admitted. 

413    Unless  the  incorporation  of  a  corporate  party  to  an  action  is  lncorpora- 
specifically  denied  in  the  pleadings,  it  shall  not  be  necessary  to  prove  it.  tion. 

414.  No  plea  or  defence  shall  be  pleaded  in  abatement.  No  plea  m 

abatement. 

415-  No  new  assignment  shall  be  necessary  or  used.     But  every-  No  new  as- 
thing  which  was  formerly  alleged  by  way  of  new  assignment  is  to  be  signment. 
introduced  by  amendment  of  the  statement  of  claim. 

419-  No  pleading  shall,  except   by  way  of  amendment,  raise  any  Inconsis- 
new  ground  of  claim  or  contain  any  allegation  inconsistent  with  the  *ent  P'ea"" 
previous  pleadings  of  the  party  pleading  the  same. 
h.s.c — 25 
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Settlement  420.   Where  in  any  action  it  appears  to  a  Judge  that  the  pleadings 

of  issues,      ^q  noj.  sugiciently  define  the  issues  of  fact  in  dispute  between  the  parties, 

he  may  direct  the  parties  to  prepare  issues,  and  such  issues  shall,  if  the 

parties  differ,  be  settled  by  the  Judge. 

Court  may  421.   If  upon  the  hearing  of  a  cause  or  matter,   the  Court  is   of 

order  scan-  0pmion  that  any  pleading,  petition  or  affidavit,  or  any  part  of  a  pleading, 
matter  to  petition  or  affidavit  is  scandalous,  the  Court  may  order  the  pleading, 
be  ex-  petition  or  affidavit  to  be  taken  off  the  file,  or  may  direct  the  scandalous 

pungec  .       matter  to  be  expunged,  and  is  to  give  such  directions  as  to  costs  as  it  may 
think  right. 

422-  A  motion  to  have  any  pleading,  petition  or  affidavit  taken  off 
the  file  for  scandal,  or  to  have  the  scandalous  matter  expunged,  may  be 
made  to  the  Court  or  a  Judge  at  any  time  before  the  hearing  of  the  cause 
or  matter. 

Amend-  423.  As  amended  by  1326.     The  Court  or  a  Judge  may,  at  any 

men  '  stage  of  the  proceedings,  order  to  be  struck  out  or  amended  any  matter 

in  the  pleadings  respectively  which  may  be  scandalous,  or  which  may 
tend  to  prejudice,  embarrass,  or  delay  the  fair  trial  of  the  action. 

Particu-  "  (a)  A  further  and  better  statement  of  the  nature  of'  the  claim  or 

hirsmay  De  defence,  or  further  and  better  particulars  of  any  matter  stated  in  anv 
ordered. 

pleading,  notice  or  written  proceeding  requiring  particulars,  may  in  all 

cases  be  ordered  upon  such  terms,  as  to  costs  or  otherwise,  as  may  be 

deemed  just." 

The  object  of  ordering  particulars  is  "  to  enable  the 
party  asking  them  to  know  what  case  he  has  to  meet  at 
the  trial,  and  avoid  allowing  parties  to  be  taken  by  sur- 
prise. .  .  The  old  system  of  pleading  at  common  law 
was  to  conceal  as  much  as  possible  what  was  going  to  be 
proved  at  the  trial,  but  under  the  present  system  it  is  our 
duty  to  see  that  a  party  so  states  his  case  that  his  opponent 
will  not  be  taken  by  surprise  "  :  Spedding  v.  FitzPatrick, 
38  Ch.  D.  410;  Mason  v.  Vancamp,  14  P.  R.  296. 

424-  The  plaintiff  may,  without  any  leave,  amend  his  statement  of 
claim  once  at  any  time  before  the  expiration  of  the  time  limited  for  reply 
and  before  replying,  or,  where  no  defence  is  delivered,  at  any  time  before 
the  expiration  of  4  weeks  from  the  appearance  of  the  defendant  who  last 
appears. 
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425.  A  defendant  who  has  set  up  any  set-off  or  counter-claim,  may, 
on  application  in  Chambers,  be  allowed  to  amend  the  same  upon  such 
terms  in  all  respects  as  the  Court  or  a  Judge  shall  see  fit. — Rule  1327. 

426.  Where  any  party  has  amended  his  pleadings  under  Rule  424,  Disallow- 
the  opposite  party,  may,  within  8  days  after  the  delivery  to  him  of  the  auce  °. 
amended  pleading,    apply  to   the    Court   or   a   Judge,    to   disallow  thement, 
amendment,  or  any  part  thereof,  and  the  Court  or  Judge  may,  if  satisfied 

that  the  justice  of  the  case  requires  it,  disallow  the  same,  or  allow  it, 
subject  to  such  terms  as  to  costs  or  otherwise  as  may  seem  just. 

427.  Where  any  party  has  amended  his  pleading  under  Rules  421  Leave  to 

or  425,  the  other  party  may  without  leave  amend  his  former  pleading ''  e      ?r 
L       ■>         j  r  n  amend 

within  4  days  after  the  delivery  of  the  pleading  so  amended  :  or  he  may  after 
apply  to  the  Court  or  a  Judge  for  leave  to  amend  his  former  pleading  amend- 
within  such  further  time  and  upon  such  terms  as  may  seem  just. 

428.  Either  party  may  amend  his  pleading  at  any  time  without  Amend- 

order  on  filing  the  written  consent  of  the  opposite  party  or  his  solicitor,     ment  by 

consent. 

429.  In  all  cases  not  provided  for  by  the  preceding  Rules  numbered  Applica- 
from  424  to  428,  application  for  leave  to  amend  any  pleading  may  be  tlon  to 
made  by  either  party  to  the  Court  or  a  Judge  in  Chambers,  or  to  the  chambers 
Judge  at  the  trial  of  the  action,  and  such  amendment  maybe  allowed  or  at  trial, 
upon  such  terms  as  to  costs  or  otherwise,  as  may  seem  just. 

If  the  application  is  vexatious,  the  Court  will  refuse  it, 
but  where  it  is  made  with  bona  fides  the  Court  will  grant 
it,  subject  to  such  terms  as  it  may  approve  (/). 

When  a  pleading  had  been  ordered  to  be  altered  or 
amended,  the  time  for  tiling  the  next  pleading  commenced 
from  the  time  of  the  order  having  been  complied  with  (g). 

430.  If  a  party  who  has  obtained  an  order  for  leave  to  amend  arpjm(.  ]nnj. 
pleading  delivered   by  him  does  not  amend  the  ssme  within  the  time  ted  for 
limited  for  that  purpose  by  the  order,  or  if  no  time  is  thereby  limited,  amen('" 
then  within  14  days  from  the  date  of  the  order,  such  order  to  amend 

shall,  on  the  expiration  of  the  time  limited  as  aforesaid,  or  of  the  14  days, 
as  the  case  may  be,  become  ipso  facto  void,  unless  the  time  is  extended  by 
the  Court  or  a  Judge. 

(/)   Ware  v.  Claxton,  1  Sw.  &  Tr.  251. 

(g)  C.  &  Tr.  11th  ed.  p.  831,  Rule  43  E.  C.  P.  1862. 
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How  alter-  431.   A  pleading  may  be  amended  by  written  alterations  in  the 

at  ions  to  COpies  meci  an(j  served  and  by  additions  on  paper  to  be  interleaved  there- 
dg  HiHiCiGi  _  ... 

with  if  necessary;  unless  the  amendments  require  the  insertion  of  more 

than  200  words  in  any  one  place,  or  are  so  numerous  or  of  such  a  nature 

that  making  them  in  the  copies  filed  and  served  would  render  the  same 

difficult  or  inconvenient  to  read  ;  in  either  of  which  cases  the  amendment 

must  be  made  by  delivering  a  re-print  or  fresh  copy  of  the  pleading  as 

amended. 

Markingof  43£    Where  any  pleading  is  amended,  such  pleading  when  amended 

amended  shall  be  marked  with  the  date  of  the  order,  if  any,  under  which  the  same 
plea  mgs.   jg  gQ  amen(je(j)  an(j  0f  ^ie  (jay  on  which  such  amendment  is  made,  in 

manner  following,  viz  :     "Amended  day  of  under  order 

dated  day  of  ." 

(a)   Where  a  pleading  is  amended,  the  amendment  shall  be  written  in 
ink  of  a  different  colour  from  that  used  iu  the  original  pleading. 

Deliveryof  433-  Where  a  pleading  is  amended,  such  amended  pleading  shall 

amended  ^g  delivered  to  the  opposite  party  within  the  time  allowed  for  amending 
pleadings.    , , 

the  same. 

Pleading  434-  Any  ground  of  defence  or  counter-claim  which  has  arisen  after 

matters       action  brought,  but  before  the  defendant  has  delivered  his  statement  of 
arising         defence,  may  be  pleaded  by  the  defendant  in  his  statement  of  defence  or 
the  action,  counter-claim,  either  alone  or  together  with  other  grounds  of  defence. 
Before  de- 
liver}' of 
defence. 

.  435-  If,  after  a  counter-claim  has  been  delivered,  any  ground  of 

livery  of      defence  arises  to  anything  alleged  therein  by  the  defendant,  it  may  be 

defence  to  pleaded  by  the  plaintiff  thereto,  or  be  introduced  by  amendment  into  the 

ccain  er-      abatement  of  claim,  within  three  weeks  after  the  counter-claim  or  the 

last  of  the  counter-claims  has  been  delivered,  unless  the  time  is  extended 

by  the  Court  or  a  Judge. 

,  436.  Where  any  ground  of  defence  or  counter-claim  arises  after  the 

livery  of      defendant  has  delivered  his  statement  of  defence,  he  may  within  8  days 

defence.       after   such   ground   of   defence   or   counter-claim  has  arisen,  deliver   a 

further  defence  or  counter-claim  setting  forth  the  same,  or  introduce  the 

same  by  amendment  into  his  statement  of  defence  or  counter-claim. 

After  de-  437-  Where  a  ground  of  defence  to  any  counter-claim  arises  after 

livery  of     tiie  expiration  of  three  weeks  from  the  time  of  delivering  the  counter- 
reply.  ciaim  or  the  last  of  the  counter-claims,  the  plaintiff,  within  8  days  after 
such  ground  of  defence  has  arisen,  may  deliver  a  further  pleading  setting 
forth  the  same,  or  may  introduce  such  new  ground  of  defence  into  his 
statement  of  claim  by  amendment. 
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438-  In  any  such  case  the  amendment  of  the  pleading  filed  may  be  Amend- 

made  without  an  order,  on   filing  a  prcecipe  and  an  affidavit  that  the ment. on 

■  r  prcecipe. 

matter  of  the  amendment  arose  within  8  days  next  before  the  day  of  the 

making  of  such  amendment. 

430-  In  cases  not  provided  for  by  the  preceding  Rules,  the  leave  of  Amend- 

the  Court  or  a  Judge  to  amend  the  statement  of  claim  or  defence  or  |nent  by 

°  leave, 

counterclaim,  or  to  deliver  a  further  defence  or  counter-claim  or  reply, 

is  to  be  obtained  on  notice  supported  by  affidavit. 

440.  Where  any  defendant,  in  his  statement  of  defence  or  counter-  Plaintiff 
claim,  whether  by  way  of  amendment  or  otherwise,  alleges  any  ground  'nay  de- 
of  defence  or  counter-claim  which  has  arisen  after  the  commencement  of  r-°'r 
the  action,  the  plaintiff  may  deliver  a  confession  of  such  defence  :  which  defence, 
confession  may  be  in  the  Form     ...     in  the  Appendix  (h)  with  such 
variations  as  circumstances  may  require;  and  he  may  thereupon  sign 
judgment  for  his  costs  up  to  the  time  of  the  pleading  of  such  defence 
unless  the  Court  or  a  Judge  shall,  either  before  or  after  the  delivery  of 
such  confession,  otherwise  order. 

44  I.  No  proceeding  shall  be  defeated  by  any  formal  objection.  Formal 

objections. 

442.  Non-compliance  with  any  of  these  Rules  shall  not  render  the  Non-com- 
writ  or  any  other  proceeding  in  any  action  or  matter  void  unless  the  ph?«nce 
Court  or  a  Judge  so  directs,  but  such  proceedings  may  be  set  aside  either  Ruies- 
wholly  or  in  part  as  irregular,  or  amended,  or  otherwise  dealt  with  in  such 
manner  and  upon  such  terms  as  the  Court  or  Judge  thinks  fit. 

443.  No  application  to  set  aside  process  or  proceedings  for  irregu-  Irregu- 
larity shall  be  allowed,  unless  made  within  a  reasonable  time,  nor  if  the  larity. 
party  applying  has  taken  a  fresh  step  after  knowledge  of  the  irregularis . 

444.  The  Court  or  a  Judge  may  at  any  time,  and  on  such  terms  as  Amend- 
to  costs  or  otherwise  as  to  the  Court  or  Judge  may  seem  just,  amend  any  nient  of 
defect  or  error  in  any  proceedings;  and  all  such  amendments  may  be  g^r^,s  0r 
made  as  may  be  necessary  for  the  advancement  of  justice,  determining  inadvance- 


the  real  question  or  issue  raised  by  or  depending  on  the  proceedings,  and  pent  of 
best  calculated  to  secure  the 
right  and  justice  of  the  case. 


best  calculated  to  secure  the  giving  of  judgment  according  to  the  very 


445-  Where  an  action  has  been  commenced  in  the  name  of  the  ttubstitu- 
wrong  person  as  plaintiff,  or  where  it  is  doubtful  whether  it  bas  been  t|911.  a.uc* 
commenced  in  the  name  of  the  right  plaintiff  or  plaintiffs,  the  Court  or  plaintiffs. 

{h)  I.  e.,  Appendix  to  Rules  Supreme  Ct.  Jud.,  Ont. 
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a  Judge,  if  satisfied  that  it  has  heen  so  commenced  through  a  bona  fide 
mistake,  and  that  it  is  necessary  for  the  determination  of  the  real  matter 
in  dispute  so  to  do,  may  order  any  other  person  or  persons  to  he  substi- 
tuted or  added  as  plaintiff  or  plaintiffs,  upon  such  terms  as  may  seem 

just. 

Amend-  446.  In  case  an  amendment  is  directed  or  allowed  to  be  made  at 

trf-il  &  tne  trial,  it  shall  not  be  necessary  to  draw  up  or  issue  an  order  therefor, 
The  amendment  may  be  at  once  made  on  the  record,  or  a  minute  of  the 
amendment  to  be  made  may  be  entered  in  the  book  of  the  Registrar, 
Deputy  or  Local  Registrar,  Clerk  or  Marshal,  and  the  amendment  may 
be  formally  made  at  any  time  afterwards. 


FORMS  (i). 
1.  Statement  oj  Claim  in  an  Interest  Action. 

In  the  Surrogate  Court  of  the  County  of 

In  the  estate  of  A.  B.,  deceased, 

Between  R.  S.,  Plaintiff,  andC.  D.,  Defendant. 

The  plaintiff  is  cousin-german  and  one  of  the  next  of  kin  of  A.  B., 
late  of  the  of  in  the  County  of 

,  who  died  on  or  about  the  day  of 

A.D.  18     ,  a  widower,  without  child,  parent,  brother  or  sister,  uncle  or 
aunt,  nephew  or  niece. 

The  plaintiff  claims  a  grant  to  him  of  letters  of  administration  of  the 
property  of  said  deceased. 

Delivered  this  day  A.D.  18     by  E.  P.  of 

Plaintiff's  solicitor. 


2.  Statement  of  Claim  in  a  Testamentary  Aetion. 

(Formal  commencement  as  above.) 

The  plaintiff  is  the  executor  appointed    under   the  will   of  A.   B., 
deceased,  late  of  the  of  in  the  County  of 

who  died  on  or  about  the  day  of  A.D. 

18     . 

(i)  See  S.  C.  R.  18(J2,  p.  14. 
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The  said  will  bears  date  the  day  of  A.D.  18 

?„nd  a  codicil  thereto  bears  date  the  day  of  A.D.  18     . 

The  plaintiff  claims  that  the  Court  shall  decree  probate  of  the  said 
will  and  codicil  in  solemn  form  of  law. 

(Formal  conclusion  as  before.) 


3.  Formal  commencement  as  before. 

The  plaintiff  claims  to  be  executor,  etc.,  (as  before)  and  to  have  the 
probate  of  a  pretended  will  of  the  said  deceased,  dated  the  day 

of  ,  granted  by  this  Court,  revoked. 

R.  L. 
Plaintiffs  Solicitor. 


4.  Statement  of  Claim  in  an  Action  for  Revocation  of  Grant. 

(Formal  commencement  as  before.) 

The  plaintiff  claims  to  be  executor,  etc.,  as  before. 

The  plaintiff  claims  that  the  grant  of  letters  of  administration  of  the 
property  of  the  said  deceased,  obtained  by  M.  N.  the  Defendant,  should 
be  revoked  and  probate  of  the  said  will  granted  to  him. 

E.  L. 
Plaintiff's  Solicitor. 
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CHAPTER  IV. 

DEFENCE. 

By  the  practice  in  the  Probate  Division,  Eng. : — 

"  Where  a  statement  of  claim  is  delivered  to  a  defendant 
he  shall  deliver  his  defence  within  eight  days  from  the 
delivery  of  the  statement  of  claim,  or  from  the  time  limited 
for  appearance,  whichever  shall  be  last,  unless  such  time 
is  extended  by  the  Court  or  a  Judge  "  (a). 

This  is  verbatim,  Rule  371  of  the  Supreme  Ct.  Jud.,  Ont. 

And  the  practice  of  the  Probate  Division  is  to  summon 
parties  interested  in  a  counter-claim  by  citation  (b). 

In  probate  actions  the  party  opposing  a  will  may, 
with  his  defence,  give  notice  to  the  party  setting  up  the 
will  that  he  merely  insists  upon  the  will  being  proved  in 
solemn  form  of  law,  and  only  intends  to  cross-examine 
the  witnesses  produced  in  support  of  the  will,  and  he 
shall  thereupon  be  at  liberty  to  do  so,  and  shall  be 
subject  to  liability  in  respect  of  costs  in  the  discretion  of 
the  Judge.— S.  C.  Rule  6  C.  B.  (c). 

Statements  of  Defence  in  Testamentary  Actions. 

"  In  the  Surrogate  Court  of  , 

"  Statement  of  Defence  (d). 
Defence.  "  The  defendant  says  as  follows  : — 

"  (a)  The  said  alleged  will  and  codicils  of  the  deceased  were  not,  nor 
was  either  of  them,  duly  executed  in  accordance  with  the  provisions  of 
The  Wills  Act  of  Ontario. 

(a)  C.  &  Tr.  427. 

(6)  lb. 

(c)  Corresponding  with  Rule  41  C.  R,  E.  C.  P.  1862. 

(d)  S.  C.  R.  1892,  p.  45. 
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"  (b)  The  deceased  at  the  time  of  the  said  alleged  will  and  codicils 
respectively  purport  to  have  been  executed  was  not  of  sound  mind, 
memory  and  understanding. 

[Particulars  of  unsoundness  of  mind  will  not  be  ordered  (e)]. 

"  (c)  The  execution  of  the  said  alleged  will  and  codicils  was  obtained 
by  the  undue  influence  of  the  plaintiff  and  others  acting  with  him  whose 
names  are  at  present  unknown  to  the  defendant  (or  as  the  case  may  be.) 

[Particulars  of  the  acts  of  undue  influence  or  of  the  times  and  places 
when  and  where  they  took  place  will  not  be  ordered]  (/). 

"  (d)  The  execution  of  the  said  alleged  will  and  codicil  was  obtaiued 
by  the  fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within  the  defen- 
dant's present  knowledge  being  [state  the  nature  of  the  fraud'] . 

"  (e)  The  said  deceased  at  the  time  of  the  execution  of  the  said 
alleged  will  and  codicil  did  not  know  and  approve  of  the  contents  thereof, 
or  of  the  contents  of  the  residuary  clause  in  the  said  will  [as  the  case 
may  be] . 

"(f)  The  deceased  made  his  true  last  will  dated  the  > 

and  thereby  appointed  the  defendant  sole  executor  thereof  (g). 

[Here  add  any  other  grounds  of  defence] . 

"  And  the  defendant  claims  : — 

"  1.  That  the  Court  will  pronounce  against  the  said  alleged  will  and 
codicil  propounded  by  the  plaintiff. 

"2.  That  the  Court  will  decree  probate  of  the  said  will  of  the 
deceased  dated  the  day  of  A.D.  18     ,  (the  ivill  put 

forward  by  the  defendant)  in  solemn  form  of  law." 

•E73.  "  A  defendant  in  an  action  may  set  up  by  way  of  counter- 
claim against  the  claim  of  the  plaintiff,  any  right  or  claim  whether  the  p       . 
same  sound  m  damages  or  not."  claim. 

(a)  A  counter-claim  shall  have  the  same  effect  as  a  statement  of 
claim  in  a  cross  action,  so  as  to  enable  the  Court  to  pronounce  a  final 
judgment  in  the  same  action,  both  on  the  original  and  on  the  cross-claim. 

(e)  Hankinsonv.  Barningham,  9  P.  D.  62. 

(f)  Salisbury  v.  Nugent,  9  P.  D.  23.  ' 

(g)  Propound  this  will  as  in  paragraphs  2  and  3  of  statement  of  claim. 
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The  plaintiff  having  propounded  a  will  dated  8th 
January,  1886,  the  defendant  in  his  statement  of  defence 
contested  the  validity  of  such  will  on  various  grounds,  and 
also  propounded  two  earlier  wills,  which  in  the  event  of 
the  last  in  date  being  invalidated  he  claimed  under.  This 
was  held  to  be  a  proper  matter  of  counter-claim  having 
regard  to  the  practice  before  the  Judicature  Act,  referring 
to  Purton  v.  Johnson,  1  P.  &  D.  549  ;  and  a  motion  to  strike 
out  such  statement  of  defence  was  refused  (//). 

Of  the  Forms  of  Statements  of  Defence  subjoined  to  the 
Surrogate  Court  Rules,  1892,  Contentious  Business,  the 
first  is  : — ■ 

Will  not  "  (a)  The  said  alleged  will  and  codicils  of  the  deceased  were  not  nor 

executed      wag  ejt],er  0f  them  dulv  executed  in  accordance  with  the  provisions  of 
in  accord- 
ance with    '  The  Wills  Act  of  Ontario  '  (/)." 
the  Act. 

The  onus  probandi  lies  on  the  party  propounding  a 
will(j). 

A  will  is  not  invalid  by  reason  of  the  incompetency  of  an 
attesting  witness  ;  or  by  reason  of  his  being  a  legatee  (k)  ; 
and  creditors  and  executors  are  competent  witnesses  (/). 

The  onus  of  proving  that  the  will  propounded  was 
executed  as  required  by  law  is  on  the  plaintiff  or  party 
propounding  it  (m). 

As  to  wills  made  after  The  Wills  Ad  of  Ontario,  it 
should  appear  : — 

(1)  That  on  the  face  of  the  paper  what  purports  to  be 
the  signature  or  mark  of  the  testator  is  placed  at  the  end 

(h)  Appieman  v.  A.,  12P.  R.  138  ;  and  see  Mudgev.  Adams,  6  P.  D.  54. 

(/')  See  S.  C.  Rules  1892,  p.  45.  As  to  requirements  of  the  Act,  vide 
ante  p.  80. 

(j)  Barry  v.  Butlin,  2  Moo.  P.  C.  480. 

(ft)  The  Wills  Act,  sees.  16,  17. 

(I)    Ibid.  sees.  18,  19. 

(m)  Barry  v   Butlin,  ante.     As  to  mode  of  execution,  vide  ante,  p.  80. 
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•of  the  will,  or  so  placed  as  to  come  within  the  require- 
ments of  the  Act.  (2)  That  such  signature  or  mark 
was  made  by  the  testator  himself,  or  by  some  one  for 
him  in  his  presence  and  by  his  direction.  (3)  That  it 
was  either  so  made  or  was  acknowledged  bv  the  testator 
as  his  signature  in  the  presence  of  two  witnesses  present 
at  the  same  time.  (4)  That  each  of  these  two  witnesses 
subsequently  to  the  making  or  acknowledgment  of  the 
testator's  signature,  subscribed  the  will  in  the  presence  of 
the  testator.  All  the  above  questions  are  raised  by  the  plea 
of  undue  execution,  including  the  charge  that  the  signature 
or  mark  of  the  testator  is  a  forgery.  But  where  it  is  Forgery. 
intended  to  set  up  a  case  of  forgery,  it  is  convenient,  with 
a  view  to  prevent  an  adjournment  at  the  hearing  on  the 
ground  of  surprise,  either  in  the  statement  of  defence,  or  by 
written  notice,  to  make  the  charge  of  forgery. 

A  will  after  providing  for  payment  of    debts  by  the  Blank 
executrix  thereinafter  named,  gave  all  the  testatrix's  real^ii0 

and  personal  property  "  unto to  and  for  her 

own  use  and  benefit  absolutely,"  continuing,  "  and  I  nomi- 
nate, constitute  and  appoint  my  neice,  Catharine  Hellard, 
to  be  executrix  of  this  my  last  will  and  testament."     It 
was  held  that  the  original  will  might  be  looked  at  for  the  ~°mia8'lori 
purpose  of  aiding  the  construction,  and  the  Court  came  to 
the  conclusion  that  the  will  might  be  read  as  elliptically 
conferring  a  gift  on  the  intended  beneficiary.     Lord  Esher, 
M.  R.,  laid  down  what  he  termed  a  golden  rule  of  construe-  —golden 
tion,  viz. :    that  when  a   testator  has   executed   a  will   in " 
solemn  form,  you  must  assume  that  he  did  not  intend  to 
make  it  a  solemn   farce, — that  he  did  not  intend   to   die 
intestate  when  he  has  gone  through  the  form  of  making  a 
will.     You  ought,  if  possible,  to  read  the  will  so  as  to  lead 
to  a  testacy,  not  an  intestacy  (u). 

(n)  In  re  Harrison,  Turner  v.  Hellard,  30  Chy.  D.  390. 
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A  testatrix  having  duly  executed  a  will,  subsequently 
executed  a  paper  drawn  up  by  her  husband  with  her  full 
concurrence,  which  was  headed,  "  This  is  not  meant  as  a 
legal  will,  but  as  guide."  It  was  held  that  the  paper  was 
not  a  valid  testamentary  document,  and  that  probate  must 
be  refused  (o). 

Execution        '^q  testator's  signature  to  a  will  as  required  by  The 

by  testa-  ,  °  ... 

tor's  mark.  Wills  Act  may  be  made  by  the  testator  himself  signing 
his  own  name,  or  by  his  signing  under  an  assumed  name ; 
the  assumed  name  being  regarded  as  his  mark  (p).  Or 
by  his  making  a  mark,  and  then  it  is  usual  to  place  the 
testator's  name  against  the  mark.  But  a  will  signed  by 
a  mark  is  entitled  to  probate,  although  the  name  of  the 
testator  is  not  placed  against  the  mark,  provided  it  be 
identified  as  the  will  of  the  testator  (q). 

Wrong-  rpne  placing  of  a  wrong  name  against  the  mark  of  a 

name  .  .... 

against  testatrix  instead  of  her  real  name,  where  the  will  was  in 
the  commencement  described  as  the  will  of  the  testatrix  by 
her  real  name,  has  been  held  not  to  vitiate  the  mark(r). 

Mark,  how  Where  the  testator  was  in  the  habit  of  using  a  stamp 
with  his  name  engraved  on  it  t  j  impress  his  signature  to 
letters,  and  one  of  the  attesting  witnesses  with  this  stamp 
impressed  by  the  testator's  directions,  and  in  his  presence, 
his  name  at  the  end  of  a  codicil,  this  was  held  to  be  a  good 
execution  by  a  mark  (.?). 

The  affixing  by  a  testator,  in  the  presence  of  two  sub- 
scribing witnesses,  of  a  seal  bearing  his  initials  without 
signing  his  name  to  his  will,  which  was  entirely  written 
by  himself,  was  held  a  sufficient  signing,  Per  Car. — "  He 

(o)  Ferguton— Davie  v.  F.,  15  P.  D.  109. 

(p)  Redding,  2  Roberts,  339  ;  and  ante  p.  83. 

[q)  Ante  p.  83. 

(r)  Ante  p.  83  ;  Clarke,  1  Sw.  &  Tr.  23  ;  27  L.  J.  18. 

(s)  Jenkim  v.  Gauford,  3  Sw.  &  Tr.  93;  32  L.  J.  122    and  ante  83. 


DEFENCE — WILL  NOT  DULY  EXECUTED.  397 

said,  touching  the  seal —  the  initials  as  well  as  the  wax  — 
'  This  is  my  hand  and  seal.'  "  "  What  did  he  mean  by  'my 
hand  ? '  "     "  Obviously  his  signature  "  (t). 

When  a  person  signs  for  a  testator  by  his  directions,  he  Stature 
ir  »  j  made  by 

may  sign  either  the  testator's  name  or  his  own  name  for  another 
the  purpose  of  giving  effect  to  such  directions  (u).     And  it 
would  appear  that  this  may  be  done  by  one  of  the  attesting 
witnesses  {v). 

As  to  the  position  of  the  testator's  signature,  it  has  been  Signature 
held,  where  the  only  signature  of  the  testator  was  in  the  tionclause. 
attestation   clause,  which  as  well  as   the   will  was  in  his 
handwriting,  and  he  asked  the  subscribing  witnesses  to 
attest  his  will,  the  execution  was  valid  under  The   Wills 
Act  (w). 

Where,  from  the  obvious  sequence  and  sense  of  the 
context,  the  signature  of  the  deceased  really  followed  the 
dispositive  part  of  the  testamentary  paper,  though  it  occu- 
pied a  place  on  the  paper  literally  above  it,  probate  of  such 
paper  was  decreed  (x).  So,  also,  where  the  testator's  signa- 
ture was  written  partly  across  the  last  line  but  one  of  the 
will,  and  entirety  above  the  last  line,  with  the  exception  of 
one  letter  which  touched  the  last  line,  probate  was  decreed 
of  the  paper  (y). 

The  testator's  signature,  if  placed  in  the  middle  instead 
of  at  the  end  of  the  will,  is  not  to  be  treated  as  a  good 
execution  of  all  that  preceded  it  (z). 

(t)    Emerson,  L.  E.  Ir.  9  Eq.  443,  1882. 

(«)   Clarke,  2  Curt.  329. 

(if)  Bailey,  1  Curt.  914 ;  Smith  v.  Harris,  1  Roberts,  262. 

ho)  Huckvale,  1  L.  R.  375 ;  3G  L.  J.  84;  See  also  Pearn,  1  P.  D.  70; 
45  L.  J.  31.  Walker,  2  Sw.  &  Tr.  354  ;  31  L.  J.  62  ;  Casmore,  1  P.  &  D. 
653  ;  38  L.  J.  54  ;  and  ante  p.  89. 

(x)  Kimpton,  3  Sw.  &  Tr.  427  ;  33  L.  J.  153. 

(y)  Woodley,  3  Sw.  &  Tr.  429  ;  33  L.  J.  154. 

(z)  Sioeetland  v.  S.,  4  S.  &  T.  6  ;  Margary  v.  Robinson,  12  P.  D.  13. 
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Where  a  testator  signed  his  name  at  the  end  of  several 
dispositive  clauses  in  a  will  apparently  written  at  different 
times,  the  presumption  is  that  he  intended  to  give  effect  to 
the  whole  of  what  was  written  at  the  time  he  last  made 
his  signature  (<<)• 

Where  the  signature  of  the  testator  and  of  the  attesting 
witnesses  was  made,  not  on  the  paper  on  which  the  will 
was  written,  but  on  a  piece  of  paper  attached  to  it  by 
being  pasted,  this  was  held  to  be  a  good  execution  under 
the  Act ;  the  signature  being  so  placed  at  the  end  of  the 
will  that  it  is  apparent  on  the  face  of  it  that  the  testator 
intended  thereby  to  give  effect  to  the  writing  signed  as  his 
will  (6). 

What  Under  the  Act,  s.  12,  the  testator's  signature  is  to  be 

acknow-  made  "  or  acknowledged  "  by  him.  The  acknowledgment 
of  lima-  may  be  by  the  testator  producing  the  will  with  his  signa- 
ture-  ture   apparent    on    the    face    of   it    to  the  witnesses,  and 

requesting  them  to  subscribe  it  (c). 

Execution  A  testatrix  exhibited  a  codicil  to  her  last  will,  which 
ledgment,  was  entirely  in  her  own  handwriting,  to  one  of  the  attest- 
ant. SU  ing  witnesses,  telling  her  that  she  had  something  which 
required  two  witnesses.  Subsequently,  the  second  attest- 
ing witness  having  come  into  the  room,  they  both  signed. 
but  the  testatrix  did  not  tell  them  that  it  was  a  testa- 
mentary paper,  nor  did  they  know  what  sort  of  paper  it  Avas 
that  they  had  attested.  They  did  not  recollect  seeing  the 
testatrix  sign,  but  one  of  them  was  clear  that  her  signature 
was  there  at  the  time  they  signed.  It  was  held,  affirming 
the  decision  of  Butt,  J.,  that  this  was  a  sufficient  acknow- 

(a)  Cottrell,  3  Sw.  &  Tr.  419  ;  33  L.  J.  106. 

(h)  Cook  v.  Lambert,  3  Sw.  &.  Tr.  46;  32  L.  J.  93  ;  Gausden,  2  Sw.  & 
Tr.  362  ;  31  L.  J.  53. 

(c)  Vide  ante  p.  86.  Gaze  v.  G.,  3  Curt.  451  ;  Blake  v.  Knight,  ib. 
547  ;  Ilott  v.  Genge,  3  Curt.  172,  175. 
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ledgment  by  the  testatrix  of  her  signature,  and  that  the 
codicil  was  entitled  to  probate  (//). 

By  gestures  (e)  ;  by  the  testator's  apparent  assent  to  a 
request  made  by  another  person  in  his  presence  to  the 
witnesses  to  subscribe  the  will,  his  signature  being  visible 
to  the  witnesses  (/). 

Where  a  testator  signed  his  will  in  the  presence  of  the 
attesting  witnesses,  who  saw  him  in  the  act  of  writing  on 
the  paper  containing  the  will,  which  the  Court  presumed 
to  be  his  signature,  and  then  by  his  request  subscribed 
their  names  to  the  paper,  the  attestation  was  held  to  be 
good,  although  they  did  not  know  he  was  executing  a  will, 
and  did  not  see  the  signature,  and  he  did  not  acknowledge 
it  (#). 

Where  the  witnesses  are  unable  to  see  the  testator's 
signature,  and  he  merely  requests  them  to  sign  without 
giving  them  any  explanation  of  the  nature  of  the  instru- 
ment they  are  signing,  there  is  not  a  sufficient  acknow- 
ledgment (Jt). 

The  witnesses  must,  at  the  time  of  the  acknowledgment 
see,  or  have  the  opportunity  of  seeing,  the  signature  of  the 
testator,  and  if  such  be  not  the  case,  it  is  immaterial 
whether  the  signature  be  in  fact  there  at  the  time  of  the 
attestation,  or  whether  the  testator  say,  that  the  paper  to 
be  attested  is  his  will,  or  that  his  signature  is  inside  the 
paper  (i). 

(d)  Dciiatree  <&  Butcher  v.  Fasulo,  13  P.  D.  102  (C.  A  ) 

(e)  Davis,  2  Roberts.  337;-Deane  &  S.  3. 

(  f)  Faulds  v.  Jackson,  6  N.  C.  1  ;  Iuglesant  v.  I.,  3  P.  &  D  172  ■  43 
L.  J.  43. 


(g)  Smith  v.  S.,  1  P.  &  D.  143  ;  35  L.  J.  65. 

(h)  Ilott  v. 
&  D. 246 ; 

(i)  Ante  p. 


(h)  Ilott  v.  Genge,  3  Curt.  160  ;   4  Moo.  P.  C.  265  ;    Fisher  v   Fovham 
3  P.  &  D.  246  ;  44  L.  J.  47. 
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Attesta-  ln  an  attestation  clause  of  a  third  codicil,  it  was  stated 

tion  clause  . 

—Mistake,  by  mistake  that  the  first  codicil  was  cancelled.      Ihe  Court 
held  that  an  attestation  clause  forms  no  part  of  a  codicil, 
and  that  therefore  the  first  codicil  must  be  admitted  to 
probate  (j). 
Intention  The  attesting  witnesses  to  a  will  signed  their  names  in 

ing.  GB  the  margin  of  the  first  and  second  sheets  opposite  to  certain 
amendments.  There  was  a  full  attestation  clause  at  the 
end  of  the  will,  and  the  testator  had  signed  his  name 
opposite  to  it,  but  the  witnesses  had  not  signed  there.  It 
was  held,  following  Roberts  v.  Phillips,  (4  E.  &  B.  450),  on 
proof  that  the  witnesses  signed  with  the  intention  of 
attesting  the  testator's  signature,  that  this  was  a  valid 
subscription  within  the  requirements  of  s.  9  of  The  Wills 
Act  (Imp.),  (s.  12  The  Wills  Act,  Ontario),  and  that  the 
will  might  be  admitted  to  probate  (k). 
Signature  After  a  will  had  been  executed,  and  duly  attested  by 
under  two  attesting  witnesses,  the  wife  of  the  testator,  who  was 
clause1*'011  also  an  executor  and  took  a  life  interest  in  the  whole  estate, 
signed  her  name  to  the  will  by  the  testator's  request,  not 
with  the  object  of  attesting  it,  but  in  order  to  verify  its 
contents.  The  Court  granted  probate  of  the  will,  omitting 
the  signature  of  the  wife,  upon  proof  that  notice  of  the 
application  has  been  served  upon  a  guardian  appointed  by 
the  Court  to  represent  children  who  had  a  reversionary 
interest  in  the  will  and  were  minors,  and  that  no  appear- 
ance had  been  entered  (I). 

The  attesting  witnesses  must  attest  and  subscribe  after 
the  testator's  signature  has  been  made  or  acknowledged  to 
them,  when  both  were  present  at  the  same  time  (m). 

(j)  M.  E.  J.  Atkinson,  8  P.  D.  165. 

(k)  Streatley,  (1891)  P.  172. 

(I)  E.  J.  Smith,  15  P.  D.  2. 

(m)  Cooper  v.  Bockett,  4  Moore's  P.  C.  419  ;  Hindmarsh  v.  Charlton,  8 
II.  of  L.  167.    See  Faulds  v.  Jackson,  6  N.  C.  Sup.  1. 
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It  is  sufficient   for   the    witnesses   to   sign   in   such  a- vali<* 

•  i  •    •  •  subscrip- 

place  and  in  such  a  position  that  the  testator  might  have  tion  of  an 
seen  them  sign  if  he  had  chosen  to  look ;  but  if  he  could  witnessf 
not  see  them  sign  had  he  looked,  the  attestation  would  be 
bad  (n). 

In  1878  the  testator  who  was  a  good  man  of  business  E/idence 

°  of  due 

but  not  a  lawyer,  wrote  a  holograph  codicil  upon  the  same  execution, 
paper  as  a  will  which  he  had  made  in  1868,  and  wrote  at 
the  end  of  it  an  attestation  clause  adopting  that  at  the  end 
of  the  will  to  the  case  of  the  codicil.  He  called  the  nurse 
into  the  schoolroom,  and  asked  her  and  the  nursery  gover- 
ness to  "  sign  the  paper."  There  was  evidence  that  he  took 
his  own  pen  into  the  room.  Both  witnesses  signed.  At 
the  trial  which  took  place  between  four  and  five  years 
afterwards,  the  codicil  was  produced  bearing  the  testator's 
signature,  and  both  the  attesting  witnesses  were  examined. 
The  governess  deposed  that  she  had  designedly  abstained 
from  looking  at  any  of  the  writing  on  the  paper  and  the 
nurse,  it  appeared,  had  been  very  nervous.  Neither  of 
them  could  say  anything  as  to  what  writing  was  on  the 
paper,  nor  as  to  whether  the  testator's  signature  was  there 
when  they  signed,  and  both  said,  they  did  not  see  him  sign. 
The  President  of  the  Probate  Division  pronounced  for  the 
validity  of  the  codicil.  On  appeal  it  was  held  that  the 
reasonable  conclusion  was,  that  the  codicil  was  signed  by 
the  testator  in  the  presence  of  the  witnesses ;  and  by 
Cotton,  L. J.,  that,  although  on  the  evidence  he  should  have 
come  to  a  contrary  conclusion,  the  finding  of  the  President, 
who  had  seen  and  heard  the  witnesses  ought  not  to  be 
reversed:  And  by  Fry,  L.J. — that  as  the  codicil  ex  facie 
appeared  to  be  properly  executed,  and  the  presumption 
omnia  rite  esse  acta  was  strengthened  by  the  conduct  of 
the  testator,  which  showed  an  anxious  and  intelligent 
desire  to  do  everything  regularly,  that  presumption  was 

(n)  Ante  p.  89,  and  see  Colman,  3  Curt.  118. 
H.s.c.—  26 
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not  rebutted  by  the  evidence  of  the  witnesses,  who  appeared 
to  have  been  nervous  and  confused  on  the  occasion  of  the 
attestation,  and  whose  recollection  of  what  took  place  was 
evidently  imperfect  (o). 

A  testatrix  signed  a  document  in  the  presence  of  two 
witnesses,  who  twenty  minutes  afterwards  subscribed  the 
document  in  an  adjoining  room,  but  out  of  her  sight  and 
without  her  being  conscious  of  what  they  were  doing. 
The  attestation  was  held  to  be  bad  (p). 

Where  an  attesting  witness  instead  of  signing  his  name 
wrote,  "Servant  to  Mr.  S."  intending  at  the  time  to  attest  the 
testator's  signature,  it  was  held  a  sufficient  subscription  (q). 

The  correction  of  an  error  in  the  name  of  a  witness,  or 
his  acknowledgment  of  his  name,  or  the  adding  a  date  to 
the  will,  would  not  be  a  good  subscription  (r). 

In  the  case  of  persons  who  cannot  write  it  is  a  common 
practice  for  them  to  hold  or  touch  the  pen  while  another 
writes  their  name  or  makes  their  mark.  A  witness  to  a 
will  signing  in  this  manner  has  been  held  sufficient  (s). 

Where  a  witness  through  feebleness  or  some  other  cause  is 
unable  to  complete  his  signature,  the  execution  is  invalid  (t). 

—  sub-  The  signatures  of  the  attesting  witnesses  should  be  on 

of^ttest'g  the  face  °f  the  instrument,  and  it  should  appear  that  they 
witnesses.  were  meant  to  attest  the  signature  of  the  testator  (u). 

(o)   Wright  v.  Saunderson,  9  P.  D.  145. 

(p)  Je.nner  v.  Ffinch,  5  P.  D.  106. 

(q)  Sperling,  3  Sw.  &  Tr.  273 ;  and  see  Oliver,  2  Ec.  &  Ad.  57. 

(r)  Wms.  Exors.  9th  ed.  83 ;  and  vide  ante  p.  90. 

(s)  Bell  v.  Hughes,  L.  R.  Ir.  5  Eq.  407 ;  and  ante  p.  90. 

(t)  For  instances  of  defective  attestation  see  Maddock,  3  P.  &  D.  169  ; 
McConville  v.  McCreesh,  L.  R.  5  Ir.  Ch.  D.  73 ;  Taylor,  2  Roberts.  411  ; 
Phipps  v.  Hall,  3  P.  &  D.  ll;6. 

(«)  Davis,  4  Curt.  748;  Chamney,  1  Roberts.  757;  Sullivan  v.  S., 
L.  R.  Ir.  3  Eq.  299  ;  see  also  Roberts  v.  Phillips,  4  E.  &  B.  450. 


DEFENCE — WILL   NOT   DULY   EXECUTED.  403 

A  testator  left  a  codicil  entirely  ink  is  own  handwriting  Holograph 

codicil 

written  on  the  third  side  of  the  sheet  of  foolscap,  the  first  Attesting 
side  of  which  contained  his  will.  There  was  an  attesta-  unabie'to 
tion  clause  in  proper  form,  and  the  testator  had  signed  his  recollept 

r      r  fc>  execution 

name  at  the  foot  of  the  codicil  but  there  being  no  more—  Pre\ 

.  .  sumption. 

space  on  the  sheet  the  names  or  the  attesting  witnesses 
appeared  at  the  bottom  of  the  second  page  opposite  the 
attestation  clause.  The  attesting  witnesses  admitted  their 
signatures,  but  had  no  recollection  of  having  signed  the 
paper  nor  ever  having  seen  it  before.  It  was  held  that 
the  codicil  was  duly  executed  (v). 

The  signature  of   a   third    party,   subscribing   to    thesi^pa*u^e^ 

^  .  .  .  &  excluded 

attestation  clause  without  any  intention  of  attesting  the  from  the 
testator's  signature,  and,  being  satisfied  that  it  was  not 
written  for  the  purpose  of  attesting  the  signature,  the  Court 
ordered  it  to  be  excluded  from  the  probate  (w). 

Where  a  will  had  been  duly  executed  and  many  years 
afterwards  the  testatrix  handed  over  the  will  with  her  title 
deeds  to  the  residuary  legatee  and  executor,  her  nephew, 
and  re-signed  the  will  herself  ;  and  her  nephew  and  another 
person,  by  her  request,  signed  their  names  as  witnesses  to- 
the  transaction  of  the  delivery  of  the  will,  the  nephew 
signing  as  executor :  the  Court  held  this  not  to  be  a 
re-execution,  and  excluded  the  second  set  of  signatures 
from  the  probate  (x). 

The  fact  of  a  person  being  named  in  the  will  as 
executor  does  not  disqualify  him  from  being  an  attesting 
witness  (y). 

Where  a  testamentary  paper  is  ex  facie  duly  executed 
and  the  evidence  of  the  attesting  witness  is  more  or  less 

(v)   Woodhouse  v.  Balfour,  13  P.  D.  2. 
(w)  Sharman,  ante  pp.  93,  94. 
(x)  Dunn  v.  D.,  1  P.  &  D.  277. 
(y)  Griffiths  v.G.,2  P.  &  D.  300. 
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adverse  to  its  due  execution  ;  the  Court  may,  upon  con- 
sideration of  the  circumstances  of  the  case,  pronounce  for 
the  paper  (z). 

Where  the  attestation  clause  is  incomplete,  the  presump- 
tion ovinia  rite  esse  acta  applies,  but  with  less  force.  The 
attestation  clause  to  a  will  was  informal,  and  the  memory 
of  an  attesting  witness  was  defective,  but  it  was  proved 
that  the  will  was  signed  by  the  deceased,  and  that  the 
witness  had  been  in  the  room  with  him  for  the  purpose  of 
attesting  it,  the  presumption  was  held  to  prevail,  and  the 
Court  pronounced  for  the  will  (it). 

The  witness  must  take  some  part  in  the  act  of  writing 
or  making  his  mark ;  it  is  not  sufficient  that  he  direct 
some  third  person  to  sign  his  name  for  him  (b). 

In  an  action  in  which  a  testator  had  signed  in  the 
middle  of  a  will  written  for  him  on  a  card,  it  was  held  not 
to  be  signed  at  the  "  foot  or  end  "  within  the  meaning  of 
the  statute  (c). 

Statements  of  a  testatrix,  whether  made  before  or 
after  the  execution  of  the  will,  are  admissible  to  show 
what  papers  constitute  the  will  (d). 

In  a  case  in  which  the  two  attesting  witnesses  to  a  will 
were  father  and  son,  both  working  at  the  same  workshop, 
but  on  different  floors.  The  testator  produced  his  will 
(which  was  entirely  in  his  own  handwriting)  first  to  the 
father  alone,  and  telling  him  it  was  his  will,  asked  him  to 
witness  it.     The  testator's  signature  was  already  on  the 


(z)  Cooper  v.  Bockett,  3  Moo.  P.  C.  6G3 ;  Lloyd  v.  Roberts,  12  Moo. 
P.  C.  165. 

(a)  Vinnicomble  v.  Butler  and  another,  3  Sw.  <fe  Tr.  580 ;  34  L.  J.  18. 
See  also  Wright  v.  Sanderson,  ante  p.  74;  and  see  O'Neill  v.  Owen,  ante 
p.  118  ;  Scott  v  S.,  ante  87  ;  Williamson  v.  W.,  9  C.  L.  T.  393,  O.  R. 

(b)  Duggan,  39  L.  J.  P.  &  M.  24. 

(c)  Margary  v.  Robinson,  12  P.  D.  8 ;  and  vide  ante  p.  83,  84. 

(d)  Gould  v.  Lake,  6  P.  D.  1,  and  vide  ante  pp.  95,  103. 
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will,  and  the  father  signed  it.  The  testator  then  asked 
that  the  son,  who  was  working  on  the  floor  below,  should 
be  called  in,  and  when  he  came  in,  asked  him  to  witness 
the  paper,  saying,  in  answer  to  questions,  "  It  is  a  bit  of 
ordering  of  my  affairs.  I  have  signed  it  and  j^our  father 
has  signed  it."  The  son  then  signed  the  will,  all  three 
being  present.  The  learned  judge,  after  stating  the  facts, 
says :  "  On  these  facts,  if  they  be  accurate,  the  case  would 
fall  within  the  principles  of  two  decisions.  .  .  .  One 
of  them  is  the  case  of  Moore  v.  King,  3  Curt.  Ecc.  243, 
and  the  other  is  Hindmarsh  v.  Charlton,  8  H.  L.  C.  100, 
to  both  of  which  cases  the  one  before  me  is  substantially 
similar.  In  the  first  of  them  the  will  had  been  signed  by 
the  testator  in  the  presence  of  his  sister,  who  attested  it, 
and  on  a  subsequent  day  when  both  the  testator  and  his 
sister  were  present  the  testator  requested  another  person 
to  sign  it,  his  own  signature  and  that  of  his  sister  being 
acknowledged  at  the  time.  ...  In  that  case  Sir 
Herbert  Jenner  Fust  said  at  p.  253,  "  I  ani  inclined  to 
think  that  the  Act  is  not  complied  with,  unless  both 
witnesses  shall  attest  and  subscribe  after  the  testator's 
signature  shall  have  been  made  or  acknowledged  to  them 
when  both  are  actually  present  at  the  same  time.  If  the 
one  witness  has  previously  subscribed  the  paper  and 
merely  points  out  her  signature  when  the  testator  ac- 
knowledges his  signature  in  her  presence,  and  in  that  of 
the  other  witness,  which  latter  witness  alone  then  sub- 
scribes, that  I  hold  not  sufficient."  The  learned  judge 
then  distinguishes  the  present  from  the  case  of  Wright  v. 
Sawnderson  (e)  and  Lloyd  v.  Roberts  (f),  and  observes 
that :  "  They  really  go  to  this,  that  where  there  is  any 
doubt  about  the  recollection  of  the  attesting  witnesses, 
where  there  is  anything  from  which  the  Court  can  fairly 

(e)    9  P.  D.  149. 

(/)  12  Moo.  P  C.  158. 
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say  that  the  will  ought  to  be  held  to  be  good,  and  that  the 
recollection  of  the  attesting  witnesses  ought  not  to  be 
relied  on  as  against  the  will,  the  Court  may  say  that  it  is 
satisfied  that  the  will  was  duly  executed.  .  .  .  But, 
unfortunately,  the  recollection  of  these  two  witnesses  is 
too  good  for  that,  ...  as  pointed  out  by  the  judges 
in  the  House  of  Lords'  case,  they  were  bound,  and  I  am 
bound,  by  the  provisions  of  the  Act  of  Parliament.  .  . 
I  must,  therefore,  pronounce  against  this  will  as  being 
invalid  "  (g). 

Defence  of  Testamentary  Incapacity. 

Presump-  (b)  The  deceased  at  the  time  the  said  alleged  will  and  codicil  respec- 

tions.  tively  purport  to  have  been  executed  was  not  of  sound  mind,  memory, 

and  understanding  (h). 

There  is  a  legal  presumption  in  favor  of  sanity.  Every 
man  is  presumed  to  be  of  sane  mind  until  the  contrary  is 
shown  {i). 

But  in  a  testamentary  cause,  or  probate  action,  pro- 
pounding a  will  involves  the  proof  in  open  court,  per 
testes,  of  testamentary  capacity,  as  well  as  due  execu- 
tion (j) ;  the  party  relying  on  the  will  must  establish  the 
affirmative  of  the  proposition  contained  in  the  above  form 
of  statement  of  defence  (k)  ;  and,  unless  he  does  so,  the 
decree  of  the  Court  must  be  against  the  validity  of  the 
will  (/). 

(fl)   Wyatt  and  Berry  v.  B.,  (1893),  P.  5. 

(h)   Vide,  App.  Schedule  to  S.  C.  R.  1892. 

(/)  Wffl.  Exors.  9th  ed.  15  ;  Taylor  Evid.  8th  ed  216,  34(5-7  ;  Cart- 
wright  v.  C  ,  1  Phillim.  100;   JVelL-siey  v.  Vere,  1  No.  Ca.  247. 

(j)  Harwoodv.  Baker,  3  Moo.  P.  C.  290;  Austin  v.  Graham,  8  Moo. 
P.  C.  50. 

(ft)  Hutley  v.  Grimstone,  5  P.  D.  24  ;  Tyrrell  v.  Painton,  (1894)  P.  151 
C.  A. 

(I)  Symes  v.  Green,  1  Sw.  &  Tr.  402;  Sutton  v.  Sadler,  3  E.  &  B.  87  ; 
Thomson  v.  Torrance,  28  Gr.  253,  287  ;  Wilson  v.  W.,  22  Gr.  81 ;  Bussell  v. 
Le  Francois,  8  S.  C.  Rep.  (Can.)  335,  at  p.  382. 
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If  it  has  already  appeared  that  there  was  in  some  par- 
ticulars unsoundness  of  mind,  the  burden  is  considerably 
increased,  and  is  not  discharged  where  the  unsoundness 
consists  of  delusions,  unless  the  Court  is  satisfied  that  there 
is  no  reasonable  connection  between  the  delusion  and  the 
bequests  in  the  will  (in). 

In  referring  to  the  principles  which  should  guide  in 
determining  whether  an  instrument  duly  executed  in 
point  of  form,  so  far  as  legal  solemnities  are  concerned, 
is  or  is  not  a  valid  will,  Lord  Chancellor  Cranworth,  in 
the  case  of  Boyse  v.  Rossborough  (n),  states  the  first  inquiry 
to  be — "was  the  alleged  testator  at  the  time  of  its  execution 
a  person  of  sound  mind  ?"  and  upon  this  head  he  says: 
"  The  difficulty  to  be  grappled  with  arises  from  the 
circumstance  that  the  question  is  almost  always  one  of 
degree.  There  is  no  difficulty  in  the  case  of  a  raving 
maniac  or  of  a  drivelling  idiot,  in  saying  that  he  is  not  a 
person  capable  of  disposing  of  property.  But  between 
such  an  extreme  case  and  that  of  a  man  of  perfectly 
sound  and  vigorous  understanding  there  is  every  shade  of 
intellect  and  every  degree  of  mental  capacity.  There  is 
no  possibility  of  mistaking  midnight  for  noon,  but  at 
what  precise  moment  twilight  becomes  darkness  is  hard 
to  determine."  These  words  of  Lord  Cranworth  are 
adopted  by  Sir  J.  Hannen  in  Bought  on  v.  Knight  (o). 

Lord  Chief   Justice  Cockburn  in  the  leading'  case  ofDe?re?of 

•  mental 

Banks  v.  Goodfellow  (p),  a  case  in  which  a  will  which  had  power 
been    opposed    on    the    ground    of   insanity    was    upheld,  to  make  a 
describes  affirmatively  the  degree  of  mental  power  which 
should  be  insisted  upon,  as  follows  : — "  To  the  due  exercise 

(m)  Smee  v.  S.,  5  P.  D.  92. 
(n)  6  H.  L.  2,  at  p.  44. 
(o)  3  P.  &D.64. 
(p)  L.  R.5Q.  B.  543,  p.  565. 
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of  a  power  thus  involving  moral  responsibility,  the  posses- 
sion of  the  intellectual  and  moral  faculties  common  to  our 
nature  should  be  insisted  on  as  an  indispensible  condition- 
It  is  essential  to  the  exercise  of  such  a  power,  that  a 
testator  shall  understand  the  nature  of  the  act  and  its 
effects  ;  shall  understand  the  extent  of  the  property  of 
which  he  is  disposing ;  shall  be  able  to  comprehend  and 
appreciate  the  claims  to  which  he  ought  to  give  effect,  and 
with  a  view  to  the  latter  object,  that  no  disorder  of  the 
mind  shall  poison  his  affections,  pervert  his  sense  of  right, 
or  pervert  the  exercise  of  his  natural  faculties ;  that  no 
insane  delusion  shall  influence  his  will  in  disposing  of  his 
property,  and  bring  about  a  disposal  of  it,  which,  if  the 
mind  had  been  sound,  would  not  have  been  made.  Here, 
then,  we  have  the  measure  of  the  degree  of  mental  power 
which  should  be  insisted  upon  "  (q). 

Sir  J.  Hannen,  in  a  case  already  cited,  refers  to  this  as 
follows  :  "  The  Lord  Chief  Justice  lays  down  with,  I  think, 
singular  accuracy  what  is  essential  to  the  constitution  of 
testamentary  capacity  "  (?■). 

The  Court  in  that  case  pointed  out  what  is  testamen- 
tary capacity,  and  what  incapacity;  and  also  the  distinction 
between  general  and  partial  insanity.  The  Chief  Justice, 
after  referring  to  the  cases  of  Waring  v.  Waring,  and 
Smith  v.  Tebbitt,  says  :  "  We  do  not  think  it  necessary  to 
consider  the  position  assumed  in  Waring  v.  Waring,  that 
the  mind  is  one  and  indivisible,  or  to  discuss  the  subject  as 
matter  of  metaphysical  or  psychological  inquiry.  It  is 
not  given  to  man  to  fathom  the  mystery  of  the  human 
intelligence,  or  to  ascertain  the  constitution  of  our  sentient 
and  intellectual  being.  But  whatever  may  be  its  essence, 
everyone  must  be  conscious  that  the  faculties  and  func- 
tions   of     the    mind    are    various    and    distinct,    as    are 

(q)  Banks  v.  Goodfdlow,  L.  R.  5  Q.  B.  543. 
(r)  BougMon  v.  Knight,  3  P.  &  D.  64,  p.  74. 
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the  powers  and  functions  of  our  physical  organization. 
The  senses,  the  instincts,  the  affections,  the  passions,  the 
moral  qualities,  the  will,  perception,  thought,  reason, 
imagination,  memory,  are  so  many  distinct  faculties  or^fa^ties 
functions  of  the  mind.  The  pathology  of  mental  disease  mind. 
and  the  experience  of  insanity  in  its  various  forms  teach 
us  that  while,  on  the  one  hand,  all  the  faculties,  moral  and 
intellectual,  may  be  involved  in  one  common  ruin,  as  in  the 
case  of  the  raving  maniac,  in  other  instances  one  or  more 
only  of  these  faculties  or  functions  may  be  disordered, 
while  the  rest  are  left  unimpaired  and  undisturbed  ;  that 
while  the  mind  may  be  over-powered  by  delusions  which  Delusions, 
utterly  demoralize  it  for  the  perception  of  the  true  nature 
of  surrounding  things,  or  for  the  discharge  of  the  common 
obligations  of  life,  there  often  are,  on  the  other  hand, 
delusions  which,  though  the  offspring  of  mental  disease, 
and  so  far  constituting  insanity,  yet  leave  the  individual 
in  all  other  respects  rational  and  capable  of  transacting 
the  ordinary  affairs,  and  fulfilling  the  duties  and  obliga- 
tions incidental  to  the  various  relations  of  life.  No  doubt 
when  delusions  exist,  which  have  no  foundation  in  reality, 
and  spring  only  from  a  diseased  and  morbid  condition  of 
the  mind,  to  that  extent  the  mind  must  necessarity  be 
taken  to  be  unsound ;  just  as  the  body,  if  any  of  its  parts 
or  functions  are  affected  by  local  disease,  may  be  said  to 
be  unsound,  though  all  its  other  members  may  be  healthy 
and  their  powers  or  functions  unimpaired.  But  the  ques- 
tion still  remains  whether  such  partial  unsoundness  of  the 
mind,  if  it  leaves  the  affections,  the  moral  sense  and  the 
general  power  of  the  understanding  unaffected,  and  is 
wholly  unconnected  with  the  testamentary  disposition, 
should  have  the  effect  of  taking  away  the  testamentary 
capacity  "  (s). 

(s)  See  also  Ingoldsby  v.  I.,  20  Gr.  131. 
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"  We  readily  concede  that  where  a  delusion  has  had,  as 
in  the  case  of  Dew  v.  Clark  (t),  or  is  calculated  to  have 
had,  an  influence  on  the  testamentary  disposition,  it  must 
be  held  to  be  fatal  to  its  validity.  Thus,  if,  as  occurs  in  a 
common  form  of  monomania,  a  man  is  under  a  delusion 
that  he  is  the  object  of  persecution  or  attack,  and  makes  a 
will  in  which  he  excludes  a  child  for  whom  he  ought  to 
have  provided,  though  he  may  not  have  adverted  to  the 
child  as  one  of  his  supposed  enemies,  it  would  be  but 
reasonable  to  infer  that  the  insane  condition  had  influenced 
him  in  the  disposal  of  his  property,  but  .  .  .  the 
question  is  whether  a  delusion  .  .  .  wholly  innocuous 
in  its  results,  as  regards  the  disposition  of  the  will  is  to 
be  held  to  have  the  effect  of  destroying  the  capacity  to 
make  one." 


Mental  "  The  question  of  unsoundness  of  mind  is  one  of  degree, 

necessary   and  it  is  impossible  to  lay  down  any  abstract  proposition 
for  mak-    0£  ]aw  which  will  guide  you  in  determining  it.     Probably 

ing  a  will.  to  J  °  J 

the  mind  of  no  person  can  be  said  to  be  perfectly  sound, 
just  as  the  body  of  no  person  can  be  said  to  be  perfectly 
sound.  The  question  is— Whether  there  was  such  a  degree 
of  unsoundness  of  mind  as  to  interfere  with  those  faculties 
which  ought  to  be  brought  into  action  in  making  a  will. 
If  you  are  at  liberty  to  draw  distinctions  between  various 
degrees  of  soundness  of  mind,  then,  whatever  is  the  highest 
degree  of  soundness  is  required  to  make  a  will.  From 
the  character  of  the  Act  it  requires  the  consideration  of  a 
larger  variety  of  circumstances  than  is  required  in  other 
Acts,  for  it  involves  reflection  upon  the  claims  of  the 
several  persons  who,  by  nature,  or  through  other  circum- 
stances, may  be  supposed  to  have  claims  upon  the  testator's 
bounty,  and  the  power  of  considering  these  several  claims, 
and  of  determining  in  what  proportions  the  property  shall 

(t)  3  Add.  79. 
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be  divided  amongst  the  claimants  ;  and,  therefore,  what- 
ever degrees  there  may  be  of  soundness  of  mind,  the 
highest  degree  must  be  required  for  making  a  will "  (u). 

"  Where  a  delusion  has  had,  as  in  the  case  of  Dew  v.  Where  the 

•  delusion 

Clark,  3  Add.  79,  or  is  calculated  to  have  had,  an  influence  has  had  no 
on  the  testamentary  disposition,  it  must  be  held  to  be  fatal  g"c-u 
to  its  validity.     Thus,  if,  as  occurs  in  a  common  form  of 
monomania,  a  man  is  under  a  delusion  that  he  is  the  object 
of  persecution,  or  attack,  and  makes  a  will  in  which  he 
excludes  a  child  for  whom  he  ought  to   have    provided  : 
though  he  may  not  have  adverted  to  that  child  as  one  of  p^i n  ° 
his  supposed  enemies,  it  would  be  but  reasonable  to  infer 
that  the  insane  condition  had  influenced  him  in  the  disposal 
of  his  property.     But  where  the  delusion  must  be  taken 
neither  to  have  had  any  influence  on  the  provisions  of  the 
will  nor  to  have  been  capable   of  having  any,  the  Court 
held  that  such  a  delusion  did  not  destroy  the  capacity  to 
make  the  will,  and  that  a  will  made  under  such  circum- 
stances should  be  upheld  "  (v). 

The  learned  author  of  the  American  Notes  to  Jarman 
on  Wills  (w),  says  :  "  The  burden  of  proof  of  capacity  is  on 
him  who  offers  the  will  for  probate.  ...  To  sustain 
the  burden,  in  a  case  not  contested  on  that  point,  but 
slight  evidence,  in  any  state,  is  required.  Producing  for 
probate  an  instrument  purporting  to  be  a  will,  with  proof 
of  its  execution  and  attestation  according  to  law,  the 
instrument  disclosing  on  its  face  nothing  to  cast  doubt 
upon  it,  will,  by  the  better  view,  raise  a  presumption  in 
favor  of  the  capacity  of  the  supposed  testator.  .  .  . 
But  this  doctrine  of  presumptive  capacity  is  not  admitted 

(u)  Per  Sir  James  Hannen  in  Burdettv.  Thompson,  3  P.  &  D.  72,  note. 

(v)  Banks  v.  Goodfdlmo,  lb.  5f>l-579;  Murfatt  v.  Smith,  12  P.  D.  116  ; 
and  see  Bell  v.  Lee,  8  A.  K.  Ont.  185. 

(w)  Gth  ed.  Jarman  by  Bigelow,  64. 
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by  some  courts.  .  .  .  Speaking,  then,  for  the  better, 
if  not  the  universal  rule,  if  the  attesting  witnesses  or  any 
of  them  are  before  the  Court  they  will  be  questioned  on 
the  subject,  but  after  they  have  given  their  testimony, 
assuming  that  it  is  in  favor  of  the  will,  the  burden  of 
proof  is  fully  sustained,  unless  evidence  is  brought  for- 
ward on  the  other  side.  ...  If  evidence  of  want  of 
capacity  is  produced,  the  question  will  become  one  of  the 
weight  of  evidence.  .  .  .  And  the  burden  of  proof 
being  on  the  proponent,  the  evidence  of  capacity  should 
outweigh  the  evidence  on  the  other  side.  .  .  .  But  the 
raising  of  a  presumption  touching  capacity  is  usually  a 
presumption  against  capacity,  and  the  only  effect,  of 
course,  is  to  make  the  burden  of  proof  of  capacity  the 
more  difficult  to  support.  This  appears  to  be  the  case 
with  regard  to  lucid  intervals  ;  the  evidence  of  capacity 
in  such  supposed  intervals  must  be  very  clear  "  (citing  as 
to  this  White  v.  Driver,  1  Phillim.  88  ;  Brogden  v.  Brown, 
2  Addams,  445,  1825  ;  Ayrey  v.  Hill,  id.  210). 

In  Massachusetts,  upon  an  issue  as  to  capacity,  an 
instruction  by  the  Court  to  the  jury  in  substance  as 
follows,  was  upheld :  Soundness  of  mind,  such  as  is 
required  for  making  a  will,  has  relation  to  the  business 
to  be  transacted.  The  mind  must  be  sound  with  reference 
to  whatever  the  transaction  of  the  will  involves  ;  that  is, 
the  testator  must  be  able  to  understand  and  carry  in  mind, 
in  a  general  way,  the  nature  and  situation  of  his  property, 
and  his  relations  to  the  persons  around  him,  to  those  who 
would  naturally  have  some  claim  to  his  remembrance,  to 
those  in  whom,  and  those  things  in  which,  he  has  been 
mostly  interested.  He  must  be  capable  of  understanding 
the  nature  of  the  act  he  is  doing,  and  the  relation  in 
which  he  stands  to  the  objects  of  his  bounty,  and  to  those 
who  ought  to  be  in  his  mind  on  such  an  occasion,  free 
from  any  delusion,  the  effect  of  disease,  which  might  lead 
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him  to  dispose  of  his  property  otherwise  than  he  would  if 
he  knew  and  understood  correctly  what  he  was  doing  (x)- 
Formula  to  the  samo  effect,  or  with  slight  variation,  is 
put  in  all  the  cases  (x). 

In  the  case  of  Boiujhton  v.  Knight  the  plaintiffs  pro-  Phrase 
pounded  the  will  of  John  Knight.  The  defendants  pleaded  mind,» 
that  the  deceased  was  not  of  sound  mind,  memory,  and 
understanding  on  the  27th  January,  1869,  the  day  the 
will  bears  date,  upon  which  issue  was  joined  and  trial  had 
before  Sir  J.  Hannen  and  a  special  jury.  The  finding  of 
the  jury  was  for  the  defendants.  Sir  J.  Hannen  in  sum- 
ming up  to  the  jury  began  by  explaining  the  meaning  of 
the  phrase  "  sound  mind."  He  said  :— "  The  sole  question 
in  this  case  which  you  have  to  determine  is,  in  the 
language  of  the  record,  whether  Mr.  John  Knight,  when 
he  made  his  will  on  the  27th  January,  1869,  was  of  sound 
mind,  memory,  and  understanding.  In  one  sense,  the 
first  phrase,  sound  mind,  covers  the  whole  subject ;  but 
emphasis  is  laid  upon  two  particular  functions  of  the 
mind,  which  must  be  sound  in  order  to  create  a  capacity 
for  making  a  will ;  there  must  be  a  memory  to  recall  the 
several  persons  who  may  be  fitting  objects  of  the  testator's 
bounty,  and  an  understanding  to  comprehend  their  rela- 
tionship to  himself  and  their  claim  upon  him.  But,  for 
convenience,  the  phrase  '  sound  mind  '  may  be  adopted." 

The  learned  judge  then  explains  that  these  words  did 
not  mean  a  perfectly  balanced  mind.  "  If  so,  which  of  us 
would  be  competent  to  make  a  will  ?"..."  Eccen- 
tricities, as  they  are  commonly  called,  of  manner,  of  habits 
of  life,  of  amusements,  of  dress,  and  so  on,  must  be  disre- 
garded," and  observing  that  there  are  deviations  from  the 
ordinary  type,  the  learned  judge  further  says :  "  We 
must  not  easily  assume  that  because  a  man  indulges  his 

(x)  6th  ed.  Jarman  by  Bigelow,  63  ;  Whitney  v.  Twombley,  136  Mass. 
145. 
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humours  in  unaccustomed  ways  that  he  is,  therefore,  of 
Test.  unsound  mind.  We  must  apply  some  other  test.  .  .  . 
Now,  the  test  which  is  usually  applied,  and  which  in 
almost  every  case  is  found  sufficient,  is  this  :  Was  the  man 
labouring  under  delusion  ?  If  he  laboured  under  delusion, 
then  to  some  extent  his  mind  must  be  unsound.  But, 
though  we  have  thus  narrowed  -the  ground,  we  have  not 
got  free  altogether  from  difficulty,  because  the  question  still 
arises :  What  is  a  delusion  ?  "  And  the  learned  judge  pro- 
ceeds to  discuss  that  question,  referring  to  Dew  v.  Clark  (y). 

Repulsion  If  repulsion  to  children,  amounting  to  a  delusion  as  to 
children,  character,  is  shown  to  have  existed  previous  to  the  execu- 
tion of  the  will,  it  will  be  for  the  party  setting  up  the  will 
to  establish  that  such  delusion  was  inoperative  when  the 
will  was  made,  and  the  jury  in  ascertaining  whether  it 
was  operative  are  to  have  regard  to  the  contents  of  the 
will,  and  the  circumstances  surrounding  the  execution 
of  it  0). 

Onus  pro-  A  diseased  state  of  mind,  once  proved  to  have  estab- 
bandi.  lished  itself,  will  be  presumed  to  continue,  and  the  burden 
of  showing  that  at  the  time  of  making  the  will  or  of  doing 
the  testamentary  act  in  question  ;  health  has  been  restored 
falls  upon  those  who-  assert  it  (a).  American  authorities 
are  to  the  same  effect  (6). 

Proof  of  calmness  will  not  be  sufficient ;  as  where  the 
deceased  was  admitted  to  have  been  insane  before  the 
execution  of  two  asserted  wills,  and  where  there  was 
evidence  of  delusion  and  other  indicia  of  derangement 
existing  shortly  before,  as  well  as  subsequent  to  the  act 

(»/)  3  Add.  Eccl.  79  ;  and  Smith  v.  Tebbitt ;  McNaughten's  Case,  10  CI. 
&  P.  200  ;  Banks  v.  Goodfelloio,  L.  It.  5  Q.  B.  549. 

(z)  Boughton  v.  Knight,  3  P.  P.  64. 

(a)  Symes  v.  Green,  1  Sw.  &  Tr.  402  ;  Smee  v.  S.,  5  P.  D.  84 ;  Russell 
v.  Le  Francios,  8  S.  C.  (Can.)  335,  p.  382. 

(b)  6th  ed.  of  Jarman  by  Bigelow,  64  n. 
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proof  of  calmness,  and  of  his  doing  formal  matters  of 
business  under  the  sanction  of  his  family,  were  held  not 
to  be  sufficient  to  rebut  the  presumption  against  the 
papers  (c). 

If    a   lunatic  person  have  clear  or  calm  intermissions  Will  made 
(usually  called  lucid  intervals)  then  during  the  time  of  such  i^idm- 
quietness  and  freedom  of  mind,  he  may  make  his  testament,  1*™*]'  r  ' 
appointing  executors  and  disposing  of  his  goods  at  pleasure. such  case 
"  If  you  can  establish,"  said  Sir  Wm.  Wynne  in  Cartwright probanda. 
v.  Cartwright  (d),  "that  the  party  afflicted  habitually  by  a 
malady  of  the  mind  has  intermissions,  and  if  there  was  an 
intermission  of  the  disorder  at  the  time  of  the  act,  that,  being 
proved,  is  sufficient,  and  the  general  habitual  insanity  will 
not  affect  it ;  but  the  effect  of  it  is  this,  it  inverts  the  order 
of  proof  and  of  presumption ;  for,  until  proof  of  an  habitual 
insanity  is  made,  the  presumption  is  that  the  party  agent, 
like    all    human    creatures,   was    rational ;  but    where    an 
habitual  insanity  in  the  mind  of  the  person  who  does  the 
act  is  established,  there  the  party  who  would  take  advant- 
age of  an  interval  of  reason  must  prove  it"  (e). 

But  although  the  law  recognizes  acts  done  during  such 
intervals  as  valid,  yet  it  is  scarcely  possible  to  be  too 
strongly  impressed  with  the  great  degree  of  caution  neces- 

(c)  Groom  v.  Thomas,  2  Hags.  434  (1829)  ;  Per  Sir  John  Nicholl,  who 
cites  the  judgment  of  Lord  Thurlow  in  Attorney -General  v.  Parnther,  3 

B.  C.  C.  442  ;  the  marginal  title  of  which  case  is  :  "  General  Principles 
on  Cases  of  Insanity,"  in  which  the  question  was  whether  a  person  who 
had  executed  a  power  of  attorney  was  sane  or  insane  at  the  time ;  and 
in  the  case  of  Groom  v.  Thomas,  at  p.  453,  Sir  John  Nicholl  quotes  from 
Hamlet,  the  passage  : — 

"  It  is  not  madness 

"  That  I  have  uttered  ;  bring  me  to  the  test, 

"  And  I  the  matter  will  re-word,  which  madness 

"  Would  gambol  from." 
— and   refers   to   the  testimony  of  eminent  physicians  who  had  found 
that  test  strictly  applicable. 

id)  1  Phillim.  100. 

(e)  Wms.  Exors.  8th  ed.   21,  cit. ;  Attorney -General  v.  Parnther,  Bro. 

C.  C.  443,  and  Hull  v.  Warren,  9  Ves.  611. 
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sary  to  be  observed  in  examining  the  proof  of  a  lucid 
interval,  and  such  proof  is  matter  of  extreme  difficulty 
for  this,  among  other  reasons,  viz.,  that  the  patient  is  not 
infrequently  rational  to  all  outward  appearance  with- 
out any  real  abatement  of  his  malady.  On  the  other 
hand,  if  the  deceased  was  subject  to  attacks  producing 
temporary  incapacity,  and  was  at  other  times  in  full 
possession  of  his  mental  powers,  such  attacks  may  natur- 
ally create  in  those  who  only  happen  to  see  him  when 
subject  to  them  a  strong  opinion  of  his  permanent  in- 
capacity. These  considerations,  while  they  tend  to  recon- 
cile the  apparent  contradictions  of  witnesses,  render  it 
necessary  for  the  court  to  rely  but  little  upon  mere 
opinion,  to  look  at  the  grounds  upon  which  opinions  are 
formed,  and  to  be  guided  in  its  own  judgment  by  facts 
proved  and  by  acts  done,  rather  than  by  the  judgment  of 
others  ( / ). 
Sometimes  Another  presumption  is  that  where  a  person  sometimes 
tfmesSOme  sane  and  sometimes  insane  leaves  a  testamentary  paper 
msane.  sounding  in  folly,  and  there  is  no  direct  proof  of  his  state 
when  he  made  the  will,  it  will  be  presumed  that  he  made 
it  during  his  insanity  (</). 

Partial  A.  made  a  will  plainly  iiiofficious,  in  respect  to  B.,  and 

msani  y.    wag  proved  at  the  time  of  making  it  to  have  been  under  a 

—delusion,  morbid  delusion  as  to  the  character  and  conduct  of    B.  ; 

the  Court  of  Probate  pronounced  this  will  to  be  invalid, 

and  that  A.  had  died  intestate  in  law  ;  how  sane  soever, 

in  other  particulars,  or  even  generally,  A.,  at  the  time  of 

making  the  will  may  have  been  proved  to  have  been  (h). 

Delusions       As  to  persons  partially  insane,  if  the  delusions  to  which 

not  enter-  .     *        .  ,  .    ,         .  ,.  „ 

ing  into     such  a  person  is  subject  do  not  enter  into  the  making  or 

(  f )  Per  Sir  John  Nicholl  in  Kindleside  v.  Harrison,  2  Phillim.  459. 
(g)  Arberry  v.  Ashe,  1  Hagg.  219  (1828). 

(h)  Dew  v.  Clark,  3  Add.  79  ;  and  see  Bell  v.  Lee,  28  Gr.  150  ;  8A.R. 
185. 
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of  his  will  a  jury  have  good  grounds  for  finding  that  the  *he  ™al5- 

J      •'  .  .  .  .     in.£  of  *ne 

deceased  was  of  sound  mind  at  the  time  the  will  was  made(/i).  will. 
"  The  true  criterion,  the  true  test,  of  the  absence  or  Definition 

n  •  .,       tj.1       xi      xi         i  o  of  delusion. 

presence  or  insanity  1  take  to  be  the  absence  or  presence  oi 
what,  used  in  a  certain  sense  of  it,  is  comprisable  in  a 
single  term,  namely,  delusion.  Wherever  the  patient  once 
conceives  something  extravagant  to  exist  which  has  still 
no  existence  whatever  but  in  his  own  heated  imagina- 
tion, and  wherever  at  the  same  time,  having  once  so 
conceived,  he  is  incapable  of  being,  or  at  least  of  being 
permanently  reasoned  out  of  that  conception,  such  a 
patient  is  said  to  be  under  a  delusion  in  a  peculiar  half 
technical  sense  of  the  term,  and  the  absence  or  presence 
of  delusions  so  understood  forms,  in  my  judgment,  the 
true  and  only  test  or  criterion  of  absent  or  present  insanity.  —  test* 
In  short,  I  look  upon  delusion,  in  this  sense  of  it,  and 
insanity,  to  be  almost,  if  not  altogether,  convertible  terms  ; 
so  that  a  patient  under  a  delusion,  so  understood,  on  any 
subject  or  subjects  in  any  degree  is,  for  that  reason,  essen- 
tially mad  or  insane  on  such  subject  or  subjects  in  that 
degree  "(j). 

Sir  J.  Hannen  says  of  this :  "  I  believe  that  you  will 
find  that  that  test  applied  will  solve  most,  if  not  all,  the 
difficulties  which  arise  in  investigations  of  this  kind  (k). 
Deluded  imagination,  then,  is  insanity  "  (I). 

Insane  delusions  are  of  two  kinds,  the  belief  in  things 
impossible ;  and  the  belief  in  things  possible,  but  so  im- 
probable, under  the  surrounding  circumstances,  that  no  man 
of  sound  mind  would  give  them  credit ;  to  which  we  may 

(i)  Banks  v.  Goodfelloiv,  L.  R.  5  Q.  B.  549 ;  and  vide  ante  p.  408. 

(j)  Deiv  v.  Clark,  3  Add.  79. 

(ft)  Boughton  v.  Knight,  L.  R.  3  P.  D.  64.  See  also  Bell  v.  Lee,  ante 
p.  411. 

(I)  See  Wms.  Exors.  9th  ed.  23-31. 

h.s.c. — 27 
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add,  the  carrying  to  an  insane  extent  impressions  not  in 
their  nature  irrational  (m). 
Delusion  "  A  man  moved  by  capricious,  frivolous,  mean,  or  even 

children,  bad  motives,  or  by  taking  an  unduly  harsh  view  of  the 
character  and  conduct  of  his  children,  may  by  will,  either 
partially  or  wholly,  disinherit  them ;  but  there  is  a  limit 
beyond  which  it  would  cease  to  be  only  a  harsh  unreason- 
able judgment,  and  must  be  held  to  proceed  from  some 
mental  defect,  so  as  to  invalidate  the  will.  If  such  repul- 
sion, amounting  to  delusion  as  to  character,  is  shown  to 
have  existed  prior  to  the  execution  of  the  will,  it  will  be 
for  the  party  setting  up  that  document  to  establish  that 
the  delusion  was  inoperative  at  the  time  of  its  execution ; 
and  the  jury,  in  determining  whether  or  not  the  delusion 
was  operative,  will  have  to  regard  the  contents  of  the  will 
and  the  circumstances  surrounding  its  execution  "  (n). 

It  was  held  that  where  a  jury  under  a  commission  of 
lunacy  had  found  the  deceased  to  be  of  unsound  mind,  the 
presumption  of  law  was,  that  the  verdict  of  the  jury  was 
well  founded,  and  that  the  deceased  continued  lunatic  so 
long  as  the  commission  was  not  superseded,  and  that  the 
■onus  probandi  must  be  upon  whomsoever  asserts  complete 
or  partial  recovery  (o). 

Eccentric  The    Prerogative    Court  having    refused  probate  of  a 

gLntcon*  testamentary  paper  on  the  ground  of   the  extraordinary 
duct'  nature  of  the  bequest,  coupled  with  the  wild  and  extrava- 

gant conduct  of  the  testator,  about  the  time  of  its  execution, 
which  the  Court  considered  showed  unsoundness  of  mind, 
the  sentence  was  reversed  on  appeal ;  the  Judicial  Com- 
mittee holding  that,  as  the  will  was  in  accordance  with  the 
written  instructions  of  the  deceased,  the  true  test  to  ascer- 

(m)  Prinsep  v.  Dyce  Sombre,  10  Moo.  P.  C.  247. 

(n)  Boughton  v.  Knight,  3  P.  D.  64. 

(o)  Prinsep  v.  Dyce  Sombre,  10  Moo.  P.  C.  245. 
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tain  its  validity  was  to  look  into  the  previous  habits  and 
opinions  of  the  testator  to  account  for  his  extravagant 
behavior  and  language ;  and  though  the  disposition  in  the 
will  might  be  absurd  and  irrational  in  a  native  of  England 
and  a  Christian,  according  to  English  habits,  they  were 
accounted  for  in  the  case  of  the  testator  who  had  early  in 
life  adopted  the  manners  and  mode  of  living  of  a  Mahoine- 
dan  (/>). 

The  evidence  upon  which  it  was  sought  to  set  aside  a  Eccen- 

tricitiGS 

will  showed  only  marked  eccentricities  of  behavior,  and  the 
will,  although  made  in  favor  of  the  solicitor  of  the  testatrix, 
was  shown  not  to  have  been  prepared  by  him,  and  to  have 
been  made  without  any  pressure  from  him,  and  as  the  free 
act  of  the  testatrix  ;  and  it  was  held  that  the  decision  of 
the  Judge  of  Probate  establishing  the  will  must  be 
affirmed  (q). 

Where  a  testator  after  five  days  illness,  high  fever,  Capacity 
erysipelas,  accompanied  by  bowel  complaint,  producing  by  disease, 
stupor ;  two  hours  before  unconsciousness  and  five  hours 
before  death,  his  bodily  and  mental  powers  enfeebled  and 
exhausted  by  the  disease  so  as  to  be  incapable  of  exertion 
unless  roused ;  executed  a  will  in  favor  of  his  wife  to  the 
exclusion  of  the  other  members  of  his  family,  the  will  was 
pronounced  against  by  the  Prerogative  Court,  the  disposi- 
tion in  the  will  being  a  total  departure  from,  and  contrary 
to  the  previously  expressed  intentions  of  the  testator : 
Erskine,  J.,  observing  that  "  The  infirmity  upon  which  the 
Court  based  its  judgment  was  not  an  incapacity  arising 
from  any  delusion  or  from  any  constitutional  or  long 
established  infirmity  of  the  mind,  but  one  occasioned  by 
recent  accession  of  bodily  disease,  affecting  the  brain  and 
producing  torpor,  and  thereby  rendering  the  mind  incapable 

(p)  Aasten  v.  Graham,  8  Moo.  P.  C.  493. 

(q)  Estate  of  Wilkie,  5  R.  &  G.  (Nova  Sco.),  543. 
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of  exerting1  those  faculties  which  are  essential  to  a  sound  and 

disposing  mind  and  memory  "  (r).     And  laying  down  the 

Disposing  principle  : — "  That  to  constitute  a  sound  disposing  mind  the 

mind.  r  l  " 

testator  must  not  only  be  able  to  understand  that  he  is  by 
his  will  giving  the  whole  of  his  property  to  the  objects  of 
his  regard  but  must  also  have  capacity  to  comprehend  the 
extent  of  his  property  and  the  nature  of  the  claims  of 
others  whom  by  his  will  he  is  excluding  from  participation 
in  that  property  "  (s). 

in  ex-  So  the  will  of  a  testator  aged  nearly  80  on  his  bed  and 

trenus.  suffering  great  physical  and  mental  prostration,  his  mind 
being  in  such  a  torpid  state  as  to  be  incapable  of  either 
reflection  or  consideration,  and  in  the  absence  of  any 
explanation  to  him  of  the  testamentary  act,  was  held  to  be 
invalid  (t). 

A  testatrix  in  extremis  was  of  sufficient  memory  to 
know  that  she  was  executing  a  will  for  which  she  had 
given  instructions  when  of  complete  capacity,  but  was 
unable  to  remember  the  instructions  or  to  understand  them 
if  put  to  her.     The  will  was  pronounced  for  (u). 

in  ex-  A  will  was  executed  by  the  testator  on  his  death  bed  ; 

tremis.  ^e  wag  compOS  mentis  at  the  time,  but  was  so  extremely 
weak  in  body  and  mind  that  his  directions  were  given  at 
intervals,  and  there  was  considerable  difficulty  in  under- 
standing them.  No  fraud,  however,  was  pretended  and 
the  Court  was  satisfied  that  the  will  was  in  accordance 
with  the  testator's  wishes,  and  contained  all  that  was 
understood  of  them,  though  probably  not  all  the  testator 
desired  to  express,  and  was  understood  by  the  testator  at 

(r)  Harwood  v.  Baker,  3  Moo.  P.  C.  (1840)  at  p.  285. 
(s)  Ibid,  290. 

(t)  Freeman  v.  F.,  19  O.  P.  141  (C.  P.  D.),  following  Andrew  v.  Fnl- 
ton,  L.  R.  7  H.  L.  448. 

(u)  Parker  v.  Folgate,  8  P.  D.  171. 
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the   time   of  executing   it.     On  appeal  to  the    Court   of 
Appeal  (Out.),  the  will  was  held  valid  (v). 

Persons  whose   minds   have  become  unsound   by  the  Old  age. 
natural  decay  of  old  age  or  senility,  have  been  held  to  be 
without  testamentary  capacity  (w). 

A  will  made  by  a  person  who  has  lost  the  faculty  of  impaired 
remembering  words,  but  whose   intellect   remains   unim- 
paired as  to  things,  was  upheld  (x). 

Intoxication    is    temporary    insanity  (y).      Where    a  Drunken- 
testator  was  proved  to  be  not  properly  a  madman,  but  anne&s" 
habitual  drunkard,  who  under  the  excitement  of  liquor, 
acted  in  all  respects  like  a  madman  :    On  its  being  shown 
that  at  the  time  of  making  the  will  the  testator  was  not 
under  the  influence  of  liquor,  the  will  was  upheld  (z). 

The  mere  fact  that  the  testator  was  addicted  to  drink- 
ing, and  had  suffered  delirium  tremens  a  few  days  before 
executing  the  will  was  considered  immaterial,  if  he  was 
able  to  understand  it,  at  the  time  of  executing  it  (a). 

In  Quebec  where  the  evidence  showed  that  the  deceased  Drunken- 
had  been  labouring  under  delirium  tremens,  and  wasnesS' 
affected  at  the  time  of  making  the  will  with  cerebral  fever ; 
and  that  he  had  been  brought  to  the  house  of  a  relative  for 
the  purpose  of  getting  a  will  made  and  died  three  days 
afterwards,  it  was  held  on  appeal  that  the  document  pre- 
pared by  the  notary  under  such  circumstances  could  not  be 
held  valid  (6). 

(»)  Martin  v.  M.,  15  Gr.  588  (1869). 

(w)  Wms.  on  Exors.  9th  ed.  pp.  32-35;  and  Freeman  v.  F.,  19  0.  R. 
141 ;  and  Baptmt  v.  B.,  2  S.  C.  Rep.  425  ;  23  S.  C.  Rep.  37. 

(x)  Marquis  v.  ill.,  1  Quebec  L.  R.  50  Q.  B.  1875. 

(y)   Wheeler  v.  Alderson,  3  Hagg.  602. 

(z)  Ayrey  v.  Hill,  2  Add.  206 ;  Billinghurst  v.  Vickers,  1  Phillim.  193 

(a)  Hawley  v.  Stacey,  1  F.  &  F.  574. 

(b)  Chapleau  et  vir.  v.  C,  1  Leg.  News  (Montreal)  473. 
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infancy.  jjq  -vvill  made  by  any  person  under  the  v.ge  of  twenty- 

one  years  shall  be  valid  (c). 

Personal  In  the  United  States  there  is  a  lack  of  uniformity  in  the 

of  testa-     Statutes  of  different  States  in  regard  to  the  age  of  capacity 

for  making  wills.      ...      In  some  States  both  personal 

and  real  estate  may  be  disposed  of  by  will  by  any  one  of 

the  age  of  eighteen  (d). 

Aliens.  Aliens  may  dispose  of  property  in  Canada  in  the  same 

manner  in  all  respects  as  natural  born  British  subjects  (e). 
But  in  determining  what  is  a  valid  will  of  an  alien,  the 
general  principles  of  law  prior  to  the  passing  of  that  Act 
are  still  applicable  (  /*).  A  will  made  according  to  the  forms 
of  English  law  by  an  alien  who,  though  her  domicile  of 
origin  was  English,  was  domiciled  abroad  at  the  time  of 
making  the  will  and  of  her  death,  was  held  not  to  be 
entitled  to  probate  in  England  (g). 

Old  a#e  or  A  person  by  the  visitation  of  God,  by  extreme  old  age, 
or  by  some  other  infirmity  or  illness,  or  by  being  in 
extremis,  may  be  unequal  to  the  important  act  of  disposing 
of  his  property.  In  delivering  the  opinion  of  the  Judicial 
Committee  (h),  Erskine,  J.,  says,  that  in  order  to  constitute 
a  sound  disposing  mind,  "  the  testator  must  not  only  be 
able  to  understand  that  he  is  by  his  will  giving  the  whole 

(c)  The  "Wills  Act,  Ont.,  sec.  11.  In  computing  the  age  of  a  person 
for  testamentary,  or  other  purposes,  the  day  of  his  birth  is  included ; 
thus,  if  he  were  born  on  the  16th  of  January,  1800,  he  would  have 
attained  his  majority  on  the  15th  of  January,  1821 ;  and  as  the  law  does 
not  recognize  fractious  of  a  day,  the  age  would  be  attained  at  the  first 
instant  of  the  latter  day."  Jarmau  on  Wills,  5th  ed.  35.  A  person 
attains  his  25th  year  when  he  becomes  24  years  old.  Grant  v.  Grant, 
4  Y.  &  C.  256. 

(d)  6th  ed,  Jarman  by  Bigelow,  44  re. 

(e)  R.  S.  C.  c.  113,  s.  3. 

(/)  Bloxam  v.  Faure,  L.  R.  8  P.  D.  101. 

(g)  ib. 

(h)  Harwood  v.  Baker,  3  Moo.  P.  C.  290;  and  Freeman  v.  F.,  and 
Baptist  v.  B.,  ante. 
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of  his  property  to  the  object  of  his  regard,  but  must  also 
have  capacity  to  comprehend  the  extent  of  his  property 
and  the  nature  of  the  claims  of  others  whom,  by  his  will, 
he  is  excluding;  from  participation  in  that  property." 

A  will  made  in  articulo  m,ortis  may  be  established,  for In  articulo 

.  mortis. 

the  liberty  of  making  a  will  doth  continue  to  the  last  gasp, 
But  in  such  a  case  the  next  of  kin  are  justified  in  investi- 
gating the  circumstances  and  will  in  general  be  allowed 
their  costs  out  of  the  estate  (i). 

A  will  prepared  for  a  testatrix  from  instructions  given 
by  her  when  of  complete  capacity,  but  executed  by  her  in 
extremis  when  unable  to  remember  the  instructions,  or  to 
have  understood  them  had  they  been  put  to  her,  pronounced 
for,  as  she  understood  she  was  executing  the  will  for  which 
she  had  given  the  instructions.  Rule  nisi  for  new  trial 
granted.     Case  compromised  (j). 

An  idiot  is  a  person  whose  mind  has  been  continuously  Idiots, 
unsound  from  his  infancy. 

An  idiot  that  is  a  fool  or  a  madman  from  his  nativity, 
who  never  has  any  lucid  intervals,  is  incapable  of  making 
a  will.  Such  a  one  is  described  to  be  a  person  who  cannot 
number  twenty,  tell  the  days  of  the  week,  does  not  know 
his  own  father  or  mother  or  his  own  age  (k). 

As  to  wills  made  by  blind  or  deaf  and  dumb  testators  Blind. 
vide  ante  pp.  69,  70.  dumb. 

Undue  Influence. 

(c)  The  execution  of  the  said  alleged  will  and  codicil  was  obtained  Undue 
by  the  undue  influence  of  the   plaintiff   [and  others  acting  with   him  lnnuence- 

(i)  D.  &  B.  68. 

(j)  Parker  v.  Felgate,  8  P.  D.  171. 

(k)  Wms.  Exors.  9th  ed.  12. 
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whose  names  are  at  present  unknown  to  the  defendant  or  as  the  case  may 
be)]  .—See  Forms  of  Statements  of  Defence,  S.  C.  R.  1892,  p.  45. 

The  onus  of  proving  undue  influence  is  on  the  party 
alleging  it;  and  he  is  entitled  to  begin,  provided  he 
neither  disputes  the  due  execution  of  the  will  nor  the 
testator's  capacity  (I). 

Wherever  a  will  is  executed  under  such  circumstances 
as  to  excite  the  suspicion  of  the  Court,  it  is  for  those  who 
propound  it  to  remove  such  suspicion,  and  to  prove  affirm- 
atively that  the  testator  knew  and  approved  of  the  con- 
tents of  the  document,  and  it  is  only  where  this  is  done 
that  the  onus  is  thrown  on  those  who  oppose  the  will  to 
prove  fraud  or  undue  influence,  or  whatever  else  they 
rely  on  to  displace  the  case  made  for  proving  (11). 

—  distin-  "  Though  undue  influence,  and   partial   incapacity  are 

from  want  apt  to  be  found  together,  they  have  no  necessary  connec- 
cityapa  tion  with  each  other ;  undue  influence  may  have  been 
exercised  upon  one  whose  capacity  was  sufficient  for  the 
most  complicated  will.  And,  on  the  other  hand,  if  capacity 
was  wanting,  the  supposed  will  is  no  will,  whether  there 
was  undue  influence  or  not  .  .  .  it  is  idle  to  speak  of 
undue  influence  where  there  is  want  of  capacity ;  undue 
influence  implies  capacity.  .  .  .  What  might  be  undue 
in  regard  to  one  man,  might  not  be  undue  in  regard  to 
another.  .  .  .  The  test  to  be  applied  is  agreed  to  be 
this  :  Was  such  influence  brought  to  bear  as  to  take  away, 
that  is,  did  it  take  away,  the  supposed  testator's  free 
agency.  .  .  .  The  apparent  testator  is  but  the  instru- 
ment by  which  the  mastering  desire  of  another  is  ex- 
pressed ;  the  supposed  will,  or  the  particular  part  in 
question,  is  not  the  will  of  the  supposed  testator,  except  in 
the  sense  that  he  has  consented  to  put  his  name  to  the 

(I)  Hntley  v.  Grimstone,  5  P.  D.  24  ;   Wivgrove  v.  IF.,  11  P.  D.  8. 

(II)  Tyrrell  v.  Painton  [1894],  P.  151,  C.  A. 
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instrument  in  the  form  in  which  it  appears.     ...  It 

is  generally  laid  down  that  the  burden  of  proof  on  the 

issue  of  undue    influence  rests  upon  him  who  raises  the 
objection  (m). 

Persuasion  is  not  unlawful,  but  pressure  of  whatever 
character,  if  so  exerted  as  to  overpower  the  volition  with- 
out convincing  the  judgment  of  the  testator,  will  constitute 
undue  influence  though  no  force  or  restraint  be  used  or 
threatened  (n). 

Undue  influence  may  exist  in  the  form  of  bad  com- 
panionship and  bad  example,  and  yet  not  be  sufficient  to 
invalidate  a  will  made  under  its  operation.  To  be  within 
the  meaning  of  the  rule  of  law,  so  as  to  produce  that  effect 
it  must  be  an  influence  exercised  by  coercion  or  by  fraud. 
But  actual  violence  is  not  necessary  to  constitute  coercion. 
Imaginary  terrors  may  be  sufficient  for  that  purpose. 

"  In  order  to  set  aside  the  will  of  a  person  of  sound  Nature  of 
mind,  it  is  not  sufficient  to  show  that  the  circumstances  by  which 
attending  its  execution  are  consistent  with  the  hypothesis  fl"encem 
of  ity  having  been  obtained  by  undue  influence.     It  must  ™?y.  h.e  f*" 

&  J  ,  tabhshed. 

be  shown  that  they  are  inconsistent  with  a  contrary 
hypothesis.  The  undue  influence  must  be  an  influence 
exercised  in  relation  to  the  will  itself — not  an  influence  in 
relation  to  other  matters  or  transactions.  But  this  prin- 
ciple must  not  be  carried  too  far.  Where  a  jury  sees  that  , 
at  and  near  the  time  when  the  will  sought  to  be  impeached 
was  executed,  the  alleged  testator  was  in  other  important 
transactions,  so  under  the  influence  of  the  person  benefited 
by  the  will,  that  as  to  them  he  was  not  a  free  agent,  but 
was  acting  under  undue  control ;  the  circumstances  ma}^  be 
such  as    fairly   to    warrant    the    conclusion,  even    in    the 

(m)  Jarman  on  Wills,  Gth  ed.  by  Bigelow  (Am.)  65n. 
(n)  Hallv.  H.,  1  P.  &  D.  487. 
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What  con 
stitutes 
undue 
influence. 


Undue 
influence. 


Testator, 
— free 
agent. 


absence  of  evidence  bearing  directly  on  the  execution  of 
the  will,  that  in  regard  to  that  also  the  same  undue 
influence  was  exercised  "  (tin). 

If  dominion  was  acquired  by  any  person  over  a  mind 
of  sufficient  sanity  for  general  purposes,  and  of  suffi- 
cient soundness  and  discretion  to  regulate  his  affairs  in 
general ;  yet  if  such  dominion  or  influence  were  acquired 
over  him,  as  to  prevent  the  exercise  of  such  discretion,  it 
would  be  equally  inconsistent  with  the  idea  of  a  disposing 
mind"  (o). 

It  must  be  an  influence  depriving  the  party  of  the 
exercise  of  his  judgment  and  his  free  action,  it  must  be 
such  an  influence  as  induces  the  jury  to  think  that  the 
will  when  executed  is  not  the  will  he  desired  to  execute; 
that  he  does  not  benefit  the  parties  whom  he  would  wish 
to  benefit,  but  that  he  is  doing  that  which  is  not  his  desire, 
and  therefore  not  his  will  (p). 

"  To  make  a  good  will  a  man  must  be  a  free  agent.  But 
all  influences  are  not  unlawful.  Persuasion,  appeals  to  the 
affections,  or  ties  of  kindred,  to  a  sentiment  of  gratitude  for 
past  services,  or  pity  for  future  destitution, or  the  like — these 
are  all  legitimate,  and  may  be  fairly  pressed  on  a  testator. 
On  the  other  hand,  pressure  of  whatever  character,  whether 
acting  on  the  fears  or  the  hopes,  if  so  exerted  as  to  over- 
power the  volition  without  convincing  the  judgment,  is 
a  species  of  restraint  under  which  no  valid  will  can  be 
made.  Importunity  or  threats,  such  as  the  testator  had 
not  the  courage  to  resist,  moral  command  asserted  and 
yielded  to  for  the  sake  of  peace  and  quiet,  or  of  escaping 


(nn)  Lord  Chancellor  Cranworth  in  Boyse  v.  Rossborovgh,  6  H.  of  L. 
C.  61. 

(o)  Mountain  v.    Bennett,  1  Cox  Ch.  Cas.  355  ;  Waterhouse  v.  Lee,  10 
Chy.   176  ;  Donaldson  v.  D.,  12  Chy.  431. 

(p)  Martin  v.  M.,  15  Gr  588,  per  Draper,  C.J.,  citing,  Earl  of  Sefton 
v.  Hopeuocd;  1  F.  &  F.  578. 
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from  distress  of  mind  or  social  discomfort, — these,  if 
carried  to  a  degree  in  which  the  free  play  of  the  testator's 
judgment,  discretion,  or  wishes  is  overborne,  will  constitute 
undue  influence,  though  no  force  is  either  used  or 
threatened.     In  a  word,   a  testator  may  be  led   but  not  -7 ]ed>  nofc 

.  driven. 

driven ;  and  his  will  must  be  the  offspring  of  his  own 
volition,  and  not  the  record  of  some  one  else's  "  (q). 

"  To  be  undue  influence  in  the  eye  of  the  law  there  must  Coercion. 
be  coercion.  Coercion  may  be  of  different  kinds,  it  may 
be  in  the  grossest  forms,  such  as  actual  confinement  or 
violence,  or  a  person  in  the  last  days  or  hours  of  life  may 
have  become  so  weak  and  feeble  that  a  very  little  pres- 
sure will  be  sufficient  to  bring  about  the  desired  result, 
and  it  may  occur  that  the  mere  talking  to  him  at  that 
stage  of  illness  and  pressing  something  upon  him  may  so 
fatigue  the  brain  that  the  sick  person  may  be  induced  for 
quietness  sake  to  do  anything.  This  would  be  equally 
coercion,  though  not  actual  violence.  The  fact  that  the 
testator  was  induced  in  making  his  will  by  immoral  con- 
siderations does  not  amount  to  undue  influence  "  (?•). 

That  the  deceased  had  been  prevented  by  threats  on  Coercion, 
the  part  of  the  plaintiffs  from  making  a  fresh  will  or 
altering  the  will  propounded.  This  is  a  new  defence 
permitted  under  the  Judicature  Act,  and  if  established 
entitles  the  Court  to  declare  the  executors  of  the  will 
propounded  to  be  trustees  for  the  parties  intended  to  have 
been  benefitted  by  the  propounded  will  (s). 

The  plaintiffs,  as  executors,  propounded  the  will  of 
J.  C,  deceased,  and  the  defendants,  the  two  sole  next  of 
kin,  pleaded  in  opposition,  inter  alia,  that  the   will  had 

(q)  Hall  v.  H.,  1  P.  &  D.  482 ;  37  L.  J.  10. 

(r)  Wingrove  v.  W.,  12  P.  D.  81.  See  McCaffrey  v.  McC,  18  A.  R. 
Ont.  599,  in  which  the  distinction  between  undue  influence  in  case  of 
gifts  inter  vivos  and  testamentary  gifts  is  referred  to. 

(s)  Betts  v.  Doughty,  5  P.  D.  26. 
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been  obtained  by  the  undue  influence  of  Mrs.  Thorold,  the 
residuary  legatee  and  chief  beneficiary  under  it.  They 
also  cited  Mrs.  Thorold  to  see  proceedings.  She  entered 
an  appearance  and  pleaded  a  denial  of  the  undue  influence. 
The  case  was  heard  before  Butt,  J.,  and  a  special  jury,  but 
at  the  hearing,  and  before  the  jury  were  sworn,  all  oppo- 
sition to  the  will  was  withdrawn.  Evidence  of  due 
execution  and  the  testamentary  capacity  of  the  testator 
having  been  given,  the  jury  found  all  the  issues  for  the 
plaintiffs.  Butt,  J.,  pronounced  for  the  will,  and  con- 
demned the  defendants  in  the  intervener's,  as  well  as 
plaintiff's  costs  (t). 

Fraud. 

Defence  of  (d)  The  execution  of  the  said  alleged  will  and  codicil  was  obtained 

fraud.  by  the  fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within  the  defend- 

ant's present  knowledge  being  (here  state  the  nature  of  the  Jraud)  (u). 

—general  Where  a  general  plea  of  fraud  is  pleaded,  the  particu- 

lars of  which  are  only  procurable  by  examination  of  the 
plaintiff,  the  defendant  should,  upon  and  forthwith  after 
the  plaintiff's  examination,  formulate  and  serve  the  par- 
ticulars of  the  acts  of  fraud  on  which  he  intends  to  rely, 
in  default  of  which  he  will  be  debarred  from  giving 
evidence  on  that  issue  (v). 

Fraud  and  imposition  upon  weakness  is  a  sufficient 
ground  to  set  aside  a  will  (w).    If  a  part  of  a  will  has  been 

(t)  Tennant,  12  P.  D.  4.  Baptist  v.  B.,  23  S.  C.  Rep.  37  (1893).  See  also 
the  following  reported  Ontario  cases  on  the  same  question  :  Waterhouse 
v.  Lee,  10  Chy.  176 ;  Donaldson  v.  D„  12  Chy.  431 ;  White,  Kersten  v. 
Tune,  22  Chy.  547  ;  24  Chy.  224  ;  Wilson  v.  Jr.,  22  Chy.  39,  24  Chy.  377; 
and  Martin  v  M.,  15  Chy.  588;  Lavin  v.  L.,  7  A.  K.  197;  Bell  v.  Lee,  8 
A.  R.  185;  Hogg  v.  Maguire,  11  A.  R,  507;  McCaffrey  v.  McC,  18  A.  R. 
599. 

(u)  S.  C.  R.  1892,  C.  B.  Forms. 

(v)  Appleman  v.  A.,  12  Prac.  138;  ref.  Brown  v.  Thomas,  1  Spk.  Ec.  & 
Ad.  31. 

(iv)  Lord  Donegal's  case,  2  Ves.  sen.  408  ;  see  also  Freeman  v.  F.,  19 
O.  R.  141. 
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obtained  by  fraud,  probate  ought  to  be  refused  of  that 
part,  and  granted  of  the  rest  (x). 

Where  a  will  was  misread  to  the  testator  at  the  time  of 
execution  it  was  set  aside  (y). 

Knowledge  and  Approval  of  Contents. 

(e)  The  deceased  at  the  time  of  the  execution  of  the  said  alleged  will  Know- 
and  codicil  did  not  know  and  approve  of  the  contents   thereof,  or  of  the  ledge  and 
contents  of  the  residuary  clause  of  the  said  will  (or  as  the  case  may  be)  (z).  0f  its 

contents. 

This  form  of  defence  was  sanctioned  by  a  rule  of  Court 
of  Probate,  Eng.,  in  1865  (zz)  ;  it  having  been  previously 
held  on  demurrer  to  a  plea  setting  up  this  defence  that  it 
was  essential  to  the  validity  of  a  will,  that  at  the  time  of 
its  execution  the  testator  should  know  and  approve  of  its 
contents  (a). 

In  the  case  of  Barry  v.  Butlin  (2  Moo.  P.  C.  480),  before  9nus  vr°- 

t       •    •        /-■<  oanai. 

the  Judicial  Committee  of  the  Privy  Council,  Mr.  Baron 
Parke,  delivering  the  opinion  of  the  Judicial  Committee, 
said  this  : — (1)  "  The  rules  of  law  according  to  which  cases 
of  this  nature  are  to  be  decided  do  not  admit  of  any 
dispute,  so  far  as  they  are  necessary  to  the  determination 
of  the  present  appeal,  and  they  have  been  acquiesced  in 
on  both  sides.  These  rules  are  two  :  the  first,  that  the 
onus  probandi  lies  in  every  case  upon  the  party  pro- 
pounding a  will,  and  he  must  satisfy  the  conscience  of  the 
Court  that  the  instrument  so  propounded  is  the  last  will 
of  a  free  and  capable  testator.  The  second  is,  that  if  a 
party  writes  or  prepares  a  will  under  which  he  takes  a 

(x)  Allen  v.  McPherson,  1  H.  L.  207-8.  See  also  Rhodes  v.  R.,  7  App. 
Cas.  192  ;  and  Riding  v.  Hawkins,  ante. 

(y)  Estate  of  Price,  2  R.  &  C.  (Nova  Sco.),  307. 

(z)  S.  C.  R.  1892,  C.  B.  Forms. 

(it)  C.  &  Tr.  11th  ed.  841. 

(a)  Easletoe  v.  Stobie,  1  P.  &  D.  64  ;  35  L.  J.  18,  1865  ;  and  Forms 
of  Statement  of  Defence,  ante  p.  393. 
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benefit,  that  is  a  circumstance  that  ought  generally  to 
excite  the  suspicion  of  the  Court,  and  calls  upon  it  to  be 
vigilant  and  jealous  in  examining  the  evidence  in  support 
of  the  instrument,  in  favour  of  which  it  ought  not  to 
pronounce  unless  the  suspicion  is  removed,  and  it  is  judi- 
cially satisfied  that  the  paper  propounded  does  express  the 
true  will  of  the  deceased  (6).  These  principles  to  the  extent 
Onuspro-  that  j  have  stated,  are  well  established.     The  former  is 

oanai. 

undisputed.  The  latter  is  laid  down  by  Sir  John  Nicholl, 
in  substance,  in  PasJce  v.  Ollatt  (2  Phillim.  323) ;  Ingram 
v.  Wyatt  (1  Hagg.  388)  ;  Billinghurst  v.  Vickers  (1  Phillim. 
187)  ;  and  is  stated  by  that  very  learned  and  experienced 
Judge  to  have  been  handed  down  to  him  by  his  prede- 
cesssors,  and  this  tribunal  has  sanctioned  and  acted  upon 
it  in  a  recent  case.  That  recent  case  was  the  case  of 
Baker  v.  Batt  (2  Moo.  P.  C.  317)"  (c). 

Those  who  take  a  benefit  under  a  will  and  have  been 
instrumental  in  preparing  or  obtaining  it,  have  thrown 
upon  them  the  onus  of  showing  the  righteousness  of  the 
transaction  (d). 

The  rule  to  be  deduced  from  Barry  v.  Butlin  (e),  Ful- 
ton v.  Andrew  (f),  and  Broivn  v.  Fisher  (g),  is  that 
wherever  a  will  is  pi-epared  and  executed  under  circum- 
stances which  raise  the  suspicion  of  the  Court,  it  ought  not 
to  be  pronounced  for,  unless  the  party  propounding  it 
adduces  evidence  which  removes  such  suspicion,  and  satis- 

(/))  Sir  James  Hannen  referred  to  this  as  laying  down  the  guiding 
principle  to  be  acted  upon  in  cases  of  this  kind.  Brown  v.  Fisher,  63  L.  T. 
465,  C.  A.  (1890). 

(r)  Per  Lord  Cairns  in  Fulton  v.  Andrew,  7  L.  K.  H.  L.  448 ;  44  L.  J. 
17  ;  32  L.  T.  209  ;  23  W.  K.  566 ;  1875. 

(d)  Per  Lord  Hatherly  in  Fulton  v.  Andrew  ;  See  also  Hegarty  v.  King, 
L-  .E.  Ir  5  Eq.  219  ;  7  lb.  (1880). 

(e)  2  Moo.  P.  C.  C.  480. 

(f)  Supra. 

(<j)  63  L.  T.  465. 
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ties  the  Court  that  the  testator  knew  and  approved  the 
contents  of  the  instrument  (h). 

In  an  action  instituted  by  residuary  legatees  as  plain- 
tiffs, against  executors  as  defendants,  for  revocation  of 
probate  of  a  will  and  codicil  taken  by  them  in  common 
form,  the  question  raised  was  as  to  whether  the  words 
"  therein  and  "  in  the  codicil  were  entitled  to  probate.  It 
appeared  that  the  testatrix  was  capable,  and  that  the  will 
and  codicil  had  been  read  over  to  her,  and  were  duly 
executed  by  her.  The  Court  refused  to  exclude  those 
words  notwithstanding  it  was  shown  that  they  were  not  in 
accordance  with  the  instructions  given  by  her  to  her 
solicitor,  nor  were  contained  in  the  draft  codicil,  which  had 
been  read  over  to  and  approved  by  her,  and  were  sworn  by 
the  solicitor  who  prepared  the  codicil  to  have  been  inserted 
without  any  instructions  from  her,  and  by  his  inadvertence. 
Lord  Penzance  there  enunciated  certain  propositions,  or 
general  rules,  which  since  the  Wills  Act  ought  to  govern  in  Rules, 
reference  to  a  duly  executed  paper,  (i)  as  follows : — Firstly, 
that  before  a  paper  so  executed  is  entitled  to  probate,  the 
Court  must  be  satisfied  that  the  testator  knew  and  approved 
of  the  contents  at  the  time  he  signed  it.  Secondly,  that, 
except  in  certain  cases,  where  suspicion  attaches  to  the  docu- 
ment, the  fact  of  the  testator's  execution  is  sufficient  proof 
that  he  knew  and  approved  the  contents.  Thirdly,  that 
although  the  testator  knew  and  approved  the  contents,  the 
paper  may  still  be  rejected  on  proof  establishing,  beyond  all 
possibility  of  mistake,  that  he  did  not  intend  the  paper  to 
operate  as  a  will.  Fourthly,  that  although  the  testator 
did  know  and  approve  the  contents,  the  paper  may  be 
refused  probate,  if  it  is  proved  that  any  fraud  has  been 
purposely  practised  on  the  testator  in  obtaining  his  execu- 

(h)   Tyrrell  v.  Painion,  (1894)  P.  151,  C.  A. 

(i)  Guardhouse  v.  Blackburn,  1  P.  &  D.  109  (1866). 
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tion  thereof.  Fifthly,  that,  subject  to  this  last  preceding 
proposition,  the  fact  that  the  will  has  been  duly  read  over 
to  a  capable  testator  on  the  occasion  of  its  execution,  or 
that  its  contents  have  been  brought  to  his  notice  in  any 
other  way,  should,  when  coupled  with  his  execution 
thereof,  be  held  conclusive  evidence  that  he  approved  as 
well  as  knew  the  contents  thereof.  Sixthly,  that  the  above 
rules  apply  equally  to  a  portion  of  the  will  as  to  the 
whole"  (j). 

But  there  is  no  unyielding-  rule  of  law,  especially  where 
the  ingredient  of  fraud  enters  into  the  case,  that,  when  it  has 
been  proved  that  a  testator,  competent  in  mind,  has  had  a 
will  read  over  to  him,  and  has  thereupon  executed  it,  all 
further  inquiry  is  shut  out  (k). 

Lord  Chancellor  Cairns,  in  delivering  his  judgment  in 

a  subsequent  case  refers  to  certain  of  these  rules  as  follows  : 

— "  It  is  said,  that  it  has  been  established  by  certain  cases 

(Guardhouse  v.  Blackburn  and  Atter  v.  Atkinson),  that  in 

judging  of  the  validity  of  a  will,  or  of  part  of  a  will,  if  you 

find  that  the   testator  was   of  sound  mind,  memory  and 

understanding,  and  if  you  find,  farther,  that  the  will  was 

read  over  to  him,  or  read  over  by  him,  there  is  an  end  of  the 

case ;  that  you  must  at  once  assume  that  he  was  awrare  of 

the  contents  of  the  will,  and  that  there  is  a  positive  and 

of  law  not  j  unyielding  rule  of  law  that  no  evidence  against  that  pre- 

by  Act  of   sumption  can  be  received.     My  Lords,  I  should  in  this  case, 

Parlia-       as  indeed  in  all  other  cases,  greatly  deprecate  the  intro- 

ment  de-  .  t  °  .        . 

precated.    duction  or  creation  of  fixed  and  unyielding  rules  of  law 

which  are  not  imposed  by  Act  of    Parliament.     I  think 

it  would  be  greatly  to  be  deprecated  that  any  positive 

rule  as  to  dealing  with  a  question  of  fact  should  be  laid 

down,  and  laid  down  now  for  the  first  time,  unless  the 

(j)  35  L.  J.  116  ;  1  P.  &  D.  116. 

(k)  Fulton  v.  Andrew,  L.  R.  7  E.  &  I.  App.  449  (1875). 


DEFENCE  — TESTATOR    DID    NOT    KNOW    AND    APPROVE.  433 

legislature    has,   in  the    shape    of    an   act    of    parliament, 
distinctly  imposed  that  rule  "  (I). 

"  That    the    testator    did    know  and    approve    of    the  Know- 
contents  of  the  alleged  will  is  part  of  the  burthen  of  proof  approval  of 
assumed  by  every  one  who  propounds  it  as  a  will.     The contents- 
burthen  is  satisfied  prima  facie,  in  the  case  of  a  competent 
testator,  by  proving  that  he  executed  it.     But  if  those  who 
oppose  it  succeed  by  a  cross-examination  of  the  witnesses, 
or  otherwise  in  meeting  this  prima  facie  case,  the  party  onus  pr0. 
propounding  must  satisfy  the   tribunal   affirmatively  that bandl- 
the  testator  really  did  know  and  approve  of  the  contents 
of    the    will    in    question    before    it    can    be    admitted    to 
probate  "  (m). 

Lord  Penzance,  in  the  case  of  After  v.  Atkinson, 
charged  the  jury  as  follows  : — "  The  question  of  fact  is,  did 
Mrs.  Newcombe  really  ever  read  the  contents  of  this 
document  ?  If  you  are  satisfied  she  read  it,  then,  as  a  pro- 
position of  law,  I  feel  bound  to  direct  you  that  she  must 
V,e  taken  to  have  known  and  approved  of  its  contents. 
If,  being  of  sound  mind  and  capacity,  she  read  this 
residuary  clause,  the  fact  that  she  afterwards  put  her 
signature  to  it  is  conclusive  to  show  that  she  knew 
and  approved  of  its  contents.  Reflect  on  the  contrary 
proposition.  Suppose  that  a  long  will  with  a  number 
of  complicated  arrangements  is  read  to  a  competent 
testator,  and  is  executed  by  him,  if  we  were  permitted 
some  time  after  his  death  to  enter  into  a  discussion  as  to 
how  far  he  understood  and  appreciated  the  bearings  of  all 
the  different  parts  of  the  will,  we  should  upset  half  the 
wills  in  the  country.  Once  get  the  facts  admitted  or 
proved  that  a  testator  is  capable,  that  there  is  no  fraud, 
that  the  will  was  read  over  to  him,  and  that  he  put  his 

(l)  Fulton  v.  Andrew,  ante. 

(m)  Cleare  v.  C,  1  P.  &  D.  658  ;  38  L.  J.  P.  81;  See  also  Atter  v.  Atkin- 
son, 1  P.  &  D.  670. 

H. B.C. —28 
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hand  to  it,  and  the  question  whether  he  knew  and  ap- 
proved of  the  contents  is  answered." 

Of  this  Lord  Cairns  in  Fulton  v.  Andrew,  says : — 
"  Although  I  do  not  think  it  necessary  in  the  present 
case  to  determine  the  question,  I  do  not  know  that  there 
is  anything  in  that  direction,  taken  as  a  whole,  to 
which  I  could  venture  to  make  any  objection  ;  but  you 
will  observe  the  very  important  qualification — I  say 
'  taken  as  a  whole.'  In  the  first  place,  the  jury  must  be 
satisfied  that  the  will  was  read  over,  and  in  the  second 
place  must  also  be  satisfied  that  there  was  no  fraud  in  the 
case.  Now,  applying  these  observations  to  the  present 
case,  I  will  ask  your  lordships  to  observe  that  we  have  no 
means  of  knowing  what  was  the  view  which  the  jury,  in 
the  present  case,  took  with  regard  to  the  reading  over  of 
the  will.  The  only  witnesses  upon  the  subject  were  those 
witnesses  who  themselves  were  propounding  the  will.  No 
person  else  was  present — no  person  else  knew  anything 
upon  the  subject.  It  appears  that  these  witnesses  stated 
either  that  the  will  was  read  over  to  the  testator,  or  that 
it  had  been  left  with  him  overnight  for  the  purpose  of 
being  read  over.  The  jury  may,  or  may  not,  have  believed 
that  statement,  or  may  have  thought,  even  if  there  had 
Reading    ]3een  SOme  reading  of  the  will,  that  that  reading  had  not 

over  or  ex-  °  . 

planation  taken  place  in  such  a  way  as  to  convey  to  the  mind  of  the 
to  testator,  testator  a  due  appreciation  of  the  contents  and  effect  of 
the  residuary  clause  ;  and  it  may  well  be  that  the  jurors, 
finding  a  clear  expression  of  the  intention  of  the  testator, 
or  what  they  may  have  thought  to  be  a  clear  expression 
of  the  intention  of  the  testator,  in  the  instructions  for  the 
will,  were  not  satisfied  that  there  was  any  such  proper 
reading  or  explanation  of  the  will  as  would  apprise  the 
testator  of  the  change,  if  there  was  a  change,  between  the 
instructions  and  the  will.  ...  If  your  lordships  find 
a  case  in  which  persons  who  are  strangers  to  the  testator, 
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who   have   no   claim  upon  his  bounty,   have   themselves 

prepared,  for  their  own  benefit,  a  will  disposing  in  their 

own  favour   of  a  large   portion  of   the  property  of   the 

testator;  and  if  you  submit  that  case  to  a  jury  it  may 

well  be  that  the  jury  may  consider  that  there  was  a  want, 

on  the  part  of    those  who  propounded  the    will,  of   the  What 

.  would 

execution  of  the  duty  which  lay  upon  them,  to  bring  home  amount  to 
to  the  mind  of  the  testator  the  effect  of  his  testamentary a 
act ;  and  that  that  failure  in  performing  the  duty  which 
lay  upon  them  amounted  to  a  greater  or  less  degree  of 
fraud  on  their  part.  The  qualification  of  Lord  Penzance 
in  the  charge  I  have  read  may  entirely  apply  to  such  a 
case." 

.  .  .  "  It  appears  to  me  that  consistently  with  the  rules 
mentioned  by  Lord  Penzance,  the  jurors  here  may  not  have 
been  satisfied  that  there  was  a  proper  reading  of  the  will 
to  the  testator,  or  may  have  been  satisfied,  after  hearing 
all  the  facts  submitted  to  them  by  Mr.  Justice  Mellor,  that 
there  was,  on  the  part  of  those  who  propounded  the  will, 
such  a  dereliction  of  duty,  such  a  failure  of  duty  on  their 
part,  as  amounted  to  that  degree  of  fraud  to  which  Lord 
Penzance  refers  in  the  rules  I  have  mentioned  (n)." 

A  testator,    having    in    his    instructions   for   his    will,  insertion 
directed   that  all   his  B.  shares   should   be  given  to  his^£k^f 
nephews,  but  the  word  "  forty  "  was  inserted  several  times  draughcs- 

man. 

by  the  draughtsman  before  the  word  "  shares,"  and  the  tes- 
tator executed  the  will  with  this  insertion  without  it  having 
been  read  over  to  him,  or  his  attention  directed  to  the 
insertion,  the  Court  on  the  finding  of  the  jury,  directed 
the  word  "forty"  to  be  struck  out  (o). 

(n)  Per  Cairns,  L.  C,  in  Fulton  v.   Andrew,  ante.     See  also  Freeman 
v.  F.,  19  O.  R.  141. 

(o)  Morrell  v.  M.,  7  P.  D.  68;  See  also  Mitchell  v.  Thomas,  6  Moo. 
P.  0.  137 ;  Collins  and  Tuffley  v.  Elstone,  P.  (1882)  1. 
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If  a  person  has  given  instructions  for  a  will,  and  it  is 
prepared  in  accordance  with  them,  the  will  will  be  valid, 
though  at  the  time  of  execution  the  testatrix  merely  recol- 
lects that  she  has  given  instructions,  without  remembering 
what  they  were,  but  believing  that  the  will  which  she  is 
executing  is  in  accordance  with  them  (p). 

Know-  a  testatrix  left  two  wills,  and  a  codicil  to  the  first  will- 

ledge,  etc., 
of  revoca-  The  second  will  which  disposed  only  of  a  small  policy  of 

'  insurance  on  her  life,  was  prepared  for  her  on  a  printed 
form  by  one  of  her  executors.  The  form  commenced  with 
a  clause  revoking  all  previous  testamentary  dispositions ; 
but  when  this  was  read  over  to  her  she  objected  to  it,  say- 
ing that  she  did  not  wish  to  revoke  her  first  will  and  codicil. 
The  person  who  prepared  the  will  assured  her  that  as  it 
only  related  to  the  insurance  policy,  the  words  of  revoca- 
tion would  not  apply  to  her  former  testamentary  disposi- 
tions, and  that  to  make  an  erasure  might  invalidate  the 
will.  Being  satisfied  by  this  assurance,  the  testatrix  duly 
executed  the  will : — It  was  held  on  the  authority  of 
Morrell  v.  Morrell,  (7  P.  D.  68),  that  the  testatrix  must  be 
taken  to  have  known  and  approved  of  these  words  of  revo- 
cation and  that  they  must  be  included  in  the  probate  of 
the  last  will  (q). 

Particu-  Where  the  particulars  delivered  under  Rule  40a  E.  C.  P. 

lars-  Rules,    1865,   set  forth   that — "  at  the   time   of  the   exe- 

cution of  the  alleged  will  the  deceased  was  in  a  state  of 
mental  prostration  brought  on  by  habitual  drunkenness 
and  disease  of  the  brain,  and  that  when  he  executed  the 
alleged  will  he  was  not  conscious  of  and  did  not  approve 
of  the  contents  of  the  alleged  will  or  of  the  residuary 
clause;"  it  was  held  that  these  particulars  could  not  be 
construed  as  restricting  the  defendants  to  proof  that  the 

{p)  Parker  v.  Felgate  and  Tilly,  8  P.  D.  171. 
(q)  Collins  and  Tuffley  v.  Elstone,  P.  (1892)  1. 
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non-approval  of  the  residuary  clause  was  alone  occasioned 
by  mental  prostration  brought  on  by  habitual  drunkenness 
and  disease  of  the  brain  (r). 

Defendant  may  set  up  another  Will. 

(  f )  The  deceased  made  his  true  last  will  and  testament  dated  the 
day  of  A.D.  18     ,  and  thereby  appointed  the  defendant 

sole  executor  thereof 

(Here  add  any  other  grounds  of  defence)  (s). 

A  testamentary  paper  may  be  propounded  by  statement  Defence 
of  defence  in  opposition  to  one  propounded  in  the  state-  ter-claim. 
ment  of  claim  (t).      The  defendant  may  also  by  way  of 
counter-claim  set  up  another  will  (u). 

Defence  of  Revocation. 
Bv  The   Wills  Act,  R.  S.  O.  c.  109,  s.  20,  "  Every  will  Revoca- 

tion  of  will 

shall  be  revoked  by  the  marriage  of  the  testator  except  a  by  mar- 
will  made  in  exercise  of  a  power  of  appointment,  where  testator  or 
the  real  or  personal  estate  thereby  appointed  would  not,  testatnx- 
in  default  of  such  appointment,  pass  to  the  testator's  heir, 
executor,    or   administrator,    or    the    person    entitled    the 
testator's  next  of  kin,  under  the  Statute  of  Distributions." 

That  the  deceased  had  subsequently  to  the  execution 
of  the  will,  contracted  a  marriage  valid  by  law,  may  there- 
fore be  pleaded  in  a  testamentary  action. 

A  testator  by  his  will  bequeathed  all  the  estate  to  which  Instance  of 
he  might  be  entitled  at  the  time  of  his  death,  or  over  which  from  revo. 
he  had  the  power  of  appointment,  to  A.B.,  and  appointed  j^rriage 
her  his  sole   executrix.     He   subsequently  married   A.  B., 
and  died  without  making  another  will.     The  property  over 

(r)  Fulton  v.  Andrew,  ante. 

(s)  Forms  to  S.  C.  Rules,  1892,  C.  B. 

(t)  Priestman  v.  Thomas,  9  P.  D.  70,  210  ;  Riding  v.  Hawkins,  ante. 

(u)  Brown  v.  Fisher,  63  L.  T.  N.  S.  465  (1890)  ;  See  also  Smith,  Rigg 
v.  Hughes,  9  P.  D.  68  ;  Cameron  v.  C,  10  P.  E.  522  :  and  vide  ante,  p.  394. 
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Defence  of  which  he  had  power  of  appointment  under  the  will  of  his 
revocation.  .  *  •       i      1 

mother,  it  he  had  not  exercised  the  power,  would    have 

been  divided  amongst  his  brother  and  sisters.     It  was  held 

that  so  much  of  the  will  as  was  in  execution  of  the  power 

came  within  the  exception  of  the  Wills  Act,  and  was  not 

revoked  by  the  marriage ;    and  that  administration  with 

the  will  annexed  might  be  granted  to  the  widow,  limited 

to  the  property  over  which  the  testator  had  a  power  of 

appointment  (v). 

On  Feb.  6,  1880,  H.  D.  W.  made  a  will  bequeathing  all 
his  property  to  his  "  reputed  wife."  On  April  2, 1881,  they 
were  married.  It  was  held  that  the  will  was  revoked  by 
the  marriage  (iv). 

As  to  mode  of  pleading  revocation  by  marriage,  see 
Brown  &  Thomas  v.  Thomas  (x). 

It  may  be  shown  that  the  marriage  is  void,  in  which 
case  it  will  not  be  a  revocation  of  the  will  (y). 

It  is  also  a  defence  that  the  will  propounded  has  been 
revoked  either  expressly  or  by  implication  by  a  testamen- 
tary paper  of  a  later  date,  or  by  burning,  tearing,  or 
otherwise  destroying  the  same,  by  the  testator,  or  by  some 
person  in  his  presence  and  by  his  direction,  with  the 
intention  of  revoking  the  same. 

By  s.  22  of  The  Wills  Act,  Ont.,  "  No  will  or  codicil,  or 
any  part  thereof  shall  be  revoked  otherwise  than  as  afore- 
said, or  by  another  will  or  codicil  executed  in  manner  here- 
inbefore required,  or  by  some  writing  declaring  an  intention 
to  revoke  the  same,  and  executed  in  the  manner  in  which 

(v)  G.  B.  Russell,  15  P.  D.  111. 

(w)  Warter  v.  W.,  15  P.  D.  152;  Scott  v.  Atty.-Gen.,  11  P.  D.  128,  dis- 
tinguished. 

(x)  1  Spk.  Ec.  &  Ad.  81. 

(y)  Meite  v.  M.,  1  Sw.  &  Tr.  416. 
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a  will  is  hereinbefore  required  to  be  executed,  or  by  the  ^PJJJJ* 
burning,  tearing,  or  otherwise  destroying  the  same  by  the 
testator,  or   by  some  person  in  his  presence  and  by  his 
direction,  with  the  intention  of  revoking  the  same." 

A  person  who  lacks  capacity  to  make  a  will  is  also 
incompetent  to  destroy  a  will  made  by  him  while  he  pos- 
sessed testamentary  capacity  (z). 

In  the  case  of  different  testamentary  papers  nearly 
identical  as  to  their  contents  probate  is  granted  of  the 
latest  in  date,  and  parol  evidence  is  admissible  to  prove 
intention  (a). 

If  a  testator  by  will  or  codicil  revoke  a  prior  will,  such 
revocation  does  not  involve  the  revocation  of  a  codicil  not 
referred  to  in  the  revocatory  paper  (b).  If  in  a  codicil  he 
say  :  "  I  revoke  my  said  will ; "  this  does  not  revoke 
intervening  codicils. 

"  When  a  testator  has  once  executed  a  testamentary 
paper,  that  paper  will  remain  in  force  unless  revoked  in 
the  particular  manner  named  in  the  statute  "  (c). 

A  second  will  disposing  of  the  whole  estate  revokes  a 
former  disposition  (d). 

A  validly  executed    codicil    does  not  fall  with  a  will  Codicil— 
which    is   invalid ;    and    the   residue   disposed   of    by   the ^/falling 
codicil  has  been  held,  in  such  case,  to  include  all  legacies Wlth  wllL 
given  by  the  will :     (On  appeal  from  the  Royal  Court  of 
Jersey)  (e). 

(z)   Thomas  Price's  Case  referred  to  in  Jenkins  v.  Morris,  14  C.  D.  C80. 

(a)  O'Leary  v.  Douglass,  L.  E.  Ir.  3  Ch.  D.  323,  332  (1878). 

(b)  Farrar  v.  St.  Catherine's  College,  Cambridge,  L.  R.  16  Eq.  19. 

(c)  Savage,  2  P.  &  D.  78,  80,  1870. 

(d)  Stoddart  v.  Grant,  1  Macq.  Sc.  App.  Ca.  1,  71;  Ilenfrey  v.  //., 
4  Moo.  P.  C.  29. 

(e)  Falle  v.  Godfrey,  14  App.  Ca*.  70. 
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Presump-  But  a  codicil  is  prima  Jac>e  dependent  on  the  will;  and 

where  a  will  and  codicil  to  it  have  been  in  existence,  and 

By  des-      the  will  has  been  subsequently  destroyed  by  the  testator, 

will  codicil  the  burthen  of  proof  is  on  the  party  setting  up  the  codicil, 

revo  ec     j.Q  sjlow  ^y^  jj.  wag  ^e  indention  of  the  testator  that  it 

should  operate    separately  from  the  will ;    otherwise    the 

presumption   is   that    by  the  destruction   of   the  will  the 

codicil  was  revoked  (/). 

Codicil  the        At  the  death  of  a  testatrix  the  sole  testamentary  papers 

executed     forthcoming  were  a  duly  executed  codicil  and  two  drafts 

forthcom    °f  wiUs>  as  to  the  execution  or  revocation  of  which  there 

in&>  was  no  evidence.     It  was  held,  that  though  the  codicil  by 

its   language    was    dependent    on    the    will    to    which   it 

belonged,  and  could  not  be  construed  without  it,  it  ought 

to  have  been  admitted  to  probate,  not  having  been  revoked 

in  any  of  the  methods  prescribed  by  the  Wills  Act  (g). 

Appoint-  A  will    made    in    execution   of    a   general   power   of 

de^power.  appointment    is  not  revoked  by  a    revocatory  clause    in 

general  terms  and  containing  no  reference  to  the  general 

power  (h). 

If,  upon  the  face  of  a  testamentary  document  and  the 
facts  known  to  the  testator  at  the  time  of  its  execution,  it 
is  doubtful  whether  he  intended  by  it  to  revoke  a  former 
testamentary  paper,  parol  evidence  is  admissible  to  ascer- 
tain the  intention  (i). 

But  the  mere  fact  that  the  later  will  contains  the 
expression,  "  This  is  my  last  will  and  testament,"  does  not 
alone  work  a  revocation  of  all  previous  testamentary 
papers  (j). 

(f)  Grimwood  v.  Cozens,  2  Sw.  &  Tr.  364  (I860).    Sed  vide  Savage,  infra. 

(<l)  Gardiner  v.  Courthope,  12  P.  D.  14,  following  Black  v.  Jobling, 
L.  ~R.  1  P.  &  M.  645 ;  See  sec.  22  of  The  Wills  Act,  ante  p.  438. 

(//)  Merritt,  1  S.  &  T.  112  ;  Graham,  3  Sw.  &  Tr.  69  ;  32  L.  J.  113. 

(i)  Thome  v.  Rooke,  2  Curt.  799  ;  Jenner  v.  Ffinch,  5  P.  D.  106. 

(j)  ditto  v.  Gilbert,  9  Moo.  P.  C.  131. 
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Where  there  are  two  testamentary  papers,  each  pro- 
fessing in  form  to  be  the  last  will  of  the  deceased,  the 
Court,  in  determining  whether  one  or  both  of  them  are 
entitled  to  probate,  must  be  guided  by  the  consideration, 
not  whether  the  testator  intended  them  both  to  form  his 
will,  but  what  dispositions  of  his  property  as  collected 
from  the  language  of  all  the  papers  he  designed  to  revoke 
or  retain.  So  that  where  a  subsequent  testamentary  paper 
is  only  partly  inconsistent  with  one  of  an  earlier  date,  the 
latter  instrument  is  only  revoked  as  to  those  parts  where 
it  is  inconsistent,  and  both  of  the  papers  are  entitled  to 
probate  (k). 

A  will  may  be  revoked  by  burning,  tearing,  or  otherwise 
destroying,  by  the  testator,  or  by  some  person  in  his 
presence  by  his  direction,  with  the  intention  to  revoke  the 
same  (I). 

The  will  of  a  testatrix  was  destroyed  in  her  presence,  Destrac- 
but  without  her  consent  or  authority,  by  a  relative.     Sub-  without 
sequently  the  testatrix,  though  pressed  to  do  so,  refused  to  tor's^con- 
make  a  new  will,  saying  that  she  could  not  bring  her  mindsent- 
to  it,  and  that  it  must  remain  as  it  was.     It  was  held  that 
there  was  no  sufficient  evidence  of  a  subsequent  ratification 
of  the  destruction  of  the  will  so  as  to  constitute  it  an  act 
done  by  the  direction  and  by  the  authority  of  the  testatrix, 
and  that  probate  might  be  granted  of  the  will  as  contained 
in  an  affidavit  of  the  executor  (m). 

"  There  must  be  a  partial  burning  of  the  instrument  Revoca- 
itself ;  there  must  be  a  burning  of  the  paper  on  which  the  burning, 
will  is,  so  that  the  instrument  no  longer  exists  as  it  was." 
Where,  therefore  a  testator  threw  a  will  on  the  fire  with 
the  intention  of  destrojang  it ;  and  a  devisee  snatched  it  off 

(k)  Lemage  v.  Goodban,  1  P .  &  D.  57  ;  35  L.  J.  58. 

(I)    Wills  Act,  Out.,  see.  22. 

(/»)  Mills  v.  Milhcard,  15  P.  D.  20. 
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against  his  wishes,  and  afterwards  promised  him  to  burn 
it,  but  never  did,  the  envelope,  but  no  part  of  the  will  was 
affected  by  the  fire ;  the  Court  of  Queen's  Bench  held  that 
the  will,  so  far  as  it  related  to  freehold  property  was  not 
revoked,  as  there  was  no  such  burning  as  would  satisfy  the 
Statute  of  Frauds  (71). 

tion°by  Where  the  testator  in  a  fit  of  sudden  anger  against  one 

tearing.  0f  the  devisees,  under  his  will,  tore  it  twice  through  ;  but, 
his  arm  being  arrested  by  a  bystander,  and  his  anger 
mitigated  by  the  submission  of  the  devisee,  proceeded  no 
further ;  and,  after  having  fitted  the  pieces  together,  and 
finding  that  no  particular  word  had  been  obliterated,  said, 
"  It  is  a  good  job  it  is  no  worse  "  ;  the  Court  of  King's 
Bench  held  that  the  jury  were  right  in  finding  that  there 
was  no  revocation  (0). 

In  order  to  revoke  a  will  by  tearing,  it  is  not  necessary 
to  rend  it  into  more  pieces  than  it  originally  consisted  of, 
but  it  is  sufficient  if  the  testator  intended  the  tearing 
actually  done  of  itself  to  work  a  revocation,  without  any 
further  act ;  but  in  a  case  in  which  there  was  satisfactory 
evidence  that,  the  paper  had  been  duly  executed,  and  no 
evidence  to  prove  that,  by  partial  tearing,  the  testator  had 
carried  into  effect  an  intention  he  at  one  time  had  to  revoke 
the  instrument,  it  was  held  entitled  to  probate  (p). 

T.  M.  B.  having  executed  a  codicil  at  the  foot  of  his 
will,  subsequently  cut  off  his  signature  to  the  will,  and  it 
appearing  from  affidavit  that  he  believed  that  by  destroy- 
ing the  will  he  had  also  destroyed  the  codicil,  and  that  on 
his  death  bed  he  told  his  wife  he  would  die  intestate  and 
gave  her  directions  accordingly,  the  Court  held   that  he 

(?i)  Doe  v.  Harris,  6  A.  &  E.  209  ;  and  see  1  Wins.  Exors.  8th  ed.  139. 
(o)  Doe  v.  Perkea,  3  B.  &  A.  489  ;  and  see  Colberg,  2  Curt.  832. 
{p)  Elmes  v.  E.,  1  Sw.  &  Tr.  155  ;  27  L.  J.  96. 
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thereby  intended  to  revoke  the  codicil  as  well  as  the  will, 
and  it  was  held  to  have  been  revoked  (q). 

A  testator  after  duly  executing  his  will,  which  was  in  J^rtial  or 

J  _  <=>  total  revo- 

five  sheets,  each  of  which  was  signed  by  himself  and  cation, 
initialed  by  the  attesting  witnesses — took  out  three  sheets* 
and  substituted  three  new  ones — which  he  signed,  but 
which  were  not  attested.  He  did  not  alter  the  date  of  the 
will,  nor  did  he  re-sign  it,  nor  was  it  re-attested,  and  the 
three  original  sheets  could  not  be  found.  It  was  held  that 
the  will  was  not  entitled  to  probate,  it  having  been 
revoked  (r). 

Where  a  testator  tears  or  cuts  away  only  a  portion 
of  a  will,  leaving  his  own  signature,  or  the  signatures  of 
the  attesting  witnesses  untouched,  this  is  only  a  revocation 
of  the  portion  of  the  will  torn  or  cut  away  (s). 

Where  a  testatrix  tore  up  a  codicil  under  the  erroneous 
impression  that  it  had  been  unduly  executed,  and  sent 
the  torn  pieces  to  her  solicitor  to  re- copy  for  execution,  but 
died  before  executing  it ;  it  was  held  to  be  no  revocation  (t). 

When  a  will  has  been  traced  into  the  testator's  custody,  Presump- 
and  there  is  no  evidence  of  its  having  subsequently  gone  truction  by 
out  of  his  custody,  and  it  is  not  forthcoming  at  his  death, testator- 
there  is  a  presumption  that  it  was  destroyed  by  him  animo 
revocandi  (u).     This  presumption  may  be  rebutted  by  pro- 
bable circumstances,  amongst  which  declarations  by  the  tes- 
tator of   unchanged  affection    and  intention   have    much 
weight  (v). 

(q)  Bleckley,  8  P.  D.  1G9.  See  also  Hobbs  v.  Knight,  1  Curt.  768  ; 
Gullan,  Sw.  &  Tr.  '23  ;  27  L.  J.  15  ;  Bell  v.  Fothergdl,  2  P.  &  D.  148. 

(r)  Treloar  v.  Lean,  14  P.  D-  49. 

(.-•)  Clark  v.  Scripps,  2  Roberts,  563. 

(r)  Thornton,  14  P.  D.  82. 

(u)  ditto  v.  Gilbert,  9  Moo.  P.  C.  131  (1854). 

(v)  Patten  v.  Ponlton,  1  Sw.  &  Tr.  55  ;  27  L.  J.  41  ;  Welsh  v.  Phillips, 
1  Moo.  P.  C.  302.  See  also  Stephens  v.  Taprell,  2  Curt.  45S  ;  Cheese  v. 
Lovejoy,  2  P.  D.  251 ;  46  L.  J.  66. 
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Proof  of  The  strongest  proof  of  adherence  to  the  will,  and  of 

adherence  .  V  .  . 

to  wife.      the  improbability  of  its  destruction,  arises  from  the  con- 
tents of  the  will  itself  (w). 

Twoincon-        Where    there    are    two    totally    inconsistent    wills,    of 
wills.         the    same  date  or  undated,  and   there  is  no  satisfactory 
evidence   to  show   which   of  the   two  was  last    executed, 
neither  of  the  wills  is  entitled  to  probate  (x). 

Will  exe-  When  a  will  has  been  executed  in  duplicate,  the  revo- 

cuted  in  _  *■  \ 

duplicate,   cation  of  one  duplicate  by  any  of  the  modes  directed  by 
the  statute,  is  a  revocation  of  both  (y). 

Tust6b  ^  w^  proved  to  have  been  in  the  custody  of  a  testator 

the  animus  afc   a   time  when  he  has  been  of  unsound  as  well  as  of 

revocandi. 

sound  mind,  and  on  his  death  discovered  to  have  been 
torn  by  him,  or  not  forthcoming,  the  burden  of  showing 
that  it  was  revoked  by  him,  by  tearing  or  by  destruction, 
when  of  sound  mind,  lies  upon  the  party  who  sets  up  the 
revocation  (z). 

A  testator,  having  erased  a  clause  in  his  will  after  the 
execution,  asked  a  friend  to  make  a  fresh  copy  of  the  wilL 
omitting  the  erased  clauses.  The  cop}'-  was  made,  but  the 
person  who  made  it  by  mistake  omitted  several  other 
clauses.  The  copy  was  duly  executed,  and  the  omissions 
were  not  discovered  until  after  the  testator's  death,  both 
wills  having  remained  in  his  custody  up  to  that  time.  The 
two  wills  were  not  inconsistent  with  each  other,  and  the 
latter  contained  no  express  clause  of  revocation.  Probate 
was  granted  of  both  documents  upon  parol  evidence  of  the 
circumstances  under  which  they  were  drawn  up  and  exe- 

(w)  Saunders  v.  S.,  6  N.  C.  522. 

(x)  1  Wms.  Exors.  8th  ed.  169. 

(y)  Killican  v.  Parker,  1  Lee,  662  ;  Iioughey  v.  Morton,  3  Hagg.  191. 

(z)  Harris  v.  Berrall,  1  Sw.  &  Tr.  153  ;  Sprigge  v.  P.,  1  P.  &  D.  608; 
38  L.  J.  4. 
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cuted,  as  together  containing  the  deceased's  last  will  and 
testament  (a). 

A  will  torn  under  an  erroneous  belief  that  it  was  invalid, 
was  admitted  to  probate,  as  the  act  done  was  not  accom- 
panied by  the  intention  to  revoke  (6). 

Where  a  testator  had  executed  a  will  in  1864,  which  he  Dependent 

relative 

destroyed  in  1865,  with  an  intention  expressed  at  the  time,  revoca- 
that  he  wished  to  substitute  for  it  a  will  of  1862,  which  he 
held  in  his  hand,  it  was  held  that  the  act  of  destruction 
being  referable  solely  to  his  intention  to  validate  the  will 
of  1862,  and  that  act  being*  conditional,  and  the  condition 
being  unfulfilled,  the  will  of  1864  was  entitled  to  pro- 
bate (c). 

The  Court  refused  to  revoke  a  grant  o-f  administration 
with  the  will  annexed,  on  the  ground  that  the  administra- 
trix had  intermeddled  (d). 

There  are  other  defences  which  may  be  set  up  to  a  will  Testamen- 
in  addition  to  those  specified  in  the  form  of  a  statement  of  not  intend- 
defence    given  in  the    schedule   to    the    Surrogate    Court  erfecVas'a 
Rules  of  1892  ;  e.g.,  that  the  paper,  though  testamentary  on  Wl11- 
the  face  of  it,  and  duly  executed,  was  executed  by  the 
deceased  without  any  intention  that  it  should  effect  the 
disposition  of  his  property  after  death  ;    in  other  words, 
that  it  was  executed  as  a  sham  will  (e). 

Where  a  testatrix  executed  a  will  in  virtue  of  a  power 
of  appointing  and  disposing  of  a  fund,  and  subsequently 
executed  a  document  headed,  "  This  is  not*meant  as  a  will, 

(a)  Birks  v.  B.,  4  Sw.  <fe  Tr.  23  ;  34  L.  J.  90. 

(b)  Giles  v.  Warren,  2  P.  &  D.  401 ;  41  L.  J.  50;  see  also  Campbell  v. 
French,  3  Ves.  323. 

(c)  Poicell  v.  P.,  1  P.  &  D.  209 ;  35  L.  J.  100 ;  see  also  Dancer  v. 
Crabb,3  P.  <fe  D.  98 ;  42  L.  J.  53  ;  and  ante  p.  97. 

(d)  Reid,  11  P.  D.  188. 

(')  Lister  v.  Smith,  3  S.  &  T.  282;  33  L.  J.  29;  Trevelyan  v.  T., 
1  Pbillim.  149;  Nicholls  v.  N.,  2  Phillim.  180. 
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but  as  a  legal  guide,"  and  by  it  making  a  different  distri- 
bution of  the  fund,  probate  was  refused  of  the  docu- 
ment (/). 

Compro-  In  an  action  as  to  the  validity  of  a  will  when  terms  of 

action.  compromise  are  agreed  to  by  the  parties  who  are  siti  juris, 
the  Court  of  Probate  will  not  make  an  order  binding  infants 
to  the  terms  of  the  compromise  (g). 

Estoppel.  From  a  will,  the  validity  of  which  had  been  contested 

in  the  Probate  Division,  was  by  a  compromise  pronounced 
for.  Subsequently  the  party  who  had  contested  the  will 
discovered  that  it  was  a  forgery,  and  obtained  a  decree  in 
the  Court  of  Chancery  setting  the  compromise  aside  on 
the  ground  that  the  alleged  will  was  a  forgery,  and  that 
his  consent  to  the  compromise  was  procured  by  fraudulent 
representation.  The  defendant  then  propounded  an  earlier 
will,  and  the  former  plaintiffs  the  forged  will,  and  the 
Court  held  that  they  were  estopped  from  denying  the 
forgery  (h). 

Minority.  The  defendant  may  plead  that  the  deceased  was  under 
twenty-one  years  of  age  and  therefore  incapable  of  making 
a  will  (i). 

A  will  made  by  a  person  under  twenty-one  years  is 
invalid ;  and  it  was  so  held  where  the  testatrix  was  a 
married  woman  eighteen  years  of  age  (j). 

(f)  Ferguson  Davie  v.  F.  D.,  15  P.  D.  109. 

(g)  Norman  v.  Strains,  6  P.  D.  219. 

(h)  Priestman  v.  Thomas,  9  P.  D.  70,  210. 

(i)  See  The  Wills  Act,  R.  S.  O.  c.  109,  s.  11. 

(j)  Re  Murray  Canal.— Law  son  v.  Powers,  6  O.  R.  685. 
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CHAPTER  V. 

REPLY. 

"  The  plaintiff  shall  deliver  his  reply,  if  any,  within  three  Reply, 
weeks  after  the  defence  or  the  last  of  the  defences  shall 
have  been  delivered,  unless  the  time  shall  be  extended  by  the 
Court  or  a  Judge." — R.  381,  Rules  Supreme  Court  Jud.,  Ont. 

Adding  the  formal  commencement  and  conclusion,  the  Form  of 
reply  may  be  in  the  following  form  : —  reply. 

"  1.  The  plaintiff  joins  issue  upon  the  statement  of 
defence  of  the  defendant,  as  contained  in  the  first,  second, 
third,  fourth  and  fifth  paragraphs  thereof. 

"  2.  The  plaintiff  says  that  the  said  will  of  the  said 
deceased,  dated  the  was  duly  revoked 

by  the  will  of  the  propounded 

by  the  plaintiff  in  his  statement  of  claim  "  (a). 

Where  the  statement  of  defence  contains  a  charge  of  Where 
undue  influence  or  of  fraud,   or    an    allegation  that   the  require^o* 
deceased  at  the  time  of  the  execution  of  the  instrument  be,fpecifi" 

cally 

propounded  did  not  know  and  approve  of  its  contents,  or  denied. 
any  averment  other  than  a  denial  of  the  due  execution  of 
the  will,  and  of  the  testamentary  capacity  of  the  deceased  at 
the  time  of  his  execution,  the  plaintiff  should  in  his  reply 
specifically  traverse  the  charge  or  allegation  as  pleaded  (b). 

To  a  counter-claim  setting  up  a  will  of  subsequent  date  Reply  of 
to  that  of  the  will  propounded,  the  reply  of  incapacity  will  incaPacitv- 
not  be  struck  out  as  embarrassing  (c). 

"  There  is  no  limit,"  said  James  L.  J.,  "  as  to  what  may 
be  said  in  reply,  except  that  it  must  not  be  scandalous  or 
irrelevant.     The  plaintiff  is  left  as  much  at  liberty  in  his 

(a)  See  Form  No.  62  A.pp.  to  Rules  Supr.  Ct.  Jud.,  Ont. 

(b)  Thorp  v.  Holdsworth,  3  Ch.  Div.  637  ;  45  L.  J.  Ch.  406  ;  Byrd  v. 
Nunn,  7  Ch.  Div.  284;  47  L.  J.  Ch.  1. 

{e)  Smith  Rigg  v.  Hughes,  9  P.  D.  68. 
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reply  as  in  his  statement  of  claim.     ...     It  is  no  part  of 
the  statement  of  claim  to  anticipate  the  defence,  and  to  state 
what  the  plaintiff  would  have  to  say  in  answer  to  it "  (d). 
Revival  of        Where  in  the  statement  of  defence  it  is  alleged  that  the 

a  revoked        #  _  o 

will.  will  propounded  by  the  plaintiff  has  been  revoked  by  a 

subsequent  will  or  testamentary  paper,  the  plaintiff  may 
plead  the  revival  of  the  will  he  propounded,  by  a  will  or 
other  testamentary  paper  executed  subsequently  to  the 
execution  of  the  revoking  instrument.  In  order  to 
revive  a  revoked  will  by  a  subsequent  testamentary 
instrument,  the  revoked  will  must  be  in  existence  at 
the  time  of  the  execution  of  the  instrument  (e),  and  it 
must  also,  by  referring  in  adequate  terms  to  the  revoked 
will,  show  an  intention  to  revive  the  same.  Sec.  24  of 
The  Wills  Act  of  Ontario,  provides  that  "no  will  or  codicil, 
or  any  part  thereof,  which  shall  be  in  any  manner  revoked, 
shall  be  revived  otherwise  than  by  the  re-execution  there- 
of, or  by  a  codicil,  executed  in  the  manner  hereinbefore 

Intention  required,  and  showing  an  intention  to  revive  the  same  ; 
and  where  any  will  or  codicil  which  shall  be  partly 
revoked,  and  afterwards  wholly  revoked,  is  revived,  such 
revival  shall  not  extend  to  so  much  thereof  as  was  revoked 
before  the  revocation  of  the  whole  thereof,  unless  an  inten- 
tion to  the  contrary  is  shown." 

"  In  order  to  satisfy  the  requirement  of  the  statute  that 
a  testamentary  instrument  has  revived  the  revoked  will, 
it  must  show  an  intention  to  revive  the  same,  and  the 
intention  must  appear  on  the  face  of  the  instrument, 
either  by  express  words  referring  to  the  will  as  revoked 
and  importing  an  intention  to  revive  the  same,  or  by  a 
disposition  of  the  testator's  property  inconsistent  with  any 
other   intention,  or  by  some  other  expression  conveying 

(d)  Hall  v.  Eve,  4  Ch.  Div.  345  C.  A.;  46  L.  J.  Ch.  145. 

(e)  Hall  v.  Tokelove,  2  Roberts.  318  ;  Rogers  v.  Qoodenough,  2  S.  &  T. 
342  ;  31  L.  J.  49  ;  Steele,  1  P.  &  D.  575  ;  36  L.  J.  72,  n.;  9  L.  R.  Ir.  Ch.  D. 
516. 
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to  the  mind  of  the  Court  with  reasonable  certainty  the 
existence  of  the  intention.  Since  the  passing  of  this  statute 
a  will  cannot  be  revived  by  mere  implication  "  (/). 

In  1866,  one  P.  C.  made  his  will.  In  1876:  after  the 
passing  of  the  Wills  Act  of  Ontario  which  applied  to  all 
wills  made  after  January  1,  1874,  he  made  a  second  will 
The  will  of  1876  revoked  the  former.  In  1880  he  caused 
the  will  of  1876  to  be  destroyed  animo  cancellandi  and 
stating  an  intention  to  thereby  revive  the  will  of  1866 
which  was  still  in  his  'possession.  An  issue  was  tried  at 
the  non-jury  sittings  of  the  County  Court  of  the  County 
of  York,  and  the  learned  Judge  held  that  in  order  to  revive 
the  will  of  1866,  the  formalities  of  the  Wills  Act,  sec.  24, 
should  have  been  observed  ;  and  that  not  having  been 
done,  the  deceased  died  intestate  (g). 

Reference  in  a  codicil  to  a  revoked  will  by  its  date 
only  has  been  held  insufficient  to  revive  it  or  to  revoke  an 
intermediate  will,  where  there  was  no  evidence  on  the  face 
of  the  codicil  of  an  intention  to  revive  the  will  so  referred 
to  and  to  revoke  the  intermediate  will  (//). 

"No  pleading  subsequent  to  reply  other  than  a  joinder  Leave  re- 
of  issue  shall  be  pleaded  without  leave  of  the  Court  or  a  subsequent 
Judge,  and  then  upon  such  terms  as  the  Court  or  a  Judge  pea  lng0' 
shall  think  fit."— R.  382. 

"Subject  to    the  last   preceding  rule,  every   pleading  Time  for 
subsequent  to  reply  shall   be  delivered  within   four  days  reply  and 
after  the    delivery  of    the   previous    pleading,  unless  the  ^adme-s^ 
time  is  extended  by  the  Court  or  a  Judge." — R.  383. 

Leave  for  further  time  to  deliver  a  pleading  is  obtained 
by  an  order  of  the  Judge  on  summons. 

(f)  Steele,  infra;  and  see  Furcell  v.  Bergin  and  Mucdonell  v.  Purcell, 
ante  p.  44. 

id)  Gonlin  v.  C,  24  U.  C.  L.  J.  497,  (1888). 

(ft)  Steele,  1  P.  &  D.  575  ;  37  L.  J.  72,'n. 

H.s.c.—  29 
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CHAPTER   VI. 


EVIDENCE. 


Rules  of  "The  rules  of  evidence  observed  in  the   High   Court 

6vicienc6  in 

High         shall  be  applicable  to  and  observed  in   the  trial  of   all 
observed.6 questions  of  fact  in  the  Surrogate  Courts." — S.  C.  A.  s.  29. 


Attend- 
ance of 
parties  or 

witnesses. 


Produc- 
tion of 
-deeds. 


Mode  of 

taking  evi- 
dence in 
conten- 
tious mat- 
ters. 


"  Every  Surrogate  Court  may  require  the  attendance  of 
any  party  in  person,  or  of  any  person  whom  it  may  think 
fit  to  examine  or  cause  to  be  examined  in  any  suit  or  other 
proceeding  in  respect  of  matters  or  causes  testamentary 
and  ma}'  examine  or  cause  to  be  examined  upon  oath  or 
affirmation,  as  the  case  may  require,  parties  and  witnesses 
by  word  of  mouth,  and  may  either  before  or  after,  or  with 
or  without  such  examination,  cause  them  or  any  of  them  to 
be  examined  on  interrogatories,  or  receive  their  or  any  of 
their  affidavits  or  solemn  affirmations,  as  the  case  may  be ; 
and  each  of  the  said  Courts  may,  by  writ  of  subpoena  or 
subpoena  duces  tecum  (as  the  case  may  be),  require  such 
attendance  and  order  any  deeds,  evidences  or  writings,  to 
be  produced  before  itself  or  otherwise." — S.  C.  A.  s.  23. 

"  Subject  to  the  regulations  established  by  the  Rules 
and  Orders  heretofore  in  force  respecting  Surrogate  Courts, 
or  hereafter  to  be  made  under  this  Act,  the  witnesses,  and, 
where  necessary,  the  parties  in  all  contentious  matters 
where  their  attendance  can  be  had,  shall  be  examined  orally 
by  or  before  the  Judge  of  the  Surrogate  Court  in  open 
Court ;  and  subject  to  any  such  regulations  as  aforesaid, 
the  parties  may  verify  their  respective  cases  by  affidavit; 
but    the  deponent  in   every  such  affidavit    shall,   on  the 
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application  of  the  opposite  party,  be  subject  to  be  cross- 
examined  by  or  on  behalf  of  the  opposite  party  orally  in 
open  Court  as  aforesaid,  and,  after  such  cross-examination, 
may  be  re-examined  orally  in  open  Court  as  aforesaid  by 
or  on  behalf  of  the  party  by  whom  such  affidavit  was 
filed."— S.  C.  A.  s.  26. 

"  Where  a  witness  in  any  such  matter  is  without  the  CouI"ts 

.  may  issue 

limits  of  Ontario,  or  where   by   reason   of   his  illness  orcommis- 
otherwise,   the   Court  does  not    think  fit   to    enforce   the  the  exam- 
attendance  of   the  witness  in  open  court,  any  Surrogate ™tn'™°f 
Court  may  order  a  commission  to  issue  for  the  examination 
of  such  witness  on  oath  upon  interrogatories  or  otherwise, 
or  if  the  witness  be  within  the  jurisdiction  of  the  Court, 
may  order  the  examination  of  such  witness  on  oath  upon 
interrogatories  or  otherwise,  before  any  person  to  be  named 
in  such  order  for  the  purpose." — S.  C.  A.  s.  27. 

"  All  the  powers  given  to  the  County  Courts  by  the  law  Provisions 

.  .  .  J  of  certain 

for  enabling  the  said  Courts  to  issue  commissions  and  make  Acts  to 
orders  for  the  examination  of  witnesses  in  actions  depend- ap  J 
ing  in  such  Courts  and  to  enforce  such  examination  ;  and 
all  the  provisions  of  law  relating  to  County  Courts  for 
enforcing  examinations  or  otherwise,  applicable  thereto 
and  to  the  witnesses  examined,  shall  extend  and  be  appli- 
cable to  the  Surrogate  Courts,  and  to  the  examination  of 
witnesses  under  the  commissions  and  orders  of  the  said 
Courts,  and  to  the  witnesses  examined,  as  if  such  Courts 
were  County  Courts,  and  the  matter  before  them  respec- 
tively were  an  action  pending  in  the  County  Court." — 
S.  C.  A.  s.  28. 

On  the  subject  of  discovery  and  inspection  of    docu-  Discovery, 
ments  generally,  it  has  been  said  : — "  There  is  nothing  in 
modern  times  which    requires    greater  care  than  making 
orders  for  discovery  and  inspection  of    documents.     The 
old  practice  of  the  Court  of  Chancery  was  limited  to  cases 
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with  which  the  Chancery  Courts  were  familiar, — such  as 
breaches  of  trust,  where  all  the  documents  were  in  the 
possession  of  a  trustee,  and  the  cestui  que  trust  knew 
nothing  about  the  matter  ;  and  in  that  class  of  case  the 
practice  of  the  Court  of  Chancery  was  admirable,  and 
without  it,  it  would  have  been  impossible  to  administer 
justice.  But  the  tendency  to  extend  the  power  of  the 
Court  to  order  discovery  in  cases  of  a  totally  different 
character,  ought  to  be  very  carefully  checked  (a). 

The  following  are  the  Rules  of  Practice  of  the  Supreme 
Court  of  Judicature  for  Ontario  as  to  examination  for  dis- 
covery, and  as  to  production  and  inspection  of  documents : — 

Examina-  48T.  Any  party  to  an  action  or  issue  whether  plaintiff  or  defendant, 

tion  of  or  in  the  case  of  a  body  corporate,  any  one  who  is  or  has  been  one  of  the 
parties  tor  0Qjcers  0f  such  body  corporate,  may  without  any  special  order  for  the 
purpose  be  orally  examined  before  the  trial  touching  the  matters  in  ques- 
tion in  the  action  by  any  party  adverse  in  point  of  interest ;  and  may  be 
compelled  to  attend  and  testify  in  the  same  manner,  upon  the  same 
terms,  and  subject  to  the  same  rules  of  examination,  as  anv  witness 
except  as  hereinafter  provided. 

The  practice  provides  for  two  methods  of  disco veiy  • 
first,  by  production  of  documents;  and  second,  by  examin- 
ation of  the  party  (b) ;  the  rules  providing  for  it  being 
"  two  groups  of  rules,  487  to  506,  and  564  to  575  "  (c),  as 
amended  by  subsequent  rules.  Under  the  Judicature  Act, 
the  rules  previoush7  followed  in  the  Court  of  Chancery 
are  continued  as  to  the  right  to  discovery  (d)\  and  any 
party  to  an  action  is  entitled  to  a  discovery  of  any  fact 
within  his  opponent's  personal  knowledge  ;  and  to  a  dis- 

(«)  Per  Lindley,  L.J.,  in  Re  Willis  (1892),  3  Ch.  201.  In  that  matter 
which  was  a  motion  to  remove  a  trade  mark  from  the  register,  an  order 
had  been  made  for  discovery  of  documents  which  was  by  the  Court  of 
Appeal  considered  to  be  oppressive  and  rescinded. 

(b)  Per  Boyd,  C,  in  Lavery  v.  Wolfe,  10  P.  R.  488. 

(c)  The  Union  Bank  v.  Starrs,  13  P.  II.  108. 

(d)  Anderson  v.  Bank  of  British  Columbia,  2  Ch.  D.  604. 
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covery  of  any  documents  in  his  custody  or  under  his 
control,  touching  the  matters  in  question  (e). 

That  which  is  common  to  both  plaintiff  and  defendant 
may  be  inquired  into ;  but  the  plaintiff  is  not  entitled  to 
discovery  of  facts  or  documents  which  are  exclusively 
matters  of  defence  (/). 

The  parties  are  also  entitled  to  discovery  as  to  matters 
set  up  in  a  counter-claim  (g). 

Where  the  issue  raised  relates  to  the  testamentary 
capacity  of  the  deceased,  the  enquiry  may  legitimately 
extend  to  the  history  of  a  considerable  portion  of,  or  even 
the  whole  of  his  life ;  and  it  is  extremely  difficult  to  say 
before  the  time  what  evidence  relating  to  any  particular 
portion  of  his  life  may  or  may  not  at  the  trial  turn  out  to 
be  material  to  the  issue.  There  are  four  grounds  for 
objecting  to  discovery  : — (1)  That  the  matter  in  respect  to 
which  discovery  is  sought  is  immaterial  to  the  issue  j 
(2)  That  it  may  subject  the  opposite  party  to  a  penal  con- 
consequence ;  (3)  That  it  is  a  privileged  communication  j 
■(4)  That  it  relates  exclusively  to  matters  of  defence  (h). 

48N-  A  person  for  whose  immediate  benefit  an  action  is  prosecuted  Party 
or  defended  is  to  be  regarded  as  a  party  for  the  purpose  of  examination-  benefitted. 

489.  The  examination  on  the  part  of  the  plaintiff  may  take  place  -p;me  wnen 
at  any  time  after  the  statement  of  defence  of  the  party  to  be  examined  examina- 
hasbeen  delivered  or  after  the  time  for  delivering  the  same  has  expired  ;  ?10?  ^ia^ 
and  the  examination  on  the  part  of  a  defendant  may  take  place  at  any 
time  after  such  defendant  has  delivered  his  statement  of  defence;  and 
the  examination  of  a  party  to  an  issue,  at  any  time  after  the  issue  has 
been  filed. 

(e)  hye.ll  v.  Kennedy,  8  App.  Cas.  234;  Boulton  v.  Blake,  11  P  R. 
196  ;  Coulton  v.  McPhersun,  12  P.  R.  (530  ;  Whutely  v.  Crawford,  5  £  &  B. 
709. 

(f)  Queen  Victoria  Niagara  Fails  Park  Commissioners  v.  Hoivard, 
J 3  P.  R.  i4;  Whately  v.  Crawford,  5  E.  &  B.  709. 

(g)  Ashler/  v.  B&nton,  13  P.  R  98  ;  Kingsley  v.  Dunn,  13  P.  R.  300. 
(h)  C.  &  Tr.  11th  ed.  476. 
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Subptena  490-  Whenever  a  party  is  entitled  to  examine  another  party  he 

pointment  may  Procure  an  appointment  therefor  from  the  Local  Registrar,  Local 
Master,  Deputy  Clerk  of  the  Crown,  or  a  special  examiner,  in  the  County 
where  the  party  to  be  examined  resides,  and  the  party  to  be  examined, 
upon  being  served  with  a  copy  of  the  appointment  and  a  subpoena,  and 
upon  payment  of  the  proper  fees,  shall  attend  thereon  and  submit  to 
examination. 


Service  of  491.  The  party  examining  shall  serve  a  copy  of  the  appointment 

ment  upon  the  solicitor  of  the  party  to  be  examined,  if  he  has  a  solicitor  in  the 

cause,  at  least  forty-eight  hours  before  the  examination. 


Order  to 
examine. 


Time. 


492.  Upon  application  to  the  Court  or  a  Judge,  an  order  may  be 
made  for  the  examination  of  any  party  liable  to  be  examined  as  aforesaid 
before  any  other  person  or  in  any  other  county  than  those  before  men- 
tioned, and  upon  service  of  a  copy  of  the  appointment  of  the  person 
before  whom  the  examination  is  to  take  place  and  a  copy  of  the  order 
upon  the  party  to  be  examined,  and  upon  payment  of  the  proper  fees  he 
is  to  attend  and  submit  to  examination.  A  copy  of  the  appointment 
shall  be  served  upon  the  solicitor  of  the  party  at  least  forty-eight  hours 
before  the  examination. 


Produc-  493.   The  party  or  person  to  be  examined  shall,  if  so  required  by 

tion  of  notice,  produce  on  the  examination  all  books,  papers  and  documents 
which  he  would  be  bound  to  produce  at  the  trial  under  a  subpoena  duces 
tecum. 

("  The  rule  as  to  discovery  is  the  exact  contrary  to  that  as  to  produc- 
tion. You  must  set  out  every  deed  you  have  in  your  possession,  whether 
you  are  bound  to  produce  it  or  not  ")  (i). 

Parties  and  494.  Any  party  or  officer  so  examined,  may  be  further  examined 

others  may  on  J1is  own  behalf,  or  on  behalf  of  the  body  corporate  of  which  he  is  or  has 
ed  on  their  Deen  an  officer,  in  relation  to  any  matter  respecting  which  he  has  been 
own  be-  examined  in  chief ;  and  when  one  of  several  plaintiffs  or  defendants  has 
half.  been  examined,  any  other  plaintiff  or  defendant  united  in  interest  may 

be  examined  on  his  own  behalf  or  on  behalf  of  those  united  with  him  in 

interest,  to  the  same  extent  as  the  party  examined. 

When  ex-  495.  Such    explanatory    examination    shall    be    proceeded    with 

planatory  immediately  after  the  examination  in  chief,  and  not  at  any  future  period,, 
examina-     except  by  ieave  0f  the  Court  or  a  Judge;  and  for  the  purposes  of  this  and 

til  Oil    tO  * 

take  place,  the  preceding  Rule,  when  the  officer  of  a  body  corporate  has  been  so 
examined  as  aforesaid  on  behalf  of  the  body  corporate,  the  body  corpo- 
rate shall  be  deemed  to  be  fully  represented  by  such  officer. 

(t)  Per  Jessel,  M.  R.,  in  Swanstoii  v.  Lishman,  45  L.  T.  N.  S.  360. 
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496.  Any  party  or  person  examined    orally  under  the  preceding  Mode  of 
Rules  shall  be-subject  to  cross-examination  and  re-examination  ;  and  the  jj^Jj"  ™8 
examination,  cross-examination  and  re-examination  shall  be  conducted  tion. 

as  nearly  as  may  be  in  the  mode  in  use  on  a  trial. 

497.  A  party  to  the  action  who  admits,  upon  his  examination,  that  A  party 
he  has  in  his  custody  or  power  any  deed,  paper,  writing,  or  document  ^n^n&g_ 
relating  to  the  matters  in  question  in  the  cause,  is  to  produce  the  same  sion  0f 
for  the  inspection  of  the  party  examining  him  upon  the  order  of  the  documents 
Court  or  a   Judge,  or  of  the  Deputy   Clerk,   Local  Registrar,   Special  [^red  to 
Examiner,  or  Local  Master,  before  whom  he  is  examined,  and  for  that  produce 
purpose  a  reasonable  time  is  to  be  allowed.     But  no  party  shall  be  obliged  them. 

to  produce  any  deed,  paper,  writing,  or  document,  which  is  privileged  or 
protected  from  production. 

498-  Either  party  may  appeal  from  the  order  of  the  Deputy  Clerk 
Local  Registrar,  Master,  or  Examiner ;  and  thereupon  the  Deputy 
Clerk,  Local  Registrar,  Master,  or  Examiner,  is  to  certify  under  his 
hand  the  question  raised  and  the  order  made  thereon. 

499.  Any  party  or  person  refusing  or  neglecting  to  attend  at  the  Penalty  re- 
time and  place  appointed  for  his  examination,  or  refusing  to  be  sworn  or  .l^m2i 

to  answer  any  lawful  question  put  to  him  by  the  examiner  or  by  any  answer,  &c 
party  entitled  so  to  do,  or  his  counsel,  solicitor  or  agent,  shall  be  deemed 
guilty  of  a  contempt  of  Court  and  proceedings  may  be  forthwith  had  by 
attachment.  If  a  defendant,  he  shall  be  liable  to  have  his  defence,  if 
any,  struck  out,  and  to  be  placed  in  the  same  position  as  if  he  had  not 
defended  ;  and  the  party  examining  may  apply  to  the  Court  or  a  Judge 
for  an  order  to  that  effect,  and  an  order  may  be  made  accordingly. 

500.  If  the  party  or  person  under  examination  demurs  or  objects  Demurrer 
to  any  question  or  questions  put  to  him,  the  question  or  questions  so  put,  to  ques- 
and  the  demurrer  or  objection  of  the  witness  thereto,  shall  be  taken  down 

by  the  examiner  and  transmitted  by  him  to  the  office  of  the  Court  where 
the  pleadings  are  filed  to  be  there  filed  ;  and  the  validity  of  such  demurrer 
or  objection  shall  be  decided  by  the  Court  or  a  Judge  ;  and  the  costs  of 
and  occasioned  by  such  demurrer  or  objection  shall  be  in  the  discretion 
of  the  Court  or  Judge. 

501.  Subject  to  the  2  next  following  Rules  the  depositions  taken  jjep0Si_ 
upon  any  such  oral   examination  as  aforesaid  shall  be  taken  down  in  turns  to 
writing  by  the  examiner,  not  ordinarily  by  question  and  answer,  but  in  ,®  *     en 
the  form  of  a  narrative,  expressed  in  the  first  person  ;  and  when  com- 
pleted shall  be  read  over  to  the  party  examined,  and  shall  be  signed  him 

in  the  presence  of  the  parties,  or  of  such  of  them  as  may  think  fit  to 
attend. 
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Signingde-  (a)  In  case  the  party  or  person  examined  refuses  or  is  unable  to  sign 

positions.    tjie  depositions,  then  the  examiner  shall  sign  the  same ;  and  the  examiner 

may  upon  every  examination  state  any  special  matter  to  the  Court  if  he 

thinks  fit. 


Taking 

down 

questions. 


(b)  It  shall  be  in  the  discretion  of  the  examiner  to  put  down  any 
particular  question  or  answer,  if  there  appears  to  be  any  special  reason 
for  so  doing,  and  any  question  or  questions  objected  to  shall  at  the 
request  of  either  party  be  noticed  or  referred  to  by  the  examiner  in  or 
upon  the  depositions  ;  and  he  shall  state  his  opinion  thereon  to  the 
counsel,  solicitors,  agents  or  parties,  and  if  requested  by  either  party,  he 
shall  on  the  face  of  the  depositions  refer  to  such  statement. 


Short- 
hand. 


502.  In  case  of  an  examination  before  the  trial,  or  otherwise  than 
at  the  trial  of  an  action,  if  the  examining  party  desires  to  have  such 
examination  taken  in  shorthand,  he  shall  be  entitled  to  have  it  so  taken 
at  the  place  of  examination  by  the  examiner  or  by  a  shorthand  writer 
approved  by  the  examiner  and  duly  sworn  by  him,  except  where  the 
Court  or  a  Judge  sees  fit  to  order  otherwise. 


Examina- 
tions, how 
to  be  taken 
in  short- 
hand. 


Certified 
copy  to 
have  effect 
of  original 
deposi- 
tions. 


Deposi- 
tions to  be 
returned 
to  Court. 


Office 
copies. 


1 336.  Rule  503  is  rescinded  and  the  following  substituted  therefor  : 

"  503.  Where  an  examination  in  a  cause  or  proceeding  in  any  court 
is  taken  by  the  Examiner,  shorthand  writer  as  aforesaid,  or  any  other 
duly  authorized  person,  in  shorthand,  the  examination  may  be  taken 
down  by  question  and  answer  ;  and  in  such  case  it  shall  not  be  necessary 
for  the  depositions  to  be  read  over  to,  or  signed  by,  the  person  examined, 
unless  the  Judge  so  directs  where  the  examination  is  taken  before  a 
Judge,  or  in  other  cases  unless  any  of  the  parties  so  desires." 

(a)  A  copy  of  the  depositions  so  taken,  certified  by  the  person  taking 
the  same  as  correct,  and  if  such  person  be  not  the  Examiner,  also  signed 
by  the  Examiner,  shall  for  all  purposes  have  the  same  effect  as  the 
original  depositions  in  ordinary  cases. 

504.  Wherever,  by  virtue  of  these  Rules,  an  examination  of  any 
party  or  witness  has  been  taken  before  a  Judge  of  the  High  Court  or  of 
any  County  Court,  or  before  any  officer  or  other  person  authorized  or 
appointed  to  take  the  same,  the  depositions  taken  down  by  the  examiner 
shall,  at  the  request  of  any  party  interested  and  upon  payment  of  his 
fees,  be  returned  to  and  kept  in  the  office  of  the  Court  in  which  the  pro- 
ceedings are  carried  on  ;  and  office  copies  of  such  depositions  may  be 
given  out,  and  the  examinations  and  depositions  certified  under  the  hand 
of  the  Judge  or  other  officer  or  person  taking  the  same,  or  a  copy  thereof 
certified  under  the  hand  of  the  proper  officer,  shall,  without  proof  of  the 
signature,  be  received  and  read  in  evidence,  saving  all  just  exceptions. 
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505    Every   Judge,    officer  or  other  person   taking  examinations  Examiners 

under  these  Rules,  may,  and  if  need  be  shall,  make  a  special  report  to  may  n!  ,e 

'        •"  r  r  a  special 

the  Court  in  which  such  proceedings  are  pending,  touching  such  examin-  report  to 

ation  and  the  conduct  or  absence  of  any  witness  or  other  person  thereon  the  Court. 

or  relating  thereto ;  and  the  Court  shall  institute  such  proceedings  and 

make  such  order  upon  such  report  as  justice  may  require,  and  as  maybe 

anstitnted  and  made  in  any  case  of  contempt  of  the  Court. 

506.  Any  party  may,  at  the  trial  of  an  action  or  issue,  use  in  evi-  Part  of  ex- 
dence  any  part  of  the  examination  of  the  opposite  parties  ;  provided  fin-u"a  1°n 
always,   that  in  such  case  the  Judge  may  look  at    the    whole   of   the  deuce, 
examination,  and  if  he  is  of  opinion  that  any  other  part  is  so  connected 
with  the  part  to  be  so  used  that  the  last  mentioned  part  ought  not  to  be 
used  without  such  other  part,  he  may  direct  such  other  part  to  be  put  in 
evidence. 

The  power  of  compelling'  discovery  is  auxiliary  to  the  Discovery. 
trial  of  questions  of  fact  by  a  jury  before  the  Court  itself, 
and  the  Court  of  Probate  in  England  exercises  such  power 
in    cases  where    the    Court   of    Chancery  would   grant  a 
discovery  (j). 

In  an  action  to  establish  a  will,  all  papers  though  not 
evidence  per  se,  if  not  protected,  are  to  be  produced  (k). 

The  defendants  in  an  action  propounding  a  will  having —in  pro- 
applied  for  inspection  of  documents,  it  appeared  that  the 
solicitor  for  the  plain  tiff  had  for  many  years  acted  as 
solicitor  for  the  testatrix  whose  will  was  in  dispute,  and 
had  in  his  possession  diaries,  extracts  from  diaries,  cash 
ledgers,  bankers  cash  books,  and  other  entries  and  memo- 
randa relating  to  the  testatrix  and  her  affairs.  It  was  held 
that  the  papers  above  mentioned  being  the  private  property 
of  the  solicitor,  the  plaintiff  could  not  be  compelled  to  pro- 
duce them  for  inspection  ;  and  further  that  an  order  could 
not  be  made  directing  the  administrator  pendente  lite  to 
inspect  the  papers  and  take  copies  of  them  for  the 
defendants  (I). 

(j)  Hunt  &  Gothed  v.  Anderson,  1  P.  &  D.  476. 
(k)  Cameron  v.  C,  10  P.  R.  522  (1885). 
(/)  O'Shae  v.  Wood,  [1891]  P.  237  ;  286. 
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Produc-  The  plaintiff  sued  to  recall  probate  on  the  ground  that 

tion  of  '  L  .  " 

documents  the  testator  was  not  of  sound  mind,  and  that  the  will  was 

sionaieS  obtained  by  the  undue  influence  of  the  defendants,  two  of 
privilege—  wnom  were  the  executors,  and  the  third  universal  legatee. 
After  the  commencement  of  the  action,  four  anonymous 
letters  relating  to  the  matters  in  dispute  were  received — 
two  by  the  plaintiff,  one  by  her  solicitor,  and  another  by 
her  counsel  in  the  action.  It  was  held  by  the  Court  of 
Appeal,  varying  the  order  of  Butt,  J.,  that  the  letters  to  the 
plaintiff  must  be  produced,  but  that  the  letters  to  the 
solicitor  and  counsel  were  privileged,  for  they  must  be 
taken  to  have  been  sent  to  them  for  the  purposes  of  the 
action  and  by  reason  of  their  being  the  plaintiffs  legal 
advisers  in  the  action,  and  the  privilege  was  not  lost 
because  they  were  not  sent  in  consequence  of  any  request 
by  the  solicitor  and  counsel  nor  obtained  by  their  exer- 
tions. The  plaintiff  in  the  same  action  delivered  interro- 
Interroga-  gatories    for    the   examination  of    the  defendants,  asking 

tones.  °  .  '  » 

what  sums  they  had  received  from  the  testator  by  way  of 
payment  for  services,  loan  or  gift,  and  whether  the  uni- 
versal legatee  had,  since  the  death  of  the  testator,  made 
over  any  and  what  part  of  the  property  to  the  other 
defendants.  The  defendants  declined  to  answer  these 
interrogatories  as  irrelevant: — It  was  held,  affirming  the 
order  of  Butt,  J.,  that  the  interrogatories  must  be  answered, 
the  period  in  the  first  interrogatory  being  limited  to  three 
years  (m). 

lars?1  'CU  In  an    action    for   probate    the  Court  will    not    order 

particulars  to  be  given  of  incapacity  (n).  Nor  of  undue 
influence  (o). 

()ii)  In  re  Thomas  Hollowai/ ;   Young  v.  Holloway,  12  P.  &  D.  167. 

(n)  Hankinson  v.  Barningham,  9  P.  D.  62. 

(o)  Lord  Salisbury  v.  Nvgent,  0  P.  D.  (C.  A.)  23. 
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507.   It  shall  be  lawful  for  the  Court  or  a  Judge  at  any  time  pend-  Order  for 
ing  any  action  or  proceeding,  to  order  the   production    by  any  party  production 
thereto,  upon  oath,  of  such  of  the  documents  in  his  possession  or  power  ments. 
relating  to  any  matter  in  question  in  such  action  or  proceeding,  as  the 
Court  or  Judge  thinks  right ;  and  the  Court  may  deal  with  such  docu- 
ments, when  produced,  in  such  manner  as  appears  just. 

50S-  Any  party  may,  after  the  defence  is  delivered,  or  a  plaintiff 
may,  after  the  time  for  delivering  the  defence  has  expired,  and  any  party 
to  an  issue  may,  after  the  issue  has  been  filed,  obtain  an  order  of  course 
upon  praecipe,  directing  the  adverse  party  within  10  days  after  the 
service  thereof,  to  make  discovery  on  oath  of  the  documents  which  are  or 
have  been  in  his  possession  or  power,  relating  to  any  matters  in  question 
in  the  action  ;  and  to  produce  and  deposit  the  same  with  the  proper  offi- 
cer for  the  usual  purposes,  and  such  party  shall  make  discovery  and 
produce  and  deposit  the  documents  accordingly,  without  further  notice. 

509.  As  to  third  party. 

510.  A  person  for  whose  immediate  benefit  an  action  is  prosecuted  Person 

or  defended  is  to  be  regarded  as  a  party  for  the  purpose  of  production  of  ,     ,  ' 

documents.  certain 

purposes. 

511.  Where  the  party  required  to  produce  documents  is  a  corpora-  Affidavit 

tion  aggregate,  the  affidavit  shall  be  made  by  one  of  the  officers  of  the  cor-  °.n  Pf     ue~ 
"&     °       '  J  tion  by  a 

poration,  and  his  affidavit  shall  have  the  same  effect  (as  nearly  as  may  corpora- 
be)   as  the  affidavit  of  a  party,  unless  where  the  Court  or  Judge  sees  tion. 
reason  for  holding  otherwise. 

512.  Rescinded  by  1337. 

513.  The  affidavit  to  be  made  by  a  party  against  whom  an  order  Affidavit 
for  production  has  been  made,  shall  specify  which,  if  any,  of  the  docu  cm  "   , 
ments  therein  mentioned  he  objects  to  produce,  and  said  affidavit  may  form  of. 
be  in  the  Form  No.  48  in  the  Appendix  with  such  variations  as  circum- 
stances may  require. 

514.  Every  party  to  an  action  or  other  proceeding  shall  be  entitled,  Notice  to 
at  any  time  before  or  at  the  hearing  thereof,  to  give  notice  in   writing  to  5r<i(,m°pnts 
any  other  party  in  whose  pleadings  or  affidavits  reference  is   made  to  referred  to 
any  document  to  produce  such  document  for  the  inspection  of  the  party  m  pleading 
giving  the  notice,  or  of  his  solicitor,  and  to  permit  him  to  take  copies  tjavitS- 
thereof  ;  and  any  party  not  complying  with  such  notice  shall  not  after- 
wards be  at  liberty  to  put  any  such  document  in  evidence  on  his  behalf 

in  the  action  or  proceeding,  unless  he  satisfies  the  Court  that  the  docu- 
ment relates  only  to  his  own  title,  he  being  a  defendant  to  the  action,  or 
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that  he   had    some  other  sufficient  cause  for  not    complying  with  the 
notice. 


Form  of 
notice  to 
produce. 


51»1.  Notice  to  any  party  to  produce  any  documents  referred  to  in 
his  pleading  or  affidavits  may  be  in  the  Form  No.  23  in  the  Appendix, 
or  to  the  same  effect. 


Notice  to  516.  The  party  to  whom  such  notice  is  given  shall  within  2  days 

inspect.  from  the  receipt  of  the  notice,  if  all  the  documents  therein  referred  to 
have  been  set  forth  by  him  in  such  affidavit  as  is  mentioned  in  Eule  513, 
or  if  any  of  the  documents  referred  to  in  the  notice  have  not  been  set 
forth  by  him  in  any  such  affidavit,  then  within  4  days  from  the  receipt 
of  the  notice,  deliver  to  the  party  giving  the  same  a  notice  stating  a 
time  within  3  days  from  the  delivery  thereof  at  which  the  documents,  or 
such  of  them  as  he  does  not  object  to  produce,  may  be  inspected  at  the 
office  of  his  solicitor,  and  stating  which  (if  any)  of  the  documents  he 
objects  to  produce  and  on  what  ground.  Such  notice  may  be  in  the 
Form  No.  25,  in  the  Appendix  (p),  with  such  variations  as  circumstances 
may  require. 

Order  for  517.  If  the  party  served  with  notice  under  Rule  516  omits  to  give 

inspection  sucn  notice  of  a  time  for  inspection,  or  objects  to  give  inspection,  the 
'  party  desiring  it  may  apply  to  a  Judge  for  an  order  for  inspection. 


Applica- 
tion for 
order. 


When  in- 
spection 
objected 
to. 


—  right 
depending 
on  ques- 
tion. 


518.  Every  application  for  an  order  for  inspection  of  documents 
shall  be  to  a  Judge.  And,  except  in  the  case  of  documents  referred  to  in 
the  pleadings  or  affidavits  of  the  party  against  whom  the  application  is 
made,  or  disclosed  in  his  affidavit  of  documents,  such  application  shall 
be  founded  upon  an  affidavit  showing  of  what  documents  inspection  is 
sought,  that  the  party  applying  is  entitled  to  inspect  them,  and  that 
they  are  in  the  possession  or  power  of  the  other  party. 

51 1>.  If  the  party  from  whom  discovery  of  any  kind  or  inspection 
is  sought  objects  to  the  same,  or  any  part  thereof,  the  Court  or  a  Judge, 
if  satisfied  that  the  right  to  the  discovery  or  inspection  sought  depends 
on  the  determination  of  any  issue  or  question  in  dispute  in  the  action,  or 
that  for  any  other  reason  it  is  desirable  that  any  issue  or  question  in 
dispute  in  the  action  should  be  determined  before  deciding  upon  the 
right  to  the  discovery  or  inspection,  may  order  that  such  issue  or  ques- 
tion be  determined  first,  and  reserve  the  question  as  to  the  discovery  or 
inspection. 

In  an  action  in  which  the  plaintiff  charged  fraud  in 
obtaining  a  will,  which  charge,  if  established,  would  have 
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enabled  the  plaintiff  to  claim  a  share  of  the  estate  as  one 
of  the  heiresses  at  law,  it  was  considered  that  the  right  to 
discovery  and  inspection,  or  the  production  of  documents, 
depended  upon  the  question  as  to  the  will  being  determined 
in  the  plaintiff's  favour  ;  and  not  having  been  so  deter- 
mined, discovery  and  production  were  refused  (q). 

52©.  If  any  party  fails  to  comply  with  any  order  for  production  or  Conse- 

insoection  of  documents,  he  shall  be  liable  to  attachment.     If  a  defend-  c{!,ences.  of 
1  ,  disobeying 

ant,  he  shall  be  liable  to  have  his  defence,  if  any,  struck  out,  ana  to  be  an  order 

placed  in  the  same  position  as  if  he  had  not  defended  ;  and  the  party  f°r  dis- 

who  obtained  the  order  for  production  or  inspection  may  apply  to  the         rjr" 

Court  or  a  Judge  for  an  order  to  that  effect  and  an  order  may  be  made 

accordingly. 

52 3.  Where  the  application  for  such  last  mentioned  order  is  made  Service  of 

by  reason  of  default  in  production  of  books  and  papers  in  the  Master's  notice  on 

™  ,  ■■  -,  .  .        .  ,     solicitor 

office,  or  pursuant  to  an  order  to  produce,  or  m  carrying  in  accounts,  wjien  „  ^ 

service  of  the  notice  of  motion  upon  the  solicitor  of  the  party  required  cient. 

to  obey  the  same,  is  to  be  sufficient  service. 

522.  Service  of  an  order  for  discovery  or  inspection  made  against  Service  of 
any  party  on  his  solicitor  shall  be  sufficient  service  to  found  an  applica-  notice  on 
tion  for  an  attachment  for  disobedience  to  the  order.     But  the  party  wnen  suffi- 
against  whom  the  application  for  an  attachment  is  made  may  shew  in  cient. 
answer  to  the  application  that  he  has  had  no  notice  or  knowledge  of  the 

order. 

523.  A  solicitor  upon  whom  an  order  against  any  party  for  dis-  Attach- 
coverj-  or  inspection  is  served  under  the  last  Rule,  who  neglects  without  merit  of 
reasonable  excuse  to  give  notice  thereof  to  his  client  shall  be  liable  to  an  so  1C1  or' 
attachment. 

524:.  The  preceding  Rule  as  to  preliminary  examination  of  parties,  Rules  as  to 
and  discovery  and  inspection  of  documents,  shall,  so  far  as  practicable,  examina- 
apply  to  parties  residing  out  of  Ontario,  and  in  such  cases  the  Court  or  cove'  ^n(j 
Judge  may  oHer  the  examination  of  the  parties  to  be  taken  at  such  inspection 
place  and  in  such  manner  as  may  seem  just  and  convenient,  and  service  to  aPPJy  to 
of  the  order  .for  examination,  discovery,  or  inspection,  and  of  all  other  sid,no-  (H,t 
papers  necessary  to  obtain  the  benefit  of  the  provisions  of  the  said  Rule  of  Ontario, 
shall  be  sufficient  if  made  on  the  solicitor  of  the  party  in  action,  in  the 

(grj  McGregor  v.  McDonald,  11  P.  R.  380;  see  also  Hurst  v.  Barber, 
12  P.  R.  467. 
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same  manner  as  other  papers  in  the  action  are  served  on  the  solicitor 
therein  ;  unless  the  Court  or  Judge  makes  other  order  to  the  contrary  > 
and  if  there  is  no  such  solicitor,  or  he  cannot  for  any  reason  be  served, 
the  Coui't  or  Judge  may  order  the  service  in  any  other  manner  to  be 
mentioned  in  the  order  in  that  behalf. 


Parties 
may  con- 
cur in 
stating 
special 
case. 


Special  Case. 

554.  The  parties  may  after  the  writ  of  summons  has  been  issued 
in  any  action,  or  in  any  pending  matter  not  commenced  by  writ,  concur 
in  stating  the  questions  of  law  arising  in  action  or  matter  in  the  form  of 
a  special  case  for  the  opinion  of  the  Court. 

(a)  The  parties  to  a  special  case  may,  if  they  think  tit,  enter  into  an 
agreement  in  writing,  that  on  the  judgment  of  the  Court  being  given  in 
the  affirmative  or  negative  of  the  question  or  questions  of  law  raised  by 
the  special  case,  a  sum  of  money,  fixed  by  the  parties  or  to  be  ascertained 
by  the  Court  or  in  such  manner  as  the  Court  may  direct,  shall  be  paid 
by  one  of  the  parties  to  the  other  of  them,  either  with  or  without  costs 
of  the  action  or  matter  ;  and  the  judgment  of  the  Court  may  be  entered 
for  the  sum  so  agreed  or  ascertained,  with  or  without  costs,  as  the  case 
may  be,  and  execution  may  issue  upon  such  judgment  forthwith,  unless 
otherwise  agreed,  or  unless  stayed  on  appeal ; 

(b)  Upon  the  argument  of  such  case  the  Court  and  the  parties  shall 
be  at  liberty  to  refer  to  the  whole  contents  of  the  documents  referred  to, 
and  the  Court  shall  be  at  liberty  to  draw  from  the  facts  and  documents 
stated  in  any  such  special  case  any  inference,  whether  of  fact  or  law, 
which  might  have  been  drawn  therefrom  if  proved  at  a  trial. 

Prelimin-  555-  If  it  appears  to  the  Court  or  a  Judge,  either  from  the  state- 

ary  ques-  ment  of  claim  or  defence  or  reply,  or  otherwise  that  there  is  in  any 
tionof  law.  ;lcj.;on  or  matter  a  question  of  law  which  it  would  be  convenient  to  have 
decided  before  any  evidence  is  given  or  any  question  or  issue  of  fact  is 
tried,  or  before  reference  is  made  to  a  referee  or  an  arbitrator,  the  Court 
or  Judge  may  make  an  order  accordingly,  and  may  direct  such  question 
of  law  to  be  raised  either  by  special  case  or  in  such  other  manner  as  the 
Court  or  Judge  may  deem  expedient ;  and  all  such  further  proceedings 
as  the  decision  of  such  question  of  law  may  render  unnecessary  may 
thereupon  be  stayed. 

556.  Every  special  case  shall  be  signed  by  the  several  parties  or 
their  solicitors,  and  shall  be  filed  by  the  plaintiff.  Copies  for  the  use  of 
the  Judges  shall  be  delivered  by  the  plaintiff. 

557.  No  special  case  in  an  action  to  which  a  married  woman,  not 
being  a  party  thereto  in  respect  of  her  separate  property,  or  of  any  sepa- 
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rate  right  of  action  by  or  against  her,  or  an  infant,  or  person  of  unsound 
mind  not  so  found  by  inquisition,  is  a  party  shall  be  set  down  for  argu- 
ment without  leave  of  the  Court  or  a  Judge,  the  application  for  which 
must  be  supported  by  sufficient  evidence  that  the  statements  contained 
in  such  special  case,  so  far  as  the  same  affect  the  interest  of  such  married 
woman,  infant,  or  person  of  unsound  mind,  are  t?ue. 

558-  The  4  next  proceeding  Rules  shall  apply  to  every  special  case  Applica- 

stated  in  an  action  or   matter  or  in  any  proceeding  incidental  to  an  tK'n  °* 

rules, 
action. 

Evidence  Generally. 

550-  All  writs  of  subpoena  may  be  tested,  or  may  bear  date  upon  Subpoenas. 
the  day  when  the  same  are  issued. 

560.  No  subpoena  for  the  production  of  an  original  record,  or  of  Subpoena 
an  original  memorial  from  any  registry  office,  shall  be  issued,  unless  the     ■  Proc'uce 
order  of  the  Court  or  a  Judge  is  produced  to  the  officer  issuing  the  same,  record  not 
and  hied  with  him,  and  unless  the  writ  is  made  conformable  to  the  de- to.  issue 
scription  of  the  document  in  such  order.  order 

561.  Any  number  of  names  may  be  included  in  one  subptxna,  and  Any  num- 
no  more  than  one  subpoena  shall  be  allowed  on  taxation  of  costs,  unless    ™  °    • 

a  sufficient  reason  be  established  to  the  satisfaction  of  the  taxing  officer  one  sub- 
for  issuing  more  than  one.  poena. 

562.  Wherever  any  party  in  any  civil  action   desires  to  call  the  Calling 
opposite  party  as  a  witness  at  the  hearing  or  trial  he  shall  either  subpoena  °!,'J?S1  e 
such  party  or  give  him  or  his  solicitor  at  least  eight  days'  notice  of  the 
intention  to  examine  him  as  a  witness  in  the  cause,  and  if  such  party 

does  not  attend  on  such  notice  or  subpoena,  such  non-attendance  shall  be 
taken  as  an  admission  pro  confesso  against  him  in  any  such  action,  unless 
otherwise  ordered  by  the  Court  or  Judge  in  which  or  before  whom  such 
examination  is  pending,  and  a  general  finding  or  judgment  may  be  had  Admission 
against  the  party  thereon,  or  the  plaintiff  may  be  non-suited,  or  the  pro-^ro  con~ 
ceedings  in  the  action  may  be  postponed  by  the  Court  or  Judge,  on  such 
terms  as  the  Court  or  Judge  sees  fit  to  impose. 

563.  Upon  proof  to  the  satisfaction  of  the  Judge  presiding  at  the  Bench 
sittings  of  any  Court  of  the  service  of  a  subpoena  upon  any  witness  who  warrants, 
fails  to  attend  or  to  remain  in  attendance  in  accordance  with  the  require- 
ments of  the  subpoena,  and  that  a  sufficient  sum  for  his  fees  as  a  witness 

had  been  duly  paid  or  tendered  to  him,  and  that  the  presence  of  such 
witness  is  material  to  the  ends  of  justice,  the  said  Judge  may,  by  his 
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warrant,  directed  to  any  sheriff  or  other  officer  of  the  Court,  or  to  any 
constable,  cause  such  witness  to  be  apprehended  and  forthwith  brought 
before  him  or  any  other  Judge  who  may  thereafter  preside  at  such  sit- 
tings, to  give  evidence,  and  in  order  to  secure  his  presence  as  a  witness, 
such  witness  may  be  taken  on  such  warrant  before  the  presiding  Judge 
and  detained  in  the  custody  of  the  person  to  whom  the  warrant  is 
directed,  or  otherwise,  as  the  presiding  Judge  may  order,  until  his 
presence,  as  such  witness,  shall  be  required,  or,  in  the  discretion  of  the 
said  Judge,  he  may  be  released  on  a  recognizance  (with  or  without  sure- 
ties) conditioned  for  his  appearance  to  give  evidence. 

(a)  The  warrant  may  be  similar  to  the  Form  No.  202  in  the  Appen- 
dix, and  may  be  executed  in  any  part  of  Ontario. 

Evidence  nt  Trials  and  References. 

Evidence  »"><>  i-  In  the  absence  of  any  agreement   between  the  parties,  and 

on  trial  to  SUDiect  to  these  Rules,  the  witnesses  at  the  trial  of  an  action  or  at  an 
be  viva  .   ,  ■     ,.  ,  .      ,     .  -,.  „ 

cnce%  assessment  of  damages  shall  be  examined  viva  voce  and  in  open  Court, 

but  the  Court  or  a  Judge  may  at  anytime  for  sufficient  reason  order  that 
any  particular  fact  or  facts  may  be  proved  by  affidavit,  or  that  the 
affidavit  of  any  witness  may  be  read  at  the  hearing  or  trial,  on  such 
conditions  as  the  Court  or  Judge  may  think  reasonable,  or  that  any  wit- 
ness whose  attendance  in  Court  ought  for  some  sufficient  cause  to  be 
dispensed  with,  be  examined  before  an  examiner  ;  provided  that  where  it 
appears  to  the  Court  or  Judge  that  the  other  party  bona  fide  desires  the 
production  of  a  witness  for  cross-examination,  and  that  such  witness  can 
be  produced,  an  order  shall  not  be  made  authorizing  the  evidence  of  the 
witness  to  be  given  by  affidavit. 

Or  before  a  505-  All  witnesses  in  any  matter  pending  before  a  Master,  Local 

Master  or  Referee,  shall  give  their  testimony  viva  voce,  and  be  subject  to 
examination  before  the  Master,  unless  it  is  otherwise  ordered  by  the 
Master,  or  by  the  Court  or  a  Judge,  on  special  grounds,  or  with  the 
consent  of  the  parties  in  the  suit  or  controversy  to  which  the  testimony 
relates. 

Examina-  £»6G.  The  Court  or  a  Judge  may,  in  any  cause  or  matter  where  it 

tion  neces-  appearg  necessary  for  the  purposes  of  justice,  make  any  order  for  the 

purposes     examination  upon  oath  before  an  officer  of  the  Court,  or  any  other  person 

of  justice.   or  perSons,  and  at  any  place,  of  any  witness  or  person,  and  may  order 

any  deposition  so  taken  to  be  filed  in  the  Court,  and  may  empower  any 

party  to  the  cause  or  matter  to  give  such  deposition  in  evidence  therein, 

on  such  terms,  if  any,  as  the  Court  or  Judge  may  direct. 
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1 341.  Rule  5615  is  amended  by  adding  thereto  the  following  words  : 
"  (a)  Such  examination  in  the  absence  of  any  order  to  the  contrary 
shall  be  conducted  in  accordance  with  the  practice  hereinbefore  pre- 
scribed upon  examinations  for  discovery  in  so  far  as  the  same  shall  be 
applicable." 

"  This  rule  does  extend  no  doubt,  as  it  says,  to  all 
cases  where  it  shall  appear  necessary  for  the  purposes  of 
justice  "  (r). 

567-  At  the  trial  of  an  action,  or  of  any  further  directions  therein,  Affidavits 
affidavits  of  particular  witnesses,  or  affidavits  as  to  particular  facts  and  hy  consent, 
circumstances,  may  be  used  by  consent,  or  by  leave  of  the  Court ;  and  0f  tj,e 
such  consent  may  be  given  on  behalf  of  persons  under  disability,  with  Court, 
the  approbation  of  the  Court. 

568-  In  case  the  parties  in  any  action  consent  to  the  evidence  being  When  to 
taken  by  affidavit  as  between  the  plaintiff  and  the  defendant,  the  plaintiff  "f  f^e^  ',y 
within  14  days  after  such  consent  has  been  given,  or  within  such  time  as 

the  parties  may  agree  upon,  or  a  Judge  in  Chambers  may  allow,  shall  file 
his  affidavits  and  deliver  to  the  defendant  or  his  solicitor  a  list  thereof. 

569.  The  defendant  within  14  days  after  delivery  of  such  list,  or  When  t;> 
within  such  time  as  the  parties  may  agree  upon,  or  a  Judge  in  Chambers  be  tiled  by 
may  allow,  shall  file  his  affidavits  and  deliver  to  the  plaintiff  or  his 
solicitor  a  list  thereof. 

570-  Within  7  days  after  the  expiration  of  the  said  14  days,  or  such  Filing1  affi 

other  time  as  aforesaid,  the  plaintiff  shall  file  his  affidavits  in  replv,  c'avits  m 

replv 
which  affidavits  shall  be  confined  to  matter  strictly  in  reply,  and  shall 

deliver  to  the  defendant  or  his  solicitor  a  list  thereof. 

571.  Where  the  evidence  is  taken  by  affidavit,  any  party  desiring  Cross-ex- 
to  cross-examine  a  deponent  who  has  made  an  affidavit  filed  on  behalf  animation 
of  the  opposite  party,  may  serve  upon  the  party  by  whom  such  affidavit  (]av;t 
lias   been  filed,    a    notice    in  writing,  requiring  the  production  of   the 
deponent  for  cross-examination  before  the  Court  at  the  trial,  such  notice 
to  be  served  at  any  time  before  the  expiration  of  14  days  next  after  the 
end  of  the  time  allowed  for  filing  affidavits  in  reply,  or  within  snch  time 
as  in  any  case  the  Court  or  a  Judge  may  specially  appoint ;  and  unless 
such  deponent  is  produced  accordingly,  his  affidavit  shall  not  be  used  as 
as  evidence  unless  by  the  special  leave  of  the  Court.     The  party  produc- 
er)   Warner  v.  Mosses,  L.  R.  16  Ch.  D.  100  ;  see  also  Fisken  v.  Cham- 
berlain, 9  P.  R.  284  ;  Hooey  v.  Gilbert,  12  P.  R.  114. 
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ing  such  deponent  for  cross-examination  shall  not  be  entitled  to  demand 
the  expenses  thereof  in  the  first  instance  from  the  party  requiring  such 
production. 

Compel-  572.  The  party  to  whom  such  notice  as  is  mentioned  in  the  last 

ling  atten-  preceding  .Rule  is  given,  shall  be  entitled  to  compel  the  attendance  of  the 
witness.       deponent  for  cross-examination  in  the  same  way  as  he  might  compel  the 
attendance  of  a  witness  to  be  examined. 

573.   (Relates  to  actions  for  libel  or  slander.) 

Copies  of  574.  Where  an  examination  of    any  party  or  parties,  witness  or 

deposi-  witnesses,  has  been  taken  before  a  Judge  of  the  High  Court,  or  of  any 
tions  certi-  County  Court,  or  before  any  other  officer  or  person  appointed  to  take  the 
admissible  same,  copies  of  such  examinations  and  depositions  certified  under  the 
inevide'ce.  hand  of  the  Judge,  officer  or  other  person  taking  the  same  shall,  without 

proof  of  the  signature,  be  received  and  read  in  evidence,  saving  all  just 

exceptions. 

Evidence  575.  An  affidavit  of  the  solicitor  in  the  cause  or  his  clerk,  of  the 

ot  service    service  of  any  notice  to  produce,  and  of  the  time  when  it  was  served, 

or  notice  to 

produce,      with  a  copy  of  such  notice  to  produce,  shall  be  sufficient  evidence  of  the 

service  of  the  notice,  and  of  the  time  when  it  was  served. 

Evidence  on  Motions. 

Evidence  576-   Upon   any   motion   or   petition,    evidence  may  be    given    by 

on  motion,  affidavit, 
or  petition. 

1345-  Rule  577  is  rescinded  and  the  following  substituted  therefor  : 

Evidence  "  577.  Every  person  who  makes  an  affidavit  to  be  used  in  any  action 

oncommis-  or  proceeding  other  than  on  production  of  documents  shall  be  liable  to 

be  taken  in  cross-examination  thereon,  and  may  be  required  to  attend  in  the  same 

shorthand,  manner,  and  subject  to  the  same  rules  as  a  party  to  be  examined  in  the 

cause,  but  the  Court  nevertheless  may  act  upon  the  evidence  before  it  at 

the  time,  and  may  make  such  order  as  appears  necessary  to  meet  the 

justice  of  the  case." 

Attend-  578.  A  party  to  any  action  or  proceeding  may,  by  a  writ  of  subpoena 

ance  or  ^  testificandum,  or  duces  tecum,  require  the  attendance  of  a  witness  to  be 

for  exam-  examined  before  the  Court,  or  before  any  officer  having  jurisdiction  in 

ination  on  t^ie  County  where  the  witness  resides  for  the  purpose  of  using  his  evi. 

how  pro'-  dence  upon  any  motion,  petition,  or  other  proceeding  before  the  Court,  or 

cured.  any  Judge  or  judicial  officer  in  Chambers. 
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(a)  The  attendance  of  such  witness  is  to  be  secured  in  the  same 
manner,  and  subject  to  the  same  rules,  as  upon  the  examination  of  a 
party  in  the  cause. 

57!>.  Upon  the  hearing  of  any  motion  before  the  High  Court  or  a  Court  or 

Judge    the  Court  or  Judge  at  discretion,  and  upon  such  terms  as  it  or "  udge 

he  thinks  reasonable,  may  from  time  to  time  order  to  be  produced  such  hearing 

documents  as  it  or  he  thinks  fit,  and  may  order  such  witnesses  as  it  or  he  motion  or 

thinks  necessary,  to  appear  and  be  examined  viva  voce  before  such  Court      "imons, 

^L  order  pro- 

or  Judge,  or  before  a   Judge  of  any  County  Court,  or  before  any  other  duction  or 

person,  and  upon  reading  the  report  of  the  Judge  of  the  County  Court,  or  viva  v°ce 

other  person,  as  the  case  may  be,  or  if  no  such  reference  is  made,  then  ^ 

upon  examining  such  documents  or  hearing  such  witnesses  by  the  Court 

or  Judge,  the  Court  or  Judge  may  make  such  order  as  seems  just ;  and  in 

cases  within  the  jurisdiction  of  a  County  Court,  the  Court  or  a  Judge  .     , 

.  ,  .  -And  may 

therein  having  jurisdiction  in  the  case,  may  order  the  production  of  doc-  make  rule- 

uments  or  the  attendance  of  witnesses  before  such  Court  or  Judge,  or  or  order 

before  the  Clerk  of  such  County  Court,  and  upon  hearing  such  evidence 

or  reading  the  report  of  the  Clerk,  may  make  such  order  as  seems  just, 

in  like  manner  as  if  the  proceedings  were  had  in  the  High  Court. 

580.  The  Court  or  Judge  may,  by  the  order,  command  the  attend  Power  to 

ance  of  the  witnesses  named  therein  for  the  purpose  of  being  examined,  comIjel  &t- 

,  ,,  ,  .  .,.  ,        -,  '  tendance 

or  may  command  the  production  of  any  writings  or  other  documents,  to  ,„.  prociuc- 

be  mentioned  in  the  rule  or  order,  and  in  the  case  of  a  Judge,  he  may,  if  tioninsuch 

necessary  or  convenient  so  to  do,  direct  the  attendance  of  the  witness  to  c'   es' 

be  at  his  own  place  of  abode  or  elsewhere. 

P»81.  If  in  addition  to  the  service  of  the  order  an  appointment  of  Disobedi- 
the  time  and  place  of  attendance  in  obedience  thereto,  signed  by  the  per-  fuce  to  be 
son  or  persons  appointed  to  take  the  examination,  or  by  one  or  more  of  Qf  Court 
such  persons,  is  also  served  together  with    or  after  the  service  of  the 
order,  the  wilful  disobedience  of  the  order  shall  be  a  contempt  of  Court,  witnesses 
and  proceedings  may  be  forthwith  had  by  attachment.     But — 1.  Every  to  be  paid 
person  whose  attendance  is  so  required,  shall  be  entitled  to  the  like  pay-  w?e^S jS' 
ment  for  attendance  and  expenses  as  if  he  had  been  subpoenaed  to  attend  uments 
upon  a  trial ;    2.  No  person  shall  be  compelled  to  produce  under  any  such  n,'e('  not  be 
rule  or  order,  any  writing  or  other  document  which  he  would  not  be  com- * 

pellable  to  produce  at  the  trial  of  the  cause  ;    3.   The  Court  or  Judge,  or    , 

...,.,..  ...  ..  ,,  „         EiXamma- 

person  appointed  to  take  the  examination,  may  adjourn  the  same  from  tjons  ad- 
time  to  time  as  occasion  may  require.  journed. 

5S£.   The  Sheriff,  gaoler  or  other  officer  having  the  custody  of  any  Prisoners 
prisoner,  shall  take  the  prisoner  for  any  examination  authorized  by  these  brought  to 
Rules,  when  so  directed  by  an  order  of  the  Court  or  Judge  ;  which  order? 
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may  be  issued  by  the  Court  or  Judge  under  such  circumstances  as  appear 
to  warrant  the  production  of  the  prisoner. 

Copies  of  583.  Whenever  any  party  wishes  to  produce  to  the  Court   or  a 

proceed-      ju(jge  the  writ  or  any  pleading,  or  other  proceeding  riled  in  any  office  of 

mgs  may  "  J  L  °  r  . 

be  ob-  tne  Court,  he  may  demand  and  receive  from  the  officer  in  whose  office 

tained.  the  writ,  pleading  or  other  proceeding  is,  a  copy  of  the  same  certified  by 
the  officer  to  be  a  true  copy  of  the  original,  and  the  copy  so  certified  shall 
be  admissible  in  evidence  in  all  causes  and  matters  and  between  all  per- 
sons and  parties,  to  the  same  extent  as  the  originals  would  be  admissible. 

Default  in  584-  Where  default  is  made  in  the  payment  of  money  appointed  to 

payment,     De  p,^  jnto  a  Barjk  the  certificate  of  the  Cashier,  Manager,  or  Agent  of 

proved.        *ne  Bank,  where  the  same  is  made  payable,  or  of  the  like  Bank  officer, 

shall  be  sufficient  evidence  of  default.     Where  the  affidavit  of  the  party 

entitled  to  receive  the  same  is  by  the  present  practice  required,  the  same 

shall  still  be  necessary. 

Further  585-  In  all  appeals,  either  to  the  Court  of  Appeal  or  the  High  Court 

evidence  in  or  a  ju(jgGj  aua  on  au  motions  to  set  aside  or  vary  verdicts  or  judgments 
etc,  '  or  hearings  in  the  nature  of  appeals,  the  Court  or  Judge  appealed  to  shall 

have  all  the  powers  and  duties  as  to  amendment  and  otherwise  of  the 
Court,  Judge  or  officer  appealed  from,  together  with  full  discretionary 
power  to  receive  further  evidence  upon  questions  of  fact ;  such  evidence 
to  be  either  by  oral  examination  before  the  Court  or  Judge  appealed  to, 
or  by  affidavit,  or  by  depositions  taken  before  a  special  examiner  or 
Commissioner. 

(2)  Such  further  evidence  may  be  given  without  special  leave  upon 
interlocutory  applications,  or  in  any  case  as  to  matters  which  have 
occurred  after  the  date  of  the  decision  from  which  the  appeal  is  brought. 

(3)  Upon  appeals  from  a  judgment  upon  the  merits  at  the  trial  or 
hearing  of  any  action  or  matter,  such  further  evidence  (save  as  aforesaid; 
shall  be  admitted  on  special  grounds  only,  and  not  without  the  special 
leave  of  the  Court 


Commissions  to  Examine  Witnesses. 

Non-resi-  586.  In  case  a  party  to  any  civil  action  is  resident  out  of  Ontario, 

dent  party.  an(j  jn  case  the  opposite  party  requires  a  commission  to  examine  such 
non-resident  party,  and  states  by  affidavit  the  facts  intended  to  be  proved 
before  such  commission,  and  in  case  the  Court  or  Judge  is  satisfied  that 
such  commission  is  applied  for  in  good  faith  and  not  for  purposes  of 
delay,  the  Court  in  which  the  action  has  been  brought,  or  any  Judge 
thereof  may,  at  the  instance  of  the  opposite  party,  issue  a  commission 
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for  the  examination  of  such  non-resident  party  in  the  same  manner  as  a  Facts  to  he 

commission  may  be  issued  for  the  examination  of  witnesses.  8^?™n  °n 

J  affidavit. 

587.  If  such  party  refuses  to  attend  before  the  Commissioners,  such  Refusal  to 
refusal,  being  proved  by  affidavit  or  otherwise  to  the  satisfaction  of  a  attend. 
Judge  of  the  Court  in  which  the  action  or  the  trial  is  pending,  shall 
authorize  a  verdict  or  judgment  to  pass  against  the  party,  or  he  shall  be 
non-suited. 

588.  In  case  the  plaintiff  or  defendant  in  any  action  in  the  High  Aged  or 
Court  or  in  any  County  Court,  is  desirous  of  having  at  the  trial  thereof  ' 
the  testimony  of  any  aged  or  infirm  person  resident  within  Ontario,  or 

of  any  person  who  is  about  to  withdraw  therefrom,  or  who  is  residing 
without  the  limits  thereof,  the  Court  in  which  the  action  is  pending,  or 
a  Judge  thereof,  may,  upon  the  motion  of  such  plaintiff  or  defendant, 
and  upon  hearing  the  parties  order  the  issue  of  a  commission  or  commis- 
sions under  the  seal  of  the  Court  in  which  the  action  is  pending  to  a  Commis- 
Commissioner  or  Commissioners,  to  take  the  examination  of  such  person  sion. 
or  persons  respectively. 

Rules  566  and  588  are  in  pari  materia  and  contemplate  Examma- 

1  l  tions  ae 

the  examination  of  a  witness  de  bene  esse  who  is  about  to  bene  esse. 
withdraw  from    Ontario  or  who  is  residing   without  the 
limits  thereof.     And  where  such  a  witness  comes  within 
the  jurisdiction,    and  is  about  to  return  to  his  home  an   ' 
order  may  be  made  for  his  examination  while  within  the 
jurisdiction  (.§). 

Under  sec.  26  of  20  &  21  Vict.  c.  77,  Imp.,  the  Probate 
Division  has  power  to  order  a  commission  to  issue  to 
examine  a  person  as  to  his  knowledge  of  a  testamentary 
paper  (t). 

The  application  for  a  commission  to  examine  witnesses 
out  of  the  jurisdiction  is  one  going  to  the  discretion  of  the 
Court  (u). 

An  examination  for  discovery  may  be  taken  in  long 
vacation  (v). 

(s)  Delap  v.  Charlebois,  14  P.  It.  142. 

(t)  Banfield  v.  Pickard,  6  P.  D.  33. 

(u)  Kidd  v.  Perry,  14  P.  R.  364;  see  also  Porter  v.  Buulton,  14  P.  R. 
318. 

(i>)  Hogaboom  v.  Cox  &  Co.,  15  P.  R.  127  (1893). 
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Notice  of  5S9.  Due  notice  of  every  such  commission  shall  be  given  to  the 

commis-      adverse  party,  to  the  end  that  he  may  cause  the  witnesses  to  be  cross- 
sion. 


examined. 


Commis-  590.  Foreign  commissions  for  the  examination  of  witnesses  with- 

sions  on       out  the  jurisdiction  of  the  Court,  in  proceedings  before  a  Master  may,  on 
.ofJSfilo^ ,    the  certificate  of  the  Master,  be  issued  upon  praecipe. 

Notice  of  591.  Upon  an  application  for  a  commission  to  take  evidence  the 

motion.  applicant  is  in  the  notice  of  motion  to  state  the  name  of  the  commis- 
sioner to  whom  he  desires  the  commission  to  be  issued ;  and  where  the 
opposite  party  desires  to  name  another  commissioner,  he  is  on  the  return 
of  the  motion,  to  give  notice  to  the  applicant  of  the  name  of  any  other 
commissioner. 

Commis-  592.  Upon  the  hearing  of  the  motion  the  Court  or  Judge  (or  officer 

sion  to         before  whom  the  motion  is  made)  may  order  the  issue  of  the  commission 
rected  directed  to  the  persons  so  named  or  to  such  other  person  or  persons  as 

may  seem  proper. 


Particu- 
lars to  be 
.stated  in 
order. 

Oral  or 
upon 

interroga- 
tories. 


593.  The  order  or  certificate  for  the  issue  of  a  commission  is  to 
state  the  name  of  the  commissioner  to  whom  it  is  to  be  directed,  and 
whether  the  examination  of  witnesses  thereunder  is  to  be  taken  upon 
oral  questions  or  upon  written  interrogatories,  and  also  whether  or  not 
notice  of  the  execution  thereof  is  to  be  given  to  the  opposite  party  ;  and 
in  case  notice  is  to  be  so  given,  then  the  name  and  the  address  of  the 
person  on  whom  such  notice  is  to  be  served  are  to  be  stated  in  the  order  {w). 


Mode  of 
examina- 
tion. 


591.  The  examination  of  witnesses  under  a  commission  is  to  be 
taken  either  orally  or  upon  written  interrogatories,  or  partly  in  one  way 
and  partly  in  the  other,  as  the  Court  or  a  Judge  may  direct.  All  oral 
questions  shall  be  reduced  into  writing  and  with  the  answers  thereto 
returned  with  the  commission. 


written  595-  Where  the  examination  is  to  take  place  upon  written  interro 

iriterroga-    gatories,  the  interrogatories  in  chief  are  to  be  delivered  to  the  opposite 
tones.  party  (unless  otherwise  ordered)  at  least  8  days  before  the  issue  of  the 

commission  ;  and  the  cross-interrogatories  are  to  be  delivered  to  the 
opposite  party  (unless  otherwise  ordered)  within  4  days  after  the  receipt 
of  the  interrogatories  in  chief ;  and  in  default  of  cross-interrogatories 
being  so  delivered,  the  opposite  party  may  send  the  commission  without 
cross-interrogatories. 


(w)  Vide  in  re  Thomas  Holloway,  ante. 
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The  rules  of  evidence  as  to  leading  questions  at  a  trial  Interroga- 

01  %  tones. 

cannot  be  strictly  applied  to  interrogatories  administered 
under  a  foreign  commission  in  the  master's  office.  An 
application  to  strike  out  objectionable  interrogatories  may 
be  made  before  the  issue  of  the  commission  to  take 
evidence  (x). 

596-  A  commission  (y)  may  be  executed  ex  parte,  unless  the  opposite  —  ex  parte. 
party  shall,  upon  the  hearing  of  the  application  for  the  order  or  Master's 
certificate  for  the  issue  of  the  commission,  require  notice  of  the  execution 
of  the  commission,  and  give  the  name  and  place  of  abode  of  some  person 
resident  within  two  miles  of  the  place  where  the  commission  is  to  be 
executed,  upon  whom  notice  may  be  served. 

597.  Where  notice  of  the  execution  of  the  commission  is  required  Notice  of 
to  be  served,  48  hours'  notice  shall  be  sufficient ;  such  notice  is  to  be  in  execution 
writing,  stating  the  time  and  place  of  the  intended  examination,  and  is  sjon 
to  be  addressed  to  the  person  named  for  that  purpose  in  the  order  or 
certificate  for  the  issue  of  the  commission ;  and  service  upon  him,  or 
upon  a  grown-up  person,  at  the  address  stated  in  the  order  or  Master's 
certificate,  shall  be  sufficient.     If  the  name  or  address  stated  in  such 
order  or  certificate  shall  prove  to  be  illusory  or  fictitious,  or  if  the  party 
so  notified  fails  to  attend,  pursuant  to  the  notice,  the  commission  may 
be  executed  ex  parte. 

59S.  In  the  event  of  any  witness  on  his  examination,  cross-exami-  Copies  as 
nation  or  re-examination,  producing  any  book,  document,  letter,  paper  evidence, 
or  writing,  and  refusing  for  good  cause  to  be  stated  in  his  deposition,   to 
part  with  the  original  thereof,  then  a  copy  thereof,  or  extract  therefrom, 
certified  by  the  commissioners  or  commissioner  present  to  be  a  true  and 
correct  copy  or  extract,  shall  be  annexed  to  the  witness'  deposition. 

599.  Every  witness  to  be  examined  under  the  commission  shall  be  Oath  of 
examined  on  oath,  affirmation,  or  otherwise  in  accordance  with  his  witness, 
religion,  by  or  before  the  said  commissioners  or  commissioner. 

600-   If  any  one  or  more  of  the  witnesses  do  not  understand  the  Exami- 
English  language  (the  interrogatories,  cross-interrogatories,  and  viva  vocena*lon 
questions,  as  the  case  may  be,  being  previously  translated  into  the  Ian-  ;nterure-' 
guage  with  which  he  or  they  is  or  are  conversant),  then  the  examination  ter. 
shall  be  taken  in  English  through  the  medium  of  an  interpreter  or  inter- 
preters, to  be  nominated  by  the  commissioners  or  commissioner,  and  to  be 

(x)  Lockwood  v.  Bew,  10  P.  R.  655. 
(y)  R.   1388. 
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previously  sworn  according  to  his  or  their  several  religions  by  or  before 
the  said  commissioners  or  commissioner  truly  to  interpret  the  question* 
to  be  put  to  the  witness  or  witnesses,  and  his  and  their  answers  thereto. 

Ueposi-  601.  The  depositions  to  be  taken  under  and  by  virtue  of  the  said 

tions  to  oe  commission  shall  be  subscribed  by  the  witness  or  witnesses,  and  by  the 

commissioners  or  commissioner  who  shall  have  taken  such  depositions. 


Evidence 
on  com- 
mission 
may  be 
taken  in 
shorthand 


Form 
amended. 


Return  of 
commis- 
sion and 
use  thereof 
as  evid- 
ence. 


Parties 
joining  in 
commis- 
sion. 


1346.  Rule  601  is  amended  by  adding  thereto  the  following  clause  : 

"  (a)  Provided  that  the  commissioner  or  commissioners,  if  the  ex- 
amining party  desires  to  have  such  examination  taken  in  shorthand, 
may  take  the  same  in  shorthand  or  employ  a  shorthand  writer,  approved 
by  him  or  them  and  duly  sworn,  in  which  case  the  examination  may  be 
taken  down  by  question  and  answer ;  and  it  shall  not  be  necessary  for 
the  depositions  to  be  read  over  or  signed  by  the  person  examined  unless 
any  of  the  parties  so  desire  ;  and  a  copy  of  the  depositions  so  taken, 
certified  by  the  commissioner  or  commissioners,  or  in  case  the  same 
shall  have  been  taken  in  shorthand  by  some  person  employed  for  the 
purpose  as  aforesaid,  certified  by  such  shorthand  writer  as  correct  and 
signed  by  the  commissioner  or  commissioners,  shall,  for  all  purposes, 
have  the  same  effect  as  the  original  depositions  in  ordinary  cases." 

(b)  Form  No.  118  (z)  is  amended  by  inserting  after  clause  six  the 
following  words :  — 

"  But  where  the  examination  is  taken  in  shorthand  it  is  not  neces- 
sary for  the  depositions  to  be  read  over  or  signed  by  the  witness  or 
witnesses,  unless  any  of  the  parties  desire  ;  but  in  such  case  a  copy  of 
the  depositions  in  long  hand  certified  by  the  shorthand  writer  as  correct 
is  to  be  attached  to  the  commission  and  signed  by  the  commissioner  or 
commissioners  who  shall  have  taken  the  depositions." 

603.  The  interrogatories,  cross-interrogatories,  and  depositions 
together  with  any  documents  referred  to  therein,  or  certified  copies 
thereof  or  extracts  therefrom,  shall  be  sent  to  the  Judge  or  officer  on  or 
before  such  day  as  may  be  ordered  in  that  behalf,  enclosed  in  a  cover 
under  the  seal  or  seals  of  the  said  commissioners  or  commissioner,  and 
office  copies  thereof  may  be  given  in  evidence  on  the  trial  of  the  action, 
by  and  on  behalf  of  the  said  parties  respectively,  saving  all  just  excep- 
tions, without  any  other  proof  of  the  absence,  from  this  country  of  the 
witness  or  witnesses  therein  named,  than  an  affidavit  of  the  solicitor  or 
agent  of  the  party  as  to  his  belief  of  such  absence. 

603.  Where,  upon  the  application  for  a  commission  to  take  evidence, 
the    opposite    party   desires   to    join   in  the   commission  and  examine 

(z)  I.  c.  of  the  Forms  in  Schedule  to  Jud.  Rules. 
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witnesses  on  bis  own  behalf  thereunder,  or  names  a  commissioner,  each 
party  is  to  pay  the  cost  of  the  commission  consequent  upon  the  exami- 
nation of  his  witnesses  and  the  appointment  of  his  commissioner,  with- 
out prejudice  to  the  question  by  whom  such  costs  are  ultimately  to  be 
borne  ;  and  if  for  any  reason  the  commissioner  named  by  either  party 
refuses  to  act  in  the  execution  of  the  commission  upon  receiving  48 
hours'  notice  in  writing  from  the  other  of  them  so  to  do,  the  commission 
may  be  executed  by  the  commissioner  giving  such  notice  alone. 


604:.  Every  order  for  a  commission  shall  be  read  as  if  it  contained  Order  for 

the  above  particulars,  and  shall  not  set  forth  the  same,  but  may  contain    ■      t  '  j 

any  variations  therefrom,  and  any  other  directions,  which  the  Court  or  read  as  in- 

a  Judge  shall  see  fit  to  make.  eluding 

above  par- 
ticulars. 

Affidavits. 

605.  Same  as  S.  C.  R.  37. 

606.  In  every  affidavit  made  by  two  or  more  deponents  the  names  Affidavits 

of  the  several  persons  making  the  affidavit  shall  be  inserted  in  the  jurat,  uiao-e  bv 

,         .  .  two  or 

except  that  if  the  affidavit  of  all  the  deponents  is  taken  at  one  time  by  m0re  dc- 

the  same  officer,  it  shall  be  sufficient  to  state  that  it  was  sworn  by  both  ponents. 

(or  all)  of  the  "  above-named  "  deponents.     (Same  as  S.  C.  R.  38.) 

607.  As  to  jurat ;  see  S.  C.  R,  37-42. 

608.  S.  C.  R.  39. 

600.  Affidavits  shall  be  confined  to  such  facts  as  the  witness  is  able  Affidavits 
of  his  own  knowledge  to  prove,  except  on  interlocutory  motions,  on  which  !?ow    . 
statements  as  to  his  belief,  with  the  grounds  thereof,  may  be  admitted. 

610.  Any  affidavit  in  an  action  or  proceeding  to  which  a  municipal  Affidavits 

or  other  corporation  is  a  party  may  be  made  by  any  officer,  servant,  or  , v  °nice1'* 
*   ,  ■■,-,■,-,         ,,-,?  .-I,,     f°r  corpor- 

agent  of  the  corporation  having  knowledge  of  the  facts  required  to  be  ation. 

deposed  to,  and  he  shall  state  therein  that  he  has  such  knowledge. 

611.  Alterations  in  affidavit.  Same  as  S.  C.  R.  41  ;  but  amended 
by  1347,  inserting  after  the  words  "  Court  or  a  Judge  "  the  words  "  or 
officer  before  whom  the  affidavit  is  to  be  used." 

612.  As  to  illiterate  deponents.     See  S.  C.  R.  40. 
613    SeeS.  C.  R.  42. 

614.    As  to  stamps  on  affidavits  in  High  Court  of  Justice. 
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Affidavits,  615.   Affidavits  to  be  used  on  a  motion  in  Chambers  shall  be  filed 

fil  ^e  with  the  Clerk  in  Chambers,  who  shall,  in  cases  in  the  Chancery  Divi- 

sion, transmit  them  to  the  Records  and  Writs  office  when  the  motion  is 
disposed  of. 

Affidavits  616.  All  the  affidavits  upon  which  a  notice  of  motion,  or  petition 

when  to  be  ^s  f°unaea\  must  be  filed  before  the  service  of  the  notice  of  motion  or 
filed.  petition. 

Admissions. 

Notice  to  617.  Either  party  may  call  upon  the  other  party  to  admit  any 

docum'nts  document,  saving  all  just  exceptions. 

Form  of  6 IS.  A  Notice  to  admit  documents  may  be  in  the  form  No.  26,  in 

notice.         t}le  Appendix. 

Proof  of  619.  The  production  of  any  written  admission  purporting  to  be 

admis'ons.  admissions  in  the  action,  and  to  be  made  in  pursuance  of  any  notice  to 

admit  documents  or  otherwise,  and  to  be  signed  by  the  solicitor  of  the 

party  by  whom,  or  on  whose  behalf,  they  purport  to  be  made  shall  be 

sufficient  prima  facie  evidence  of  such  admissions. 

Actions  Rules  620  to  631  inclusive  relate  to  the   Transmission  of  Interests 

not  to  pendente  lite,  providing  inter  alia  that  an  action  shall  not  become  abated 

'  by  reason  of  the  marriage,  death,  or  bankruptcy  of  any  of  the  parties  ; 
and  that  in  case  of  an  assignment,  creation  or  devolution  of  any  estate' 
or  title  pendente  lite,  the  action  may  be  continued  by  or  against  the  per- 
son to  or  upon  whom  such  estate  or  title  has  come  or  devolved. — 
Quod  ride. 

Propound-        j_n  an  acfci0n  for  probate  of  a  lost  will  where  a  draft  or 

ingf  a  lost  L  ,  . 

will.  authenticated  copy  is  in  existence  and  brought  in  under 

the  affidavit  of  scripts,  such  draft  or  copy  is  referred  to 
in  the  statement  of  claim  as  containing  the  will  executed 
by  the  testator.  The  statement  of  claim,  in  addition 
to  the  averment  in  the  ordinary  statement  of  claim — 
(vide  ante  p.  390) — should  allege  :  (1)  That  the  said  will 
never  was  revoked  or  destroyed  by  the  testator,  nor  by 
any  person  in  his  presence  and  by  his  direction  with  the 
intention  of  revoking  the  same,  and  that  the  same  was  at 
the  time  of  his  death  a  valid  and  subsisting  will,  but  the 
same  cannot  be  found.     (2)  That  the  contents  of  the  said 
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will  were  in  substance  or  to  the  effect  as  follows  : — {setting 
out  the  content*  of  the  will  as  far  as  they  can  be  proved  (a)- 

Where,  substantially,  the  only  evidence  of  its  contents,  |*ea™*  ^1_ 
upon  which  a  lost  will  had  been  pronounced  for  in  the  contents. 
Probate  Division,  was  that  of  P.,  a  solicitor,  to  whom  the 
testator  had  given,  or  had  begun  to  give,  instructions  for 
a  will,  as  to  the  statements  then  made  to  him  by  the 
testator  with  regard  to  his  intentions,  and  also  of  post- 
testamentary  declarations  of  the  testator  to  the  effect  that 
he  had  made  his  will  as  he  had  intended,  P.  being  also 
residuary  legatee,  the  Court  of  Appeal  reversed  the  deci- 
sion on  the  ground  that  the  contents  of  the  will  had  not 
been  established  ;  and  this  was  affir,med  on  appeal  to  the 
House  of  Lords.  It  is  there  queried  whether,  if  a  lost 
will  is  propounded  for  probate  upon  parol  evidence  alone, 
with  evidence  of  a  residuary  bequest,  but  no  sufficient 
evidence  of  the  rest  of  the  will,  probate  ought  to  be 
granted  of  the  residuary  bequest  alone,  unless  the  Court 
is  satisfied  that  it  has  before  it  substantially  the  testa- 
mentary intention  of  the  testator  ;  and  also  whether  post-  —post 
testamentary  declarations  of  the  testator  as  to  the  contents  tary  decla- 
are  admissible  in  evidence.  And  their  lordships  distinguish  ra  lons' 
between  this  case  and  the  case  of  Sugden  v.  St.  Leonards, 
tferschell,  L.  C,  pointing  out  that  in  the  latter  case  the 
evidence  of  contents  was  corroborated  in  the  most  material 
particulars  by  written  documents  about  which  there  could 
be  no  question,  and  the  Court  were  satisfied  that  they  had 
the  substantial  testamentary  dispositions  of  the  testator 
brought  to  their  minds  (b). 

W.  K.  died  in  1877.     At  his  funeral  his  widow  pro-  j^jjjj  P.r°- 
duced   a   document    which   she  stated  to  be   the  will  offuneral. 

tit   T7-        t  i  1-c  •  ■        afterwards 

VV.  K.     It  gave  her  a  lite  interest  m  his  property,  which  lost. 

(a)  See  Form  in  Sugden  v.  Lord  St.  Leonards,  1  P.  D.  158  ;  and  vide 
ante  p.  103. 

(6)    Woodward  v.  Goulstone,  11  App.  Cas.  469  ante. 
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consisted  of  a  freehold  house  and  land,  and  divided  it  after 
her  death  among  the  sons  and  daughters  of  the  testator. 
The  document  was  subscribed  with  three  names,  one  of 
which  purported  to  be  the  name  of  W.  K.,  written  in  his 
own  handwriting ;  the  other  two  names  were  those  of 
friends  of  the  testator.  At  the  funeral  the  defendant,  the 
eldest  son  of  W.  K.,  said  that  the  document  was  no  will  of 
his  father's,  and  that  the  signature  was  not  in  his  writing. 
But  he  took  no  step  to  assert  his  right  as  heir-at-law,  and 
the  widow  continued  to  occupy  the  house  and  land  until 
she  died  in  July,  1885,  without  taking  any  step  to  prove 
or  establish  the  will  she  had  so  produced.  After  her 
— contents  death  the  will  could  not  be  found  ;  and  the  plaintiff,  who 
orafevkU  was  one  °^  ^ne  daughters  of  the  marriage,  propounded  the 
ence.  alleged  will,  and  pleaded  that,  although  it  was  lost,  the  Court 

ought  to  grant  probate  of  it.  Both  the  persons  whose 
names  were  subscribed  to  the  lost  document  were  dead. 
No  copy  or  draft  of  such  document  could  be  found,  and  it 
was  not  proved  that  it  bore  any  date  or  contained  any 
attestation  clause ;  but  its  existence  and  contents,  and  the 
handwriting  of  the  testator  and  that  of  one  of  the  two 
friends  of  his  who  had  subscribed  it,  were  proved  to  the 
satisfaction  of  Butt,  J.,  who  granted  probate  of  the  will. 
It  was  held  on  appeal  that  Butt,  J.,  was  justified  in  pre- 
suming that  the  lost  will  was  duly  executed,  and  in 
granting  probate  accordingly  (c). 

The  declarations  of  a  testator  both  before  and  after  the 
execution  of  a  testamentary  paper  are  admissible  in  evi- 
dence to  show  the  intentions  with  which  such  paper  was 
executed  (d). 

(c)  Han-is  v.  Knight,  15  P.  D.  170  (C.  A). 

(d)  GouTds  v.  Lakes,  G  P.  D.  1  ;  and  see  Hardy,  80  L.  J.  P.  &  M.  142. 
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CHAPTER  VII. 

OF  INTEREST  CAUSES. 

In  the  action  technically  termed  an  '  Interest  Cause/  interest 
the  right  of  a  person  applying  for  a  grant  of  administra- causes- 
tion  is  contested,  either  on  the  ground  of  his  having  no 
interest,  or  that  his  interest  does  not  entitle  him  to  the 
grant,  or  that  for  some  cause  he  is  incapacitated  from 
receiving  the  grant,  or  is  an  undesirable  person  to  receive 
it  (a). 

In  interest  causes  in  the  Probate  Division,  Eng.,  as  in 
the  former  Court  of  Probate,  each  party  is  at  liberty  to 
deny  the  interest  of  the  other ;  and  in  such  cases  both 
parties  may,  with  and  subject  to  the  permission  of  the 
judge,  adduce  proof  on  one  and  the  same  trial  of  their 
interest,  respectively  (h). 

In  such  actions  the  fact  of  a  claimant  having  the 
majority  of  interests  on  his  side  may  decide  the  question  (e). 

In  the  Probate  Division,  Eng.,  in  interest  causes  the 
pleading  of  each  party  must,  by  a  Rule  of  1862,  show  on 
the  face  of  it  that  no  other  person  exists  having  a  prior 
interest  to  that  of  the  claimant  (d).  For  example,  that 
the  deceased  died  a  widower,  without  child,  parent, 
brother,  or  sister,  uncle  or  aunt,  nephew  or  neice,  leaving 

(a)  The  next  of  kin  may  contest  administration  with  the  widow. 
Atkinson  v.  Ludy  Ann  Bernard,  ante. 

(b)  Rule  61,  1862;  C.  &  Tr.  11th  ed.  408,  834. 

(c)  Ante  pp.  115,  116,  and  cases  cited. 

(d)  See  Form  of  Statement  of  Claim  in  an  Interest  Action,  C.  &  Tr. 
425,  834. 
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the  claimant,  the  lawful  cousin  german,  and  one  of  the  next 
of  kin  (e). 

The  Form  of  Statement  of  Defence  in  the  Schedule  of 
Forms  to  the  Rules  of  the  Surrogate  Courts,  1892,  Conten- 
tious Business,  is  as  follows  : — 

1.  (Formal  commencement  as  in  statement  of  claim.) 

The  defendant  is  nephew  and  next  of  kin  of  the  deceased,  being  the 
son  of  W.  B.,  the  brother  of  the  deceased,  who  died  in  his  lifetime. 

The  defendant  claims  that  the  Court  pronounce  that  he  is  the 
nephew  and  next  of  kin  of  the  deceased  and  entitled  to  a  grant  of  letters 
of  administration  of  the  property  of  the  deceased. 

(Formal  conclusion  as  in  statement  of  claim  above.) 

Greater  particularity  than  this  is  not  required  except 
when  the  Crown  claims  administration  on  the  ground  that 
the  deceased  was  illegitimate  (/). 

Pedigree.  To  narrow  the  issue,  and  so  to  save  expense,  the  parties 

should  set  forth  in  their  pleadings  the  pedigree  they  intend 
to  rely  upon  in  support  of  their  respective  interests.  And 
where  both  cases  are  diseased  on  the  pleadings,  it  is  advis- 
able that  each  party  should  admit  so  much  of  the  other's 
case,  the  whole  if  he  may,  as  he  can  consistently  with  and 
without  prejudice  to  his  own  case  ;  since  such  a  course  will 
often  save  expense,  and  the  sooner  enable  the  court  to 
arrive  at  the  justice  of  the  case  (g) 

A  plea  of  legitimacy  in  answer  to  a  statement  of  claim 
alleging  bastardy  should  set  out  the  steps  of  the  pedigree, 
showino-  that  the  deceased  and  claimant  were  descended 
from  a  common  ancestor  ;  but  it  is  not  requisite  that  the 
time  or  place  of  marriage,  or  the  name  of  the  wife,  or  the 
date  of  the  birth  of  any  of  the  parties  in  the  pedigree 
should  be  stated  (h). 

(e)   Dyke  v.  Will  tains.  2  Sw.  &  Tr.  4(55. 

(/)  Ibid. 

(<•/)   Lawrence  v.  Maud,  1  Add.  334. 

(h)  See  Rutherford  v.  Blaule,  4  Hagg.  238. 
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It  was  the  practice  in  the  Prerogative  Court  for  the 
parties  to  propound  their  respective  interests  in  allega- 
tions ;  these  allegations  were  exchanged  for  a  party  had  no 
right  to  see  the  adverse  plea  till  he  had.  set  out  his  own 
pedigree  (i) ;  and  they  then  proceeded  pari  passu,  even 
where  the  alleged  next  of  kin  were  in  different  degrees  of 
relationship.  But  where  an  administration  had  been  fairly 
and  regularly  taken,  the  administrator  in  such  case  was  not 
bound  even  to  propound  (ii)  his  interest  till  that  of  the 
party  questioning  it  had  first  been  both  propounded  and 
proved  ( j). 

The  rules  already  given  with  regard  to  pleadings, 
in  treating  of  the  procedure  in  an  action  for  proving  a  will 
in  solemn  form,  are  generally  applicable  to  interest  causes. 

Where  the  Crown  is  concerned,  and  it  is  declared  on  its  Where  the 
behalf  that  the  deceased  was  a  bastard,  a  person  who  claims  cJnrerned. 
to  be  an  ascendant  or  collateral  relative  is  bound  to  set 
forth  his  pedigree;  but  it  is  sufficient  to  aver  that  B  was„    . 
the   legitimate  child   of  A  and   his  lawful  wife,   without  to  be  set 
stating  the  time  or  place  of  the  marriage  or  the  name  of 
the  wife,  or  the  date  of  the  birth  of  B.  (k).     The  following 
is  the  form  of  the  plea  in  Dyke  v.    Williams,  which,  on 
motion,  and  on  looking  at  the  Forms  of  Declaration  and 
Plea  in  an  interest  cause,  given  among  the  forms  of  1857, 
for  contentious  business,  was  held  to  be  sufficient  (l) : — 

1.  That  Mary  E.,  &c. ,  was  not  a  bastard. 

2.  That  the  said  Mary  E.  was  the  legitimate  child  of  Samuel 
Williams  and  Mary,  his  wife. 

3.  That  the  last  mentioned  Samuel  Williams  and  Mary,  his  wife, 
had  issue  one  other  lawful  child  only,  namely:  Samuel  Williams  who 

(?)  Dabbs  v.  C  his  man,  1  Phillim.  155. 

(ii)  Hibben  v.  Calemberg,  1  Lee,  658. 

(j)  Thomas  v.  Maud,  1  Add.  482. 

(7c)  Dyke  v.  Williams,  supra. 

(I)  Per  Sir  0.  Cresswell  in  that  case  ;  See  also  2  Sw.  &  Tr.  469  ; 
Elme  v.  Be  Costa,  1  Phillim.  173  ;  Dabbs  v.  Chisman,  sup.  and  D.  &  B.  727. 
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died  in  the  lifetime  of  the  said  Mary  E„  to  wit,  on  the  day  of  , 

leaving  him  surviving  the  said  Samuel  Williams  the  defendant,  Eliza- 

heth  Gotz,  wife  of Gotz,  Abraham  Williams  and  Joseph  Williams, 

his  natural  and  lawful  and  only  children  and  only  next  of  kin. 

The  Attorney-General  has  no  privilege  in  the  matters 
mentioned  that  is  not  common  to  every  suitor;  and  a 
defence  which  would  be  a  sufficient  answer  to  the  state- 
ment of  claim  of  any  other  suitor  will  be  a  sufficient 
answer  to  his  (to). 

Other  cases  of  contested  administrations  have  been 
incidentally  referred  to  under  the  titles  "  Administration, 
and  Administration  with  Will  Annexed,"  ante,  in  which 
the  estate  is  insolvent  and  the  next  of  kin  unfit,  vide  ante 
p.  219  (n). 
Rule  as  to  jn  interest  causes  costs  generally  follow,  where  the 
person  whose  interest  has  been  denied  succeeds  in  estab- 
lishing it,  almost  of  course  without  some  special  ground  of 
exception  to  the  rule  (o).  But  the  Judge  at  the  trial  has  a 
discretion  as  to  the  costs  (p). 

(to)  See  Rules  304  to  367  inc.  of  Rules  Supreme  Ct.  Jud.  Ont. 

(n)  Farrand,  1  P.  D.  439. 

(o)  Northey  v.  Cock,  2  Add.  294. 

[p)   See  Rule  1274,  Rules  Sup.  Ct.  Jud.  Ont. 


costs. 
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ACTIONS  FOR  REVOCATION  OF  GRANTS. 

Actions  for  the  revocation  of  probates  or  of  admin- 
istration with  the  will  annexed  are  suits  wherein  the 
executor  or  person  who  has  obtained  probate  or  letters  of 
administration  with  the  will  annexed  in  common  form  is 
put  upon  proof  of  the  will  in  solemn  form.  They  are  sub- 
stantial^ actions  for  proving  wills  in  solemn  form. 

So  also  actions  for  the  revocation  of  letters  of  adminis- 
tration simply  are  substantially  interest  causes. 

The  only  difference  between  actions  for  revocation  of 
probates  and  letters  of  administration,  and  actions  for 
obtaining  probate  in  solemn  form,  and  interest  causes,  is  in 
the  form  of  the  commencement  of  the  action. 

The  party  calling  in  the  probate  or  letters  of  adminis- 
tration, and  who  is  nominally  the  plaintiff  in  the  action 
commences  proceedings  by  citing  (a)  the  party  who  obtained 
the  grant  to  bring  the  probate  or  letters  of  administration 
into  the  registry  within  a  certain  time.  The  party  cited, 
who  becomes  nominally  the  defendant  in  the  suit,  should 
after  he  has  brought  in  the  grant,  and  within  the  time 
appointed  after  he  has  entered  an  appearance,  file  a  state- 
ment of  claim  propounding  the  will  where  the  grant  was 
of  a  probate  of  a  will  or  of  letters  of  administration  with 
the  will  annexed,  or  propounding  his  interest,  as  in  an 
interest  cause,  where  the  grant  was  one  of  letters  of 
administration  simply  (6). 

(a)  See  S.  C.  R.  21,  which  provides  for  Judge's  order  being  substi- 
tuted for  citations  in  certain  cases. 

(b)  See  further  Chapter  on  Revocation,  ante  257,  and  form  of  state- 
ment of  claim,  ante  p.  391. 

h.s.c. — 31 
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Revooa-  The    example  of  statement  of  claim  in  an  action  for 

probate,     revocation  of  probate  subjoined  to  the  Surrogate  Rules, 
1892,  is  as  follows  : — 

3.  Formal  commencement. 

The  plaintiff  is  the  executor  appointed  under  the  will  of  A.  B., 
deceased,  late  of  the  of  in  the  County  of 

,  who  died  on  or  about  the        day  of  A.D. 

18     . 

The  said  will  bears  date  the  day  of  A.D.  18 

and  a  codicil  thereto  bears  date  the  day  of  A.D.  18. 

The  plaintiff  claims  to  have  the  probate  of  a  pretended  will  of  the 
said  deceased,  dated  the  day  of  ,  granted  by 

this  Court,  revoked.  R.  L. 

Plaintiff's  Solicitor. 

—of  letters        And   for   revocation   of   letters   of    administration    as 

of  admin- 
istration,    follows : — 

The  plaintiff  claims  to  bs  executor,  etc.,  as  before. 

The  plaintiff  claims  that  the  grant  of  letters  of  administration  of 
the  property  of  the  said  deceased,  obtained  by  M.  N.  the  defendant, 
should  be  revoked  and  probate  of  the  said  will  granted  to  him. 

The  grounds  upon  which  the  revocation  of  the  grant 
is  sought  should  be  set  forth,  in  the  statement  of  claim, 
either  that  the  will  proved  was  not  entitled  to  probate  on 
the  grounds  of  its  having  been  unduly  executed,  of  the 
incapacity  of  the  deceased  or  any  other  of  those  grounds 
which  have  been  particularly  referred  to  in  previous  pages 
as  grounds  of  defence  to  an  action  for  probate  (c),  This 
will  enable  the  plaintiff,  in  case  the  will  is  abandoned  by 
the  defendant,  to  adduce  evidence  at  the  hearing  impeach- 
ing its  validity,  and  the  Court  if  satisfied  with  such 
evidence,  will  then  be  in  a  position  to  pronounce  against 
the  will  and  revoke  the  Probate. 

If  the  case  is  one  for  revocation  of  a  grant  of  letters  of 
administration,  the  statement  of  claim  in  addition  to  the 

(c)  Ante  p.  894,  et  seq. 
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matters  in  the  example  given  should  set  forth  the  ground 
upon  which  the  claim  is  made,  either  that  the  defendant 
was  not  entitled  to  the  grant  as  not  being  interested  in  the 
estate  of  the  deceased  as  next  of  kin  or  otherwise,  or  that 
the  deceased  had  died  testate,  and  that  the  plaintiff  has  an 
interest  in  his  estate  under  his  last  will.  The  plaintiff 
should  in  the  last  case  go  on  to  propound  the  will,  and 
claim  not  only  the  revocation  of  the  grant  of  administra- 
tion, but  also  probate  in  solemn  form  of  the  will  under 
which  he  claims  (d). 

An  action  was  brought  for  revocation  of  letters  of  Revoca- 
administration  granted  in  1798,  the  plaintiff  claiming  tOo-rant. 
represent  the  next  of  kin  of  the  intestate,  and  the  defend- 
ants being  the  representatives  of  the  deceased  administra- 
tor. It  was  held,  that,  having  regard  to  the  lapse  of  time, 
the  fact  that  the  defendants  did  not  and  could  not  succeed 
to  the  administration  sought  to  be  revoked,  and  the  other 
circumstances  of  the  case,  the  action  Avas  frivolous  and 
vexatious,  and  was  therefore  dismissed  (e). 

In  a  suit  for  revocation  of  probate  on  the  grounds  of 
undue  execution,  and  incapacity,  where  it  appeared  that 
every  effort  had  been  made  to  find  one  of  the  attesting 
witnesses  but  without  success  (the  surviving  executor  and 
other  witnesses  having  been  examined),  the  Court  allowed 
the  affidavit  made  by  such  attesting  witness  eight  years 
before,  at  the  time  of  proving  the  will  at  the  district 
registry,  to  be  admitted  as  evidence  of  execution  (/'). 

In  actions  for  revocation  of  letters  of  guardianship,  or  _iettersof 
the  removal  of  guardians,  the  practice  and  procedure  con-  g™"-°ian- 
forms  to  that  in  respect  to  probate  and  administration,  as 
provided  in  the  Rules  respecting  Guardians  and  Infants  (g) 

(d)  C.  &  Tr.  426. 

(e)  Willis  v.  Earl  of  Beauchamp,  11  P.  D.  ",'.)  (L88G). 
(/)   Gomcdl  v.  Mason,  12  P.  D.  142. 

(g)  S.  C.  R.  1S92,  R.  1;  Gdns. 
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Action  for  Inventory  and  Account  (It). 

inventory         The  suit  for  an  inventory  and  account  in  use  before 
count10      ^he  establishment  of  the  Court  of  Probate  in  England,  was 
retained  by  that  court  with  scarcely  any  variation  (i). 

In  the  Probate  Division,  Eng.,  as  well  as  in  the  former 
Court  of  Probate,  every  administrator  pendente  lite  and 
receiver  of  real  estate  is  to  exhibit  an  inventory  and 
render  an  account  of  the  property  of  the  deceased  which 
comes  to  his  hands  and  the  accounts  ai*e  referred  to  the 
registrar  for  investigation  and  report  (j). 

By  the  tenor  of  his  oath  (k),  every  executor  and 
administrator  engages  to  exhibit  an  inventory,  and  render 
an  account  of  his  administration  whenever  required  by  law 
so  to  do;  and  one  of  the  conditions  of  the  administration 
bond(Z)  is  that  the  administrator  shall  make,  or  cause  to 
be  made,  a  true  and  perfect  inventory,  of  all  and  singular 
the  property  of  the  deceased,  which  have  or  shall  come  into 
his  hands,  possession  or  knowledge,  or  into  the  hands  or 
possession  of  any  other  person  or  persons  for  him  and  the 
same  so  made  shall  exhibit,  or  cause  to  be  exhibited,  into 
the  registry  from  whence  the  grant  was  made  :  and  further, 
shall  make  or  cause  to  be  made  a  full,  true  and  just 
account  of  his  administration  at  the  time  specified  or 
whenever  required  by  law  so  to  do.  It  is  a  matter 
of  duty,  therefore,  for  an  executor  or  administrator  to 
deliver  an  inventory  and  account  when  properly  called 
upon  for  that  purpose  ;  and  it  is  always  most  prudent  for 
him  to   do  so  before  a  final  settlement,  in  order  to   ex- 

(//)  See  also  Chapter  on  Inventory  and  Account,  ante,  2'.l4. 

(;)  I),  &  B.  12,  663,  778;  Wins.  Exors.  9th  ed.  pp.  119,  1901;  Bou- 
verie  v.  Maxwell,  1  P.  &  D.  274  ;  and  ante  294. 

(;')  See  Form. 

(k)  See  Form. 

(I)  ('.  &  Tr.  11th  ed.  838  ;  and  Beatty  v.  Haitian,  ante  208. 


ACTIONS    FOR   INVENTORY    AND    ACCOUNT.  485 

onerate  himself  from  all  liabilities  (m).  The  obligation 
extends  not  only  to  executors  and  general  administrators, 
but  also  to  persons  to  whom  limited  grants  have  been 
made  (n),  e.  g.,  during  minority  (o),  during  absence  (p), — and 
upon  reasonable  presumption  being  raised  that  any  part 
of  the  effects  of  the  first  testator  have  come  to  their 
hands, — to  the  representatives  of  a  deceased  executor  or 
administrator  (q). 

Where  there  has  been  an  accounting  in  a    Surrogate  —right 
Court  by  the    personal  representative,  and    no    objection 
made  for  eight  years,  the  right  to  a  further  account  in  the 
High  Cjurt  of  Justice  was  held  to  be  barred  (>'). 

As  to  the  powers  of  a  Probate  Court  in  New  Bruns- 
wick ovTer  accounts  of  executor  containing-  items  relating 
to  his  duty  both  as  executor  and  trustee,  see  Grant  v. 
McLaren  (s). 

(in)  Kenny  v.  Jackxon,  1  Hagg.  195 

(n)  Brothertonv.  Hillier,  2  Lea,  131;  Beattij  v.  Huldan,  4  A.  R.  239. 

(o)   Taylor  v.  Newton,  1  Lee,  15. 

(p)  Bailey  v  Bristowe,  7  N.  C.  387,  2  Rob.  115. 

(r/)  Ritchie  v.  Rees,  I  Add.  144. 

(r)  Bell  v.  Landon,  18  U.  C.  L.  J.  178. 

(s)  23  S.  C.  Rep.  310  ;  14  C.  L.  T.  363.  The  "  Act  respecting  certain 
Duties,  Powers  and  Liabilities  of  Trustees," — 54  V.  c.  19,  Ontario,  cited 
as  "  The  Trustees  Act,  1891,"  provides  that  for  the  purposes  of  the  Act, 
"  trustee  "  shall  include  an  executor  or  administrator,  and  also  for  a 
modification  of  the  responsibilities  of  such  persons  as  to  investment  of 
trust  funds,  etc.  See  also  Revised  Statute,  Ont.,  1887,  c.  110,  and  the 
"Act  to  protect  persons  acting  as  Executors  or  Administrators," — 53  V.  c.  29, 
Ont.  See  also  cases  collected  in  chapter  on  Inventory  and  Account, 
ante  p.  294. 
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CHAPTER  VIII. 

TRIAL  AND  OTHER  PROCEEDINGS. 

Unless  the  parties  concur  in  stating  the  questions  of 
law  in  the  form  of  a  special  case,  which  by  analogy  to  the 
practice  of  the  High  Court  they  may  do  («),  the  action 
proceeds  to  trial. 

Courts  "The  Surrogate  Courts  may  cause  any  question  of  fact 

may  cause        ...  .  . 

questions  arising  in  any  proceeding  under  this  Act.  to  be  tried  by  a 
be  tried  by  jury  before  the  Judge  of  the  Court ;  and  upon  order  being 
a  jury.  made  allowing  a  trial  by  jury,  such  trial  shall  take  place  at 
some  ensuing  sittings  of  the  County  Court  for  the  County, 
and  be  conducted  in  the  same  manner  as  other  trials  by 
jury  in  the  County  Courts,  and  the  parties  shall  be  entitled 
to  their  right  of  challenge  ;  and,  for  all  purposes  of  or 
auxiliary  to  the  trial  of  questions  of  fact  by  a  jury  before 
-new  a  Judge  of  the  Surrogate  Court,  and,  in  respect  of  new 
trials,  the  said  Surrogate  Courts  and  the  Judges  thereof 
respectively  shall  have  the  same  jurisdiction,  power  and 
authority  in  all  respects  as  belong  to  the  County  Court, 
and  the  Judges  thereof  for  like  purposes." — S.  C.  A.  s.  20. 

on°triaiUe  "  When  such  question  is  ordered  to  be  tried  by  a  jury 
before  the  Judge  of  a  Surrogate  Court,  the  question  shall 
be  reduced  into  writing  in  such  form  as  the  Court  directs, 
and  at  the  trial  the  jury  shall  be  sworn  to  try  the  said 
question,  and  a  true  verdict  give  thereon  according  to  the 
evidence ;  and  upon  every  such  trial  the  Judge  of  the  Sur- 

(a)  See  Judicature  Rules  554  to  558  inc.,  ante  p.  462. 
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rogate  Court  shall  have  the  same  powers,  jurisdiction  and 
authority  as  belong  to  the  Judge  of  a  County  Court 
sitting  for  the  trial  of  issues  of  fact." — S.  C.  A.  s.  21. 

By  Rules  of  the  Supreme  Court  of  Judicature,  Ont.,  it 
is  provided : — 

660.  Notice  of  trial  shall  state  whether  it  is  for  the  trial  of  the  Form  of 
action  or  of  issues  therein  ;  and  the  place  and  day  for  which  it  is  to  be  notlce  of 
entered  for  trial,  and  shall  be  given  before  entering  the  action  for  trial. 

It  may  be  in  the  Form  No.  27  in  the  Appendix  (b),  with  such  variations 
as  circumstances  may  require. 

661.  Ten  days'  notice  of  trial  shall  be  given,  unless  the  party  to  10  days 

whom  it  is  given  has  consented  to  take  short  notice  of  trial ;  and  shall  notice. 

be  sufficient  in  all  cases,  unless  otherwise  ordered  by  the  Court   or  a  Short 

Judge.     Short  notice  of  trial  shall  be  5  days'  notice.  notice 

b  J  5  days. 

662.  Notice  of  a  trial  at  bar  shall  be  given  to  the  Registrar  of  the  Notice  of 
Court  before  giving  notice  of  trial  to  the  party.  trial  atbar. 

663.  After  notice  of  trial  is  given,  either  party  may  enter  the  action  Entry  for 
for  trial.     If  both  parties  enter  the  action  for  trial,  it  shall  be  tried  in  trial, 
the  order  of  the  plaintiff's  entry. 

664.  On  the  day  before  the  day  for  holding  the  Court  at  which  the  Record, 
action  is  to  be  tried,  the  party  entering  the  action  for  trial  shall  deliver 

to  the  proper  officer  one  copy  of  the  whole  of  the  pleadings  in  the  action 
for  the  use  of  the  Judge  at  the  trial,  such  copy  to  be  certified  as  a  true 
copy  by  the  officer  having  charge  of  the  pleadings  filed,  and  to  be  called 
the  Record  (c). 

66>>.  Actions  shall  be  entered  for  trial  not  later  than  the  third  day  Time  of 
next  before  the  first  day  of  the  sittings  ;  but  the  Judge  may  permit  any  entry  for 
action  to  be  entered  after  the  time  above  limited,  if  upon  facts  disclosed 
on  affidavit,  or  on  the  consent  of  both  parties,  he  sees  fit  to  do  so. 

666-  Any  action  which  is  not  to  be  tried  by  a  jury,  may  be  entered  Non-jury 
for  trial  at  any  Sittings  appointed  for  the  place  named  for  the  trial  of  actions. 
such  action. 

667.  If  both  parties  enter  the  action  for  trial  at  the  same  Sitting  Two 
it  shall  be  tried  in  the  order  of  the  plaintiff's  entry.  entries. 

(b)  I.  e.,  Appendix  to  Supreme  Ct.  Rules. 

(c)  Passing  the  Record. — The  copy  of  the  pleadings  so  to  be  delivered 
must  first  have  been  compared  in  the  office  in  which  the  pleadings  are 
filed,  certified  and  fees  paid. 
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And  see  further  Chap.  VI.  20,  title,  Trial,  Rules  Supreme 
Ct.  Jud.,  Ont. ;  and  the  Jud.  Act.  Ont.,  sec.  76,  el  seq.,  title 
"  Trial  and  Procedure." 

TsBues  of  Questions  of  law  will  be  directed  to  be  tried  before  the 

law  ana  ^ 

fact.  Court  without  the  assistance  of  a  jury;  questions  of  fact 

with  or  without  the  assistance  of  a  jury,  or  at  the  assizes. 
Where  issues  of  law  and  fact  are  raised  on  the  pleadings 
the  Court  has  power  to  direct  the  issues  of  fact  to  be  tried 
by  itself  alone  (d). 

In  the  High  Court,  causes,  matters,  and  issues  over  the 
subject  of  which  formerly  the  Court  of  Chancery  had 
exclusivejurisdiction  are  now  to  be  tried  without  a  jury  (<?). 

fcriRlbv°  Where    the    plaintiff    propounded    the    contents    of    a 

Jury-  lost  will,  as  universal  legatee  and  the  defendants  pleaded 

that  the  contents  were  not  those  alleged,  the  plaintiff's 
application  for  a  jury  was  refused  (/).  So  also  where  the 
main  uuestion  to  be  decided  being  one  of  mixed  law  and 
fact,  the  presumptive  revocation  of  a  will,  a  jury  was 
refused  (g). 

In  an  action  by  an  executor  to  establish  a  will,  the  heir- 
at-law  was  cited.  The  plaintiff  gave  notice  of  trial  by  jury. 
The  action  was  twice  tried  by  a  special  jury  before  Sir  J. 
Hannen,  and  in  each  case  the  jury  disagreed  and  were  dis- 
charged. The  plaintiff  having  set  the  action  down  for  trial 
again  before  a  special  jury,  the  defendants  applied  for 
special  directions  as  to  the  further  trial.  Sir  J.  Hannen, 
the  heir-at-law  appearing  and  not  opposing,  made  an  order 
that  the  action  should  be  tried  by  a  judge  without  a  jury. 

(J)  Crispin  v.  Doglioni,  1  Sw.  &  Tr.  4518. 
(e)   R.  S.  O.  c.  44  (Jud.  Act)  s.  77. 
(/)  Quick  v.  Q„  3  Sw.  &  Tr.  400. 
(<;)  Smith  v.  Hoad,  3  Sw.  &  Tr.  462. 
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The  plaintiff  appealed ;  and  it  was  held  by  the  Court  of 
Appeal  that  the  case  was  one  where  under  20  &  21  Vict. 
c.  77,  s.  35,  (similar  to  S.  C.  Act,  s.  20),  as  the  heir-at-law  did 
not  ask  for  a  jury,  the  judge  could,  before  the  Judicature 
Act  without  any  consent,  have  ordered  the  action  to  be 
tried  without  a  jury;  and  that  the  judge  had  jurisdiction 
to  make  the  order  appealed  from ;  and  that  though  the 
order  was  subject  to  appeal  the  Court  of  Appeal  would  not 
interfere  with  the  discretion  of  the  judge  except  in  a  strong- 
case,  and  that  here  there  was  no  ground  for  holding  that 
his  discretion  had  been  wrongly  exercised  (h). 

It  was  recently  held  in  a  case  in  which  the  issue  was  -not  an 

•  i  i        i      •  i  i  absolute 

one  or  testamentary  capacity,  that  the  heir-at-law  has  not  right. 
now,  in  Ontario,  an  absolute  right  to  a  jury  and  the  Court 
refused  to  order  a  jury  (i). 

It  is  within  the  discretion  of  the  Court  to  direct  ques- 
tions of  fact  to  be  tried  with  or  without  a  jury  ( j).  If  the 
only  issue  raised  is  to  the  due  execution  of  the  will,  the 
court  directs  the  cause  to  be  tried  without  a  jury. 

Where  the  issues  raised  are  testamentary  capacity,  un-  Issue. 
due  influence  or  fraud,  it  is  the  practice  of  the  Probate 
Division,  Eng.,  on  application  made  by  either  party  to 
grant  a  jury  (/.:).  Where  any  of  the  parties  to  a  suit,  apply 
for  a  jury,  and  the  Court  refuses  one,  such  refusal  is  subject 
to  an  appeal  (I). 

The  Court  has  refused  to  direct  an  issue  where  the 
cause  had  excited  considerable  discussion  and  feeling  in  the 
county  where  it  was  proposed  to  be  tried  (m). 

(h)  Burgoine  v.  Moordaff,  8  P.  D.  'JO-J. 

(/)    Re  Lewis,  Jackson  v.  Scott,  11  P.  R.  107. 

(.;")  S    G.  A.  s.  20,  sup. 

{k)  C.  &  Tr.  491. 

(/)  S.  C  A.s.33. 

(m)  Cooper  v.  Moss,  1  Sw.  &  Tr.  143  ;  see  also  Brandreth  v.  B.,  2  Sw. 
&  Tr.  446. 
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The  Surrogate  Court  Rules,  1892  (n\  introduced  prac- 
tice by  analogy  in  certain  cases  to  the  Rules  of  Practice 
of  the  Supreme  Court  of  Judicature,  Ont.,  which  as  to 
these  matters  provide  as  follows  : — 

Non-ap-  672.  If,  when  an  action  is  called  on  for  trial,  the  plaintiff  appears, 

^6f ra^c       an<i   the  defendant  does  not  appear,  then  the  plaintiff  may  prove  his 
'  claim,  so  far  as  the  burden  of  proof  lies  upon  him. 

Non-ap-  (J7 JJ.  If,  when  an  action  is  called  on  for  trial,  the  defendant  appears, 

pearanceo  ftn(j  ^Q  piajntjff  doe3  not  appear,  the  defendant,  if  he  has  no  counter- 
claim, shall  be  entitled  to  judgment  dismissing  the  action,  but  if  he  has 
a  counter-claim  he  may  prove  such  claim  so  far  as  the  burden  of  proof 
lies  upon  him. 

Witnesses  674.  The  Judge  at  the  trial  shall  at  the  request  of  either  party 

may  be  put  cause  ^ue  witnesses  to  be  removed  from  the  Court  during  the  trial,  and 
Court.  also  the  parties  to  the  suit  tendering  themselves  as  witnesses,  if  the 
Judge  deems  necessary  ;  or  he  may  instead  require  the  party  intending 
to  give  evidence  for  himself  to  be  examined  before  his  other  witnesses  ; 
and  any  such  witness  who  returns  to  the  Court  without  leave,  shall  be 
liable  to  be  punished  in  such  manner  -as  to  the  said  Judge  may  seem 
proper ;  and  the  Judge  may  in  his  discretion  exclude  the  testimony  of 
any  witness  who  returns  to  the  Court  without  leave  of  the  Judge. 

How  ad-  675.  At  the  trial,  the  addresses  to  the  jury  shall  be  regulated  as 

dresses  of    follows : — the   party  who  begins,  or  his  couusel,  in  the  event   of   his 

•       *'  opponent  not  announcing  at  the  close  of  the  case  of  the  party  who 

lated.  begins,  his  intention  to  adduce  evidence,  shall  be  allowed  to  address  the 

jury  a  second  time  at  the  close  of  the  case,  for  the  purpose  of  summing 

up  the  evidence  ;  and  the  party  on  the  other  side,  or  his  counsel,  shall 

then  be  allowed  to  open  his  case,  and  also  to  sum  up  the  evidence  (if  any), 

The  right  to  reply  shall  be  the  same  as  at  present. 

Evidence  676.   Where,  through  accident  or  mistake  or  other  cause,  a  party 

omitted  by  omits  or  fails  to  prove  some  fact  material  to  his  case,  the  Judge  may 
mistake  proceed  with  the  trial,  subject  to  such  fact  being  afterwards  proved  at 
how  sup-  such  time,  and  subject  to  such  terms  and  conditions  as  to  costs  and 
Pned-  otherwise,  as  the  Judge  shall  direct ;  and,  if  the  case  is  being  tried  by  a 

jury,  the  Judge  may  direct  the  jury  to  find  a  verdict  as  if  such  fact  had 
been  proved,  and  the  verdict  shall  take  effect  on  such  fact  being  after- 

(n)  Vide  ante  p.  9. 
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wards  proved  as  directed  ;  and  if  not  so  proved,  judgment  is  to  be  entered 
for  the  opposite  party  unless  the  Court  or  a  Judge  otherwise  directs. 
This  Rule  shall  not  apply  to  an  action  for  libel. 

683.  Exhibits  put  in  at  the  trial  are  to  be  marked  thus:  "  In  the  Exhibits 
High  Court  of  Justice— Div.  [short  title] .     This  exhibit  (the  property  of  at  trial, 

,)  is  produced  by  the  plaintiff  (or  defendant  C,  as  the  case  may  maricecj_ 
be,)  this  day  of  18 

A.  B.,"  {Registrar,  Dejxitij  Clerk  or  Local  Registrar). 

684.  Where  a  party  or  witness  is  examined  at  the  trial  or  a  docu-  Evidence 
ment  is  put  in  as  evidence  and  marked  by  the  Registrar,  Deputy  Clerk,  nut  with- 
Deputy  or  Local  Registrar,  the  deposition  of  the  party,  or  witness  so  wjthout 
examined,  or  the  document  so  put  in,  is  not  to  be  withdrawn  as  evidence  leave, 
without  the  leave  of  the  Court. 
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CHAPTER  IX. 

JURISDICTION    OF    SURROGATE    COURTS    AS    TO   INFANTS 
AND  MINORS. 

Section  I.—  CUSTODY  OF  DTFANTS  AND  MINORS. 

Court  may        «  f  ]ie  High  Court  or  Surrogate  Court,  or  any  Judge 

makeorner  a  ....  .  , 

as  to  cus-  of  either  Court,  may,  upon  the  application  ot  the  mother 
ri'ghtof1  of  an  infant  (who  may  so  apply  without  next  friend) 
infants*0  make  such  order  as  the  Court  or  Judge  sees  fit  regard- 
ing the  custody  of  the  infant,  and  the  right  of  access 
thereto  of  either  parent,  having  regard  to  the  welfare  of 
the  infant,  and  to  the  conduct  of  the  parents,  and  to  the 
wishes  as  well  of  the  mother  as  of  the  father,  and  may 
afterwards  alter,  vary  or  discharge  the  order  on  the  appli- 
cation of  either  parent,  or,  after  the  death  of  either  parent, 
or  any  guardian  under  the  Act,  and  in  every  case  may  make 
such  order  respecting  the  costs  of  the  mother  and  the 
liability  of  the  father  for  the  same,  or  otherwise  as  to  costs 
as  the  Court  or  Judge  may  think  just." — R.  S.  O.  c.  137, 
s.  1,  (1). 

Order  as  to  "The  Court  [or  Judge  ma}^  also  make  order  for  the 
mauiten-  maintenance  of  the  infant  by  payment  by  the  father  there- 
of, or  by  payment  out  of  any  estate  to  which  the  infant  is 
entitled,  of  such  sum  or  sums  of  money  from  time  to  time 
as  according  to  the  pecuniary  circumstances  of  the  father 
or  the  value  of  the  estate  the  Court  or  Judge  thinks  just 
and  reasonable."— 1(>.  s.  1,  (2), 

These  provisions  are  similar  to  those  of    the  Imperial  Act   called 
Sergeant  T/alfonrd's  Act  (a),  upon  which  it  has  been  held  by  the  House  of 

(a)  2  &  3  V.  c.  54. 
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Lords  sustaining  the  judgment  of  Ferguson,  J.,  (Ont.).  that  the  Court 
may  for  sufficient  cause  take  children  under  12  years  from  the  custody 
of  the  father— (notwithstanding  his  common  law  rights) — and  give  them 
iuto  that  of  the  mother. 

On  the  applicatiou  of  a  husband  against  his  wife  for  a  writ  of  habeas 
corpus  in  respect  of  their  three  children,  two  of  them  being  above  twelve 
years  of  age,  and  therefore  not  within  the  discretion  as  to  custody  given 
by  a  local  statute,  (viz.,  the  provision  above  set  forth),  framed  on  the 
principle  of  Talfourd's  Act,  it  appeared  that  the  wife  had  twice  left  him, 
taking  her  children  with  her,  on  account  of  his  habitual  drunkenness  ; 
that  on  each  occassion  he  agreed  that  she  should  maintain  and  educate 
the  children  apart  from  him  ;  that  after  the  second  separation  he  publicly 
and  falsely  alleged  on  oath  against  tiia  wife,  charges  so  injurious  that  she 
could  not  be  expected  ever  to  live  with  him  again;  that  the  wife  had 
ample  means,  while  the  husband  had  only  a  narrow  income  : — It  was 
held  that  the  Courts  below  had  exercised  a  right  discretion  in  discharg- 
ing the  writ  and  remanding  the  children  to  the  custody  of  their  mother 
and  that  the  father's  legal  power  was  controlled  as  to  the  youngest  child, 
by  a  statute  which  gave  absolute  authority  to  the  Court ;  it  was  materi- 
ally affected  as  regards  the  other  two  by  breach  of  marital  duty,  by 
consideration  with  respect  to  their  welfare,  and  the  objection  to  separat- 
ing them  from  each  other  (/<). 

Lord  Hobhouse,  in  delivering  the  judgment  of  the  Privy  Council 
refers  (p.  482)  to  the  case  of  Fynn  (c),  where  the  legal  position  of  the 
father,  apart  from  the  statute  is  stated,  and  says  that  their  Lordships  do 
not  dissent  from  the  terms  in  which  it  is  stated,  and  proceeded  to  say 
that :— "  It  seemed  to  them  that  the  Vice-Chancellor,  while  acknow- 
"  ledging  that  the  effect  of  Talfourd's  Act  ought  to  be  considered,  has  not 
"  stated  its  effect  in  any  adequate  manner." 

In  the  next  year  the  case  of  Warde  v.  Warde  (d),  was  decided  by  Lord 
Cottenham,  and  it  illustrates  both  the  direct  and  the  indirect  effect  of 
Talfourd's  Act.  There,  the  wife  had  left  home,  taking  her  children  with 
her  on  account  of  her  husband's  misconduct.  He  applied  to  the  Court 
to  have  the  children  delivered  up  to  him,  which  Shadwell,  V.C.,  ordered 
to  be  done.  There  were  four  children,  two  above  and  two  under  seven 
years  of  age,  which  was  the  line  drawn  by  the  Talfourd  Act.  On  appeal 
Lord  Cottenham  pointed  out  that  the  Court  had  now  an  absolute  autho- 
rity over  the  younger  children,  and  a  larger  power  over  the  elder  than  it 

(b)  Smart  v.  ,S*.,  (1892)  A.  C.  425. 

(c)  2  DeG.  &  Sm.  457  (1848). 
{d)  2  Ph.  78(1. 
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Court's        possessed  when  Wellesley  v.   Duke  of  Beaufort  (e)  was  decided.      After  - 

absolute      wards  he  said  :     "Children  are  by  nature  entitled  to  the  care  of  both 

control         ...  ,  , 

over  the      their  parents ;  but  when  the  conduct  of  one  or  both  of  the  parents  has 

younger       been  such  as  to  render  it  impossible  that  they  can  live  together,  and  the 

c  n    len.      Court  has  therefore  the  painful  duty  cast  upon  it  of  deciding  whether 

the  children  shall  be  brought  up  by  one  parent  or  the  other,  all  that  it 

can  do  is  to  adopt  that  course  which  seems  best  for  the  interests  of  the 

children."     He  then  decides  as  to  the  eldest  child,  a  girl  of  eleven,  that 

she  is  likely  to  be  injured  by  remaining  with  her  father.     As  to  the  next, 

a  boy  of  nine,  Lord  Cottenham  thinks  it  unncessary  to  decide  whether, 

if  that  boy  stood  alone,  he  ought  to  be  removed  from  his  father's  custody, 

because  he  says  :    "  When  I  am  compelled  on  such  a  ground  to  take  one 

child   from  its  father,  I  must  not  accompany  that  measure  with  the 

great  evil  and  danger  to  the  children  of  separating  one  portion  of  the 

family  from  the  other."     As  the  younger  cnes,  he  repeated  that  "the 

Court  has  an  absolute  control  over  them,  without  regard  to  the  peculiar 

common  law  right  of  the  father  to  the  custody  of  all  his  children."    The 

result  was,  that  all  the  children  was  given  to  their  mother. 

Main  Independently  of  the  principles  explicitly  laid  down  in  this  case,  it 

features  of  shows  how  inevitably  a  change  of  law  brings  about  a  further  change  in 
le  ct.  ^ie  mjnjj  0f  ftxe  Judge  on  such  a  subject  as  the  welfare  of  families,  If 
the  Court,  having  a  discretion  in  the  case  of  younger  children,  decides 
to  remove  them  from  their  father,  that  must  influence  its  judgment  with 
respect  to  older  ones,  because  it  brings  in  the  question  whether  it  is  right 
to  break  up  the  family  by  separating  brothers  and  sisters. 

In  the  Case  of  Halliday  (/),  decided  in  the  year  1852,  the  wife  peti- 
tioned under  Talfourd's  Act  for  the  custody  of  a  child  four  years  old. 
The  particular  decision  is  not  so  important  as  the  instructive  way  in 
which  Turner,  V.C.,  expounds  the  law,  and  which  is  frequently  referred 
to.  He  specifies  three  main  features  as  belonging  to  Talfourd's  Act : 
First,  it  does  not  destroy  the  father's  common  law  right,  but  assumes  it, 
and  introduces  new  elements  and  conditions  under  which  it  is  to  be 
exercised  ;  Secondly,  it  connects  his  right  with  his  marital  duty,  and 
imposes  the  marital  duty  as  the  condition  of  recognizing  the  paternal 
right ;  Thirdly,  it  regardsthe  interest  of  the  child.  And  he  founded  his 
judgment  in  favour  of  the  wife  on  the  husband's  breach  of  marital  duty. 

These  principles  were  restated  by  Sir  George  Jessel  in  the  year  1876, 
in  the  Case  of  Taylor  (g),  and  applied  to  the  Act  of  1873,  which  extended 
the  power  of  the  Court  to  all  children  under  sixteen. 

(c)  2  Russ.  1. 
(/)  17  Jur.  56. 
(rj)  4  Oh.  D.  157. 
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In  the  Case  of  E.lderton  (li),  Pearson,  J.,  considered  that  there  was 
no  ground  for  depriving  the  father  of  his  children  independently  of  his 
behavior  to  his  wife ;  but,  as  he  had  been  guilty  of  a  breach  of  marital 
duty,  and  had  made  it  impossible  for  the  children  to  have  the  care  of 
both  parents,  the  mother  was  entrusted  with  the  care  of  them. 

In  the  present  case  we  have  the  following  circumstances:  The  wife 
has  twice  left  her  husband,  taking  her  children  with  her,  on  account  of 
his  habitual  intoxication,  with  its  disgusting  incidents  and  degrading 
example.  On  each  occasion  he  agreed  that  she  should  maintain  and 
educate  the  children  apart  from  him  ;  and  though  those  agreements  are 
not  enforcable  against  him  by  the  law  of  Ontario,  they  serve  to  show, 
the  then  opinion  of  himself  as  well  as  others,  as  to  the  arrangements 
which  were  most  fitting  under  the  circumstances.  Since  the  second 
separation  he  has,  to  all  appearances,  irrevocably  broken  up  the  family 
by  falsely  alleging  against  his  wife  charges  so  injurious  that  she  cannot 
be  expected  ever  to  live  with  him  again.  And  the  wife  has  ample  means 
to  bring  up  and  provide  for  the  children,  while  the  husband  has  only  a 
very  narrow  income. 

All  the  authorities  above  cited  from  Warde  v.  Warde  (i)  downwards, 
apply  to  the  case  of  the  boy  who  was  born  in  October,  1880,  and  leave  no 
doubt  that  in  committing  him  to  the  care  of  his  mother  the  Court  below 
did  what  was  strictly  legal,  as  well  as  what  was  expedient  for  him  and 
just  between  husband  and  wife. 

As  to  the  girls  it  is  true  that  the  cases  before  Sir  George  Turner, 
Sir  George  Jessel,  and  Pearson,  J.,  all  related  to  children  under  the  age 
specified  by  statute.  But,  as  intimated  above,  it  is  probable  that  even 
prior  to  the  passing  of  Talfourd's  Act,  in  such  a  case  as  this,  the  child- 
ren would  not  have  been  left  in  their  father's  care.  How  can  there  be 
any  substantial  doubt  about  it  now  ?  It  has  been  shown  that  Talfourd's 
Act  at  once  introduced  a  new  class  of  considerations  when  some  of  the 
children  are  below  and  some  above  the  statutory  age.  But  besides  this, 
the  course  of  legislation  shows  distinctly  a  growing  sense  that  the  power 
formerly  accorded  by  law  to  fathers  of  families  was  excessive,  and  that 
the  welfare  of  children  required  that  it  should  be  cut  down.  That  was 
done  here  in  1839  by  Talfourd's  Act,  which  gave  to  the  Court  a  discre- 
tion, judicial  no  doubt,  but  still  a  very  large  discretion  over  children  less 
than  seven  years  old.  The  sense  of  the  community  was  so  satisfied  of 
the  benefit  of  the  change,  and  also  of  its  insufficiency,  that  in  1873  the 
limit  of  seven  years  was  raised  to  sixteen.  In  Ontario  it  has  been  fixed 
at  twelve.     But  it  is  impossible  to  measure  by  arbitrary  limits  of  age  the  Age  limit. 

(h)  25  Ch.  D.  220. 
(?)    2  Ph.  786. 
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change  of  view  which  underlies  the  positive  legislation.  That  change 
must  also  affect  the  question,  what  is  required  for  the  welfare  of  the 
older  children  when  their  father's  misbehaviour  has  made  it  impossible 
that  they  should  have  the  care  of  both  parents.  A  judgment  on  such  a 
question  always  was  and  must  be  a  discretionary  judgment,  viz.,  one 
guided  by  views  on  social  and  domestic  matters  absolutely  incapable  of 
being  brought  under  legal  rules  and  definitions.  Doubtless  it  is  exercised 
within  stricter  limits  and  under  greater  pressure  than  in  cases  where  the 
legislature  has  in  express  terms  given  a  discretion.  Their  lordships  are 
now  acting  under  that  pressure.  But  the  welfare  of  a  family  is  power- 
fully affected  by  the  opinion  of  relatives,  friends,  and  neighbours,  which 
no  Judge  has  a  right  to  disregard  ;  and  that  opinion  will  be  the  opinion 
of  the  day,  not  of  a  by-gone  day.  And  whatever  might  have  been  the 
view  taken  prior  to  the  year  1839,  it  is  quite  impossible  at  the  present 
day  to  say  that  under  such  circumstances  as  are  disclosed  by  the  present 
case  it  would  not  be  seriously  prejudicial  to  the  children  to  take  any  of 
them  away  from  their  mother  in  order  to  place  them  in  the  custody  of 
their  father. 

The  result  is  that  the  appeal  fails  ;  and  their  lordships  will  humbly 
advise  Her  Majesty  to  dismiss  it.     The  appellant  must  pay  the  costs. 

In  a  case  in  which  the  father  of  certain  infant  children  who  pre- 
deceased his  wife,  their  mother,  had  left  a  will  appointing  their  uncle 
to  be  their  testamentary  guardian,  directing  that  they  should  be 
brought  up  in  his  faith  ;  and  the  children  had  been  clandestinely 
removed  from  his  custody  by  an  aunt  of  different  faith,  who  claimed 
the  right  of  guardianship  under  an  instrument  signed  by  their  mother 
which  proved  to  be  invalid,  an  order  was  made  in  tie  Chancery  Division 
for  the  delivery  of  the  infants  into  the  custody  of  the  uncle  as  their 
testamentary  guardian  (j). 

Order  not  "  No  order  directing  that  the  mother  shall  have  the 
*°  fa^r  e custody  of  or  access  6d  an.  infant  shall  he  made  by  virtue 
of  mother  0f  ^js  ^c^  jn  faVour  of  a  mother  against  whom  adultery 

guilty  of  _  _  °  ,     " 

adultery.  ]ias  been  established  by  judgment  in  an  action  for  criminal 
conversation  at  the  suit  of  her  husband  against  any  per- 
son."— R.  S.  O.  c.  137,  s.  2. 

Section  II.— APPOINTMENT  OF  GUARDIANS. 

To  what  "  The  Surrogate  Court  for  the  county  within  which 

rightof      an  infant  resides  may  appoint  the  father  of  the  infant  to 

appointing 

(j)  Re  Ghillman  Infants,  Street,  J„  25  O.  R.  268;  14  C.  L.  T.  402, 
citing  Re  McGrath,  (1893)  1  Ch.  143,  148. 
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be  guardian  ;  or  may  with  the  consent  of  the  father  appoint  guardians 
some  other  suitable  person  or  persons ;  but  if  the  infant  is  belong. 
of   the  age  of   fourteen  years  or   over,  neither  of   such 
appointments  shall  be  made  without  the  consent  of   the 
infant ;  or,  if  the  infant  have  no  father  living  or  any  legal 
guardian  authorized  by  law  to  take  the  care  of  his  person 
and  the  charge  of  his  estate,  the  said  Court  may  appoint  a 
guardian  or  guardians  of  the  infant ;  and  letters  of  guar- 
dianship granted  by  a  Surrogate  Court  shall  have  force 
and  effect  in  all  parts  of  Ontario  ;  and  an  official  certificate 
of  the  grant  may  be  obtained  as  in  the  case  of  letters  of 
administration  ;   and  a  return  of  every  appointment  and 
removal  of  a  guardian  shall  be  made  by  registrars  respec- — re  lun" 
tively  to  the  Surrogate  Clerk  in  like  manner  as  is  required 
by  The   Surrogate  Courts  Act   in  the   case   of   grants  *"Rev-  Stat, 
probate    or  administration;  but  this  section  shfll  not  be 
construed  as  depriving  the  High  Court  of  jurisdiction  in 
such  matters."— R.  S.  O.  c.  137,  s.  10. 

Ecclesiastical  law  discriminated  between  infants  and  minors.     An  Infants 
infant  being  a  child  under  seven  years  of  age,  and  from  seven  to  twenty-  and 
one  a  minor.     A  minor  is  entitled  tc-  elect  his  own  guardian,  while  the  mmors- 
guardian  of  an  infant  is  appointed  by  the  Court.     The  choice  of  minors 
has  no  great  weight,  where  the  eldest  of  them  is  not  fourteen,  if  he  were 
near  that  age  it  would  be  otherwise.     The  Court  may  judge  of  the  fitness 
of  the  person  chosen  by  a  minor  for  his  guardian,  and  may  refuse  the 
grant  to  an  improper  person.     In  the  case  of  an  infant,  the  Judge  ex 
officio  elects  the  guardian  ;  the  child  has  no  voice  in  the  matter,  i.  e.,  for 
the  purpose  of  accepting  or  refusing  probate  or  administration  (D.  &  B- 
443).  • 

The  Surrogate  Courts  Act  does  not  exclude  the  jurisdiction  of  the 
High  Court  in  respect  to  the  appointment  of  guardians.  At  the  same 
time  that  Court  discourages  applications  to  it  in  the  first  instance 
which  could  be  made  to  the  Surrogate  Court :  Re  Stannard,  1  Chy 
Chamb.  15. 

The  father  is  the  natural  guardian,  and,  by  the   Common    Law,  Rights  of 
entitled  to  the  custody  of  his  legitimate  children,  even  to  the  exclusion  father. 
of  the  mother,  although  they  be  within  the  age  of  nurture,  and  he  is 
entitled  also  to  have  them  brought  up  in,  and  taught  the  tenets  of,  the 
n.s.c.  -32 
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church  to  which  he  belongs,  if  he  desire  it  (The  King  v.  Greenhill,  6  N.  & 
M.  244  ;  Re  Leigh,  5  Prac.  R.  402  ;  Re  Carsivell,  6  Prac.  R.  241  ;  Re  Ross, 
6  Prac.  R.  285;  D' Alton  v.  D' Alton,  4  P.  &  D.  87  ;  Re  Hakewill  12  C.  B. 
223-231 ;  Sed  vide  Smart  v.  S.,  ante,  from  which  it  appears  that  the 
father's  common  law  rights  have  been  much  modified  by  legislation). 

But  the  Court  of  Chancery,  under  certain  circumstances,  exercising 
the  controlling  power  of  the  Crown  as  parens  patria,  did,  and  the  High 
Court  of  Justice  does  now  exercise  the  power  of  removing  children  from 
the  custody  and  care  of  the  father  (k). 

A  wife  obtained  from  that  Court  an  order  giving  her  the  custody  of 


tary  guar-  her  infant  daughter,  until  she  had  attained  the  age  of  twelve  years. 
Held,  that  this  did  not  prevent  the  father  appointing  testamentary 
guardians  of  the  infant  (Davis  v.  McCaffry,  21  Gr.  554). 

A  contested  suit  in  the  Surrogate  Court  of  the  County  of  Perth 
resulted  in  an  order  appointing  the  stepfather  of  an  infant  of  ten  years 
to  be  its  guardian.  It  appeared  that  evidence  had  been  adduced  in  the 
Surrogate  Court  to  the  effect  inter  alia  that  such  an  appointment  was  in 
accordance  with  the  expressed  wish  of  the  mother  in  her  last  illness,  and 
that  the  child  herself,  who  had  lived  some  time  with  her  uncle,  preferred 
to  live  with  her  stepfather ;  that  she  had  got  on  very  well  with  her  uncle 
until  he  got  married,  but  that  his  wife  was  "  awful  cross,"  and  she  would 
rather  live  with  her  stepfather.  On  appeal,  the  Court  of  Chancery  being 
satisfied,  from  the  whole  evidence,  that  it  was  for  the  real  and  perman- 
ent good  of  the  child,  reversed  the  order  of  the  Surrogate  Court  in  favour 
of  the  uncle.  In  Re  Irwin,  16  Gr.  461 ;  See  also  Linfoot  v.  L.,  9  C.  L.  T. 
432  ;  U.  C.  L.  J.  1889,  543.  Contest  between  stepfather  and  uncle  ; 
appointment  of  the  former. 

The  father  of  the  infants  died  intestate,  and  his  widow  obtained 
letters  of  administration,  who,  by  her  will,  appointed  her  sister,  a  mar- 
ried woman,  sole  guardian  of  her  two  infant  daughters.  After  her  death, 
the  paternal  grandfather  of  the  infants  applied  to  the  Judge  of  the  Sur- 
rogate Court,  to  be  appointed  their  guardian,  which  in  opposition  to 
objections  made  by  the  sister,  did  appoint  him  their  guardian  : — 

Held,  on  appeal  from  the  Judge  of  the  Surrogate  Court  of  the  County 
of  Simcoe:  (1)  That  although  the  Court  of  Chancery  has  jurisdiction  to 
appoint  guardians  to  infants,  notwithstanding  the  enactment  of  the  Sur- 
rogate Act,  it  will  not  do  so  on  an  appeal  like  this  ;  (2)  That  the  fact  of 
the  person  named  as  guardian  in  the  will  of  the  deceased  mother  of  the 


(k)  Story  Eq.  Jur.,  12  ed.  §§  1328,  1341,  and  cases  cited;  MacPherson 
on  Infants,  p.  101,  et  seq.  ;  Simpson's  Law  of  Infants,  Lond.,  1875,  p.  139, 
■et  seq.;  Smart  v.  S.,  [1882]  A.  C.  425. 
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children,  being  a  married  woman,  was  itself   sufficient  to  prevent    the 
Court  oppointing  her  (Re  McQueen,  McQueen  v.  McMillan,  23  Gr.  191)  (I). 

It  is  not  the  practice  of  the  Court  to  give  weight  to  the  objection  that 
a  person  sought  to  be  appointed  guardian  to  an  infant  is  the  next  of  kin 
to  whom  the  lands  of  the  infant  would  descend  {lb). 

A  guardian  appointed  by  a  Surrogate  Court  obtained  an  order  of 
the  Court  of  Chancery  for  the  delivery  of  the  person  of  the  infant  into 
her  custody,  Re  Gillrie,  3  Gr.  279  (to). 

"  Upon  the  written   application  of  the   infant,   or  the  When 
friend  or  friends  of  the  infant,  residing  within  the  jurisdic-  Surrogate 
tion  of  the  Surrogate  Court  to  which  application  is  made, Courts 

&  rr  may  ap- 

and  after  proof  of  twenty  days'  public  notice  of  the  appli-  point  guar- 
cation,  the  Judge  of  the  Court  may  appoint  some  suitable 
and  discreet  person  or  persons  to  be  guardian  or  guardians 
of  the  infant  "  (n).—R.  S.  O.  c.  137,  s.  11. 

Where   an    infant    is   sole   executor,  administration   with  the  will  Grants  for 
annexed  is  granted  to  his  guardian,  or  to  such  person  as  the  Court  may  "se  a^ 
think  fit,  until  he  attains  the  full  age  of  twenty-one  years.     And  if  a  infants, 
person  entitled  to  administration  be  under  age,  administration  during 
the  minority  may  be  granted  in  like  manner,  (vide  ante,  '  Chapter  on 
Grants  for  the  use  and  benefit,  jus  habentium'). 

"  The  Judge  shall  take  from  every  guardian  appoint-  Such  guar- 
ed  under  sections  10  and  11,  a  bond  in  the  name  of  the  fiv"sSecur- 
infant,  in  such  penal  sum  and  with  such  securities  as  the  ,ity  ty 

x  _  bond. 

Judge  directs  and  approves,  having  regard  to  the  circum- 
stances of  the  case,  and  such  bond  shall  be  conditioned  that  Condition 
the  said  guardian  will  faithfully  perform  the  said  trust, 
and  that  he,  or  his  executors  or  administrators,  will,  when 
the  said  ward  becomes  of  the  full  age  of  twenty-one  years, 
or  whenever  the  said  guardianship  is  determined,  or  sooner 

(7;  See  also  Holly  v.  Chamberlain,  1  RecMeld  (N.Y.),  333  ;  and  Sivart- 
wout  v.  S.,  2  Redheld,  52. 

(to)  See  further  as  to  the  custody  of  infant  children  :  In  Re  Kinney, 
6  P.  R.  245  ;  In  Re  Allen,  Reg.  v,  Allen,  31  Q.  B.  458  cfe  5  P.  R.  443  ;  and 
Munro  v.  M.,  15  Chy.  431.  And  as  to  the  custody  of  illegitimate  children, 
see  Holeshed,  5  P.  R.  251 ;  and  in  Re  the  Queen  v.  Armstrong,  1  P.  R.  G. 

(n)  The  Surrogate  Court  for  the  county  in  which  infant  resides  may 
appoint  the  father  guardian,  (s.  10,  ante). 
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if  thereto  required  by  the  said  Surrogate  Court,  render  to 
his  ward,  or  to  his  executors  or  administrators,  a  true  and 
just  account  of  all  goods,  moneys,  interest,  rents,  profits  or 
other  estate  of  the  ward,  which  shall  have  come  into  the 
hands  of  the  guardian,  and  will  thereupon  without  delay 
deliver  and  pay  over  to  the  said  ward,  or  to  his  executors 
or  administrators,  the  estate  or  the  sum  or  balance  of 
money  which  may  be  in  the  hands  of  the  said  guardian 
belonging  to  the  ward,  deducting  therefrom  and  retaining 
recorded  be  a  reasonable  sum  for  the  expenses  and  charges  of  the 
guardian,  and  the  bond  shall  be  recorded  by  the  registrar 
of  the  Court  in  the  books  of  his  office." — R.  S.  O.  c.  137,  s.  12. 

The  Act  to  secure  to  wives  and  children  the  benefit  of  Life  Insurance, 
R.  S.  O.  c.  138,  s.  12,  does  not  justify  an  Insurance  Company  in  paying 
the  amount  of  a  policy  to  a  testamentary  guardian  ;  the  guardian  there 
named  being  one  who  has  given  security  (»).  It  is  contrary  to  the  uni- 
form practice  of  the  High  Court  to  appoint  any  one  as  the  custodian  of 
infants'  money  whether  as  trustee  or  guardian  without  requiring 
security  (o). 

On  death  "  On  the  death  of  the  father  of  the  infant,  the  mother 

mother  to  if  surviving,  shall  be  the  guardian  of  the  infant,  either 
dknTione  al°ne>  when  no  guardian  has  been  appointed  by  the  father 
or  jointly  or  jointly  with  any  guardian  appointed  by  the  father." — 
others.       R.  S.  O.  c.  137,  s.  13,  (1). 

Apprenticing. — See  R.  S.  O.  c.  142,  respecting  "  Apprentices  and 
Minors;"  and  see  for  Form  of  Deed  of  Custody  of  child  in  cases  of 
adoption.     Vide  App.  of  Forms. 

"  Where  no  guardian  has  been  appointed  by  the 
father,  or  if  the  guardian  or  guardians  appointed  by  the 
father  is  or  are  dead,  or  refuses  or  refuse  to  act,  the  High 
Court  or  Surrogate  Court,  or  any  Judge  of  either  Court, 
may  from  time  to  time  appoint  a  guardian  or  guardians  to 

(«)   Campbell  v.  Dunn,  22  O.  R.  98  (1892). 

(o)  Re  Thin,  10  P.  R.  490;  followed  in  Re  Slosson,  15  P.  R.  150. 
(Guardian  appointed  by  foreign  Court.)  See  also  Secord  v.  Costello, 
17  Gr.  328. 
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act  jointly  with  the  mother,  as  such  Court  or  Judge  shall 
see  fit."— Ibid.  (2). 

"  The  mother  of  an  infant  may,  by  deed  or  will,  appoint  Mother 
any  person  or  persons  to  be  guardian  or  guardians  of  the  point  guar- 
infant  after  the  death  of  herself  and  the  father  of  the  taincases1! 
infant    (if    the    infant    be    then    unmarried),    and    where 
guardians  are  appointed   by  both  parents  they  shall  act 
jointly."— R.  S.  0.  c.  137,  s.  14,  (1). 

"  The  mother  of  an  infant  may,  by  deed  or  will,  pro- 
visionally nominate  some  fit  person  or  persons  to  act  as 
guardian  or  guardians  of  the  infant  after  her  death  jointly 
with  the  father  of  the  infant,  and  the  Court  or  a  Judge 
after  her  death,  if  it  be  shewn  to  the  satisfaction  of  the 
Court  or  a  Judge  that  the  father  is  for  any  reason  unfitted 
to  be  the  sole  guardian  of  his  children,  may  confirm  the 
appointment  of  such  guardian  or  guardians,  who  shall 
thereupon  be  empowered  to  act  as  aforesaid,  or  make  such 
•other  order  in  respect  of  the  guardianship  as  the  Court  or 
Judge  shall  think  right  "  (p). — Ibid.  (2). 

"  In    the    event  of   guardians   being   unable   to   agree  Direction 
among   themselves   or  with    the  father  upon  a  question  ^  matters 
affecting  the   welfare   of  an  infant,  any   of  them  or  the  affecting 

li  t  infants. 

father  may  apply  to  the  Court  for  its  direction,  and  the 
Court,  or  Judge,  may  make  such  orders  regarding  the 
matter  in  difference  as  to  the  Court  or  Judge  seems  proper." 
— R.  S.  O.  c.  137,  s.  15. 

"Testamentary    guardians    and    trustees,    and    guar- Removal  of 
dians  appointed  or  constituted  by  virtue  of  this  Act  shall  snardians 
be  removable  by  the  Court  or  Judge,  for  the  same  causes 
as  other  guardians  and  trustees." — Ibid.  s.  16. 

"  The  Surrogate   Court  or  Judge   referred   to  in  sec-  Surrogate 
tions  1,  13,  14,  15  &  16,  is  the  Surrogate  Court  or  Judge  of  jSdgV* 

meaning 
of. 
(p)   Vide  Smart  v.  S.,  ante. 
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the  county  where  the    infant  or   respondents,  or  any  of 
them,  reside." — Ibid.  s.  17. 

Testamentary  Guardians. — Although  the  Court  of  Chancery  was  in  the 
habit  of  respecting  the  wishes  and  directions  of  a  testator  in  reference  to 
the  guardianship  and  care  of  his  children,  it  would  not  do  so  where  it  was 
clearly  shown  that  a  compliance  therewith  would  be  prejudicial  to  the 
happiness  and  moral  training  of  the  infants.     Anon  :  6  Gr.  632. 

The  disposition  by  will  and  testament  of  the  custody  and  tuition  of 
any  child  by  virtue  of  12  Car.  II.  c.  24,  is  a  "  will  "  as  denned  by  sec.  9 
of  the  Wills  Act. 

The  High  Court  in  Ontario  has  the  like  jurisdiction  and  powers  in 
all  matters  relating  to  infants  and  their  estates,  as  were  on  4th  March, 
1837,  possessed  by  the  Court  of  Chancery  in  England  (R.  S.  0. 1887,  c.  44, 
s.  21).  It  also  has  jurisdiction  respecting  the  custody  and  property  of 
infants,  in  the  cases,  and  subject  to  the  provisions  mentioned  in  "  The 
Act  respecting  Infants  "  (s.  34). 

"The  guardian  of  any  infant  appointed  or  constitu- 
ted under  or  by  virtue  of  this  Act  during  the  continuance 
of  his  guardianship,  (unless  where  the  authority  of  a 
guardian  appointed  or  constituted  under  sections  13  or  14 
is  otherwise  limited) 

1.  Shall  have  authority  to  act  for  and  on  behalf  of  the 
said  ward  ; 

To  appear        2.  May  appear  in  any  Court  and  prosecute  or  defend 

in  actions.  . .         ...  4 

any  action  in  his  or  her  name ; 

To  manage        3.  Shall  have  the  charge  and  management  of  his  or  her 
personal      estate,  real  and  personal,  and  the  care  of  his  or  her  person 

estate,  etc.  &nd  education  . 


Power  of 
Court  of 
Chancery 


Guardian 

authority 


To  act  for 
ward. 


Bind  ward 
and  ap- 
prentice. 


4.  And  in  case  the  infant  is  under  the  age  of  fourteen 
years,  may,  with  the  approbation  of  two  of  Her  Majesty's 
Justices  of  the  Peace  and  the  consent  of  the  ward  (or  in 
case  the  infant  is  not  under  the  age  of  fourteen  years,  then 
with  the  consent  of  the  ward  only),  place  and  bind  him 
Limitation  or  her  an  apprentice  to  any  lawful  trade,  profession  or 
tic'eship.11  employment;  the  apprenticeship,  in  case  of  males,  not 
extending  beyond  the  age  of  twenty-one  years,  and  in  case 
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of  females,  not  beyond  the  age  of  eighteen  years,  or  the 
marriage  of  the  ward  within  that  age." — R.  S.  O.  c.  137,  s.  18. 

A  guardian  of   infants   appointed    under  the   Ontario    Statute   can  Guardians 
rightfully  demand  and  receive  from  an  executor  monies  bequeathed  to  authority 
the  infants  and  give  a  valid  discharge  (q).  estate. 

The  duly  appointed  totors  in  the  Province  of  Quebec  of  an  infant 
domiciled  and  residing  there,  which  Province  had  also  been  the  domicile 
of  the  father  at  his  death,  were  held  entitled  to  have  paid  over  to  them 
from  the  Ontario  administrators  of  the  father's  estate,  there  being  no 
creditors,  money  coming  to  the  infant  from  the  estate  collected  in 
Ontario  (r). 

If  an  infant  is  born  abroad  whose  paternal  grandfather  was  a 
natural  born  British  subject,  the  Court  (the  Chancery  Division,  Eng.), 
has  jurisdiction  to  appoint  a  guardian  of  such  infant,  although  the  infant 
is  resident  abroad,  and  has  no  property  in  England  (s). 

Upon  the  authority  of  Clarke  v.  Macdonald  (t),  it  may  be  noted  that  Powers  of 
since  the  decision  in  Huggins  v.  Law  (u),  a  Divisional  Court  would  decline  guardian 
to  follow  the  judgment  in  Switzer  v.  McMillan  (v),  and  Whitney  v.  Leyden  Q^  war^ 
therein  referred  to,  in  holding  that  a  guardian  appointed  by  the  Surro- 
gate Court  had  no  power  to  lease  the  infant's  lands. 

It  has  been  held  that  a  guardian  appointed  by  a  Surrogate  Court 
might  bring  ejectment  to  try  the  infant's  title.  Doe  d.  Atkinson  v. 
McLeod,  8  Q.  B.  344. 

The  trust  imposed  upon  a  person  appointed  guardian  by  a  Surrogate  Authority 
Court  is  by  operation  of  such  appointment  and  the  statute  empowering  of  guar- 
that  Court  to  make  such  appointment,  an  express  trust.     The  guardian  clians- 
could  therefore  acquire  no  title  to  lands  of  his  ward  as  against  him  by 
possession.     Such  trust  ceases  with  the   guardianship    upon   the  ward 
attaining  majority  (w). 

A  testamentary  guardian  should  pay  the  money  of  the  infants  into 
Court  (x);  and  under  certain  circumstances  a  statutory  guardian  should 

(q)  Huggins  v.  Laiv,  14  A.  ft.  383. 
r)  Hanrahan  v.  H.,  19  O.  R.  396. 

(s)  In  re  Willoughby  (an  infant),  30  Chy.  D.  324,  C.  A. 
(t)  20  O.  R.  564,  at  p.  570. 
(«)  14  App.  383. 
(v)  23  Gr.  538. 

(w)  Hickey  v.  Stover,  11  O.  R.  10G. 
(r)  Blake  v.  B.,  2  Sch.  &  Lef.  26. 
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pay  infant's  money  into  Court  ((/).     The  acquiesence  of  a  statutory  guar- 
dian in  insufficient  investment  of  trust  funds  has  been   held   not   to 
exonerate  trustees  (z). 
Surety's  Where  monies  of  the  infants  had  not  actually  been  received  by  the 

liability,      guardian,  her  surety  was  held  not  liable  upon  the  bond  (a). 
As  to  real"*  -^ne  High  Court  has  jurisdiction  to  order  a  sale,  lease,  or  other  dis- 

estate.  position  of  real  estate  of  an  infant  where  necessary  for  the  maintenance 
or  education  of  the  infant,  or  if  the  property  is  exposed  to  waste  or 
dilapidation,  or  to  depreciation  from  any  other  cause  his  interest 
requires  or  will  be  substantially  promoted  by  such  disposition,  which  is 
to  be  made  under  the  direction  of  the  Court  or  one  of  its  officers,  or  by 
the  guardian  of  the  infant,  or  by  any  person  appainted  by  the  Court  for 
the  purpose,  in  such  manner,  and  with  such  restrictions  as  to  the  Court 
may  seem  expedient,  and  may  order  the  infant  to  convey  the  estate  as 
the  Court  thinks  proper.  R.  S.  O.  c.  137,  s.  3,  and  see  Re  Baker,  6  Prac. 
R.  225  ;  see  also  Hartshorn  v.  Early,  19  C.  P.  139  ;  Slater  v.  Brady,  L.  R. 
Ir.  14  Eq.  61  ;  Llpsett  v.  Perdue,  18  0.  R.  575. 

But  no  sale,  lease,  or  other  disposition  shall  be  made  against  the 

provisions  of  any  will  or  conveyance  by  which  the  estate  has  been  devised 

or  granted  to  the  infant,  or  for  his  use.     {lb-) 

Infant's  1^ie  application  to  the  Court  shall  be  in  the  name  of  the  infant  by 

consent  if    his  next  friend,  or  by  his  guardian,  but  shall  not  be  made  without  the 

f  y^ars       consent  of  the  infant,  if  he  is  of  the  age  of  fourteen  years  or  upwards.  (lb.) 

In  matters  "  In  all  matters  and  applications  touching  or  relating 
dianshhj     to  ^ne  appointment,  control  or  removal  of  guardians,  and 

Courts  to  the  security  to  be  o-iven,  the  custody,  control  of  or  right  of 
have  same  .    »  .  ,  •, 

powers  for  access  to  an  infant,  and  otherwise,  the  several  Surrogate 
tion  of  wit-  Courts  shall  have  the  like  powers,  jurisdiction  and  autho- 
enforcin^  rity  f°r  ^ie  examination  of  witnesses,  the  production  of 
decrees,     deeds  and  writing's,  and  generally  for  the  enforcing  of  all 

etc.,  as  m  .     ,  .  • 

testamen-  orders,  and  judgments  made  or  given  as  are  given  to 
ters. ma  them  by  The  Surrogate  Courts'  Act  in  matters  testamen- 
tary ;  and  all  orders  and  judgments  may  be  appealed  from 
to  the  Court  of  Appeal  or  a  Judge  thereof  in  the  manner 
provided  in  said  Act  for  appeals  in  matters  testamentary." 
— R  S.  O.  c.  137,  s.  19. 

(y)  Flanders  v.  D' Evelyn,  sup.  ;  see  also  Mitchell  v.  Richey,  13  Gr.  445. 

(z)  Spratt  v.  Wilson,  19  O.  R.  28. 

(a)  Galbraith  v.  Dunscovibe,  28  Gr.  27. 
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"  The  practice  and  procedure  shall,  except  where  other-  Procedure 

11  *■  under  this 

wise  provided  for  by  the  Rules  or  Orders  under  The  Act. 
Surrogate  Courts  Act,  conform,  as  nearly  as  the  circum- 
stances of  the  case  will  admit,  to  the  practice  and  procedure 
prescribed  by  the  said  Act,  and  all  the  powers  given  by 
the  several  sections  of  that  Act,  to  the  Judges  appointed  or 
to  be  appointed  as  contained  in  sections  76  and  78  of  said 
Act,  may  from  time  to  time  be  exercised  by  them,  for  the 
purpose  of  simplifying  and  expediting  the  proceedings,  and 
for  fixing  and  regulating  the  fees  to  be  taken  by  officers 
and  by  solicitors  and  counsel  respectively  for  business  and 
proceedings  done  and  taken  under  this  Act  in  the  several 
Surrogate  Courts." — Ibid.  s.  20. 

"The   attendance   of   any   person  to  testify    on   oath  Court  or 

.  Judge  may 

respecting  any  matter  in  an}^  proceeding  under  this  Act  compel  the 

t  n  t    i  t  n       f.        ,i      ,  -i  attendance 

may  be  enforced  by  order  made  tor  that  purpose,  and  on  0f  wjt. 
the  service  of  a  copy  thereof  and  the  payment  of  expenses  nesses- 
as  a  witness,  in  the  same  manner  as  in  an  action,  or  affidavits 
respecting  such  matter  may  be  received." — Ibid.  s.  21. 

"Nothing:    herein    contained    shall    be    construed    to ^f llgtl"us 

51  education, 

change  the  law  as  to  the  authority  of  the  father  in  respect 

of  the  religious  faith  in  which  his  child  is  to  be  educated." 

— Ibid.  s.  22. 

Religious  Faith. — Vide  Re  Chillman,  ante. 

"Sections  1,  13,  14,  15  and  16  of  this  Act  shall  not  Applica- 
tion of  ss.  1 
apply  to  any  children  as  to  whom  any  application  has  been  and  13-16. 

made  to  any  Court  or  Judge  with  respect  to  their  custody 

or  maintenance,  before  the  23rd  day  of  April,  1887,  and 

whether  or  not  such  application  was  then  pending." — Ibid. 

s.  23. 

See  also  S.  C.  Rules  (jwst)  as  to  appointment  of  Guardians. 

The  grant  of  probate  to  an  infant  along  with  a  person 
who  is  of  full  age  is  not  a  nullity  (b). 

{b)  Gumming  v.  Landed  Banking  <£■  Loan  Co,,  20  O.  R.  3S2,  395;  and 
see  Merchant's  Bank  v.  Monte ith,  10  P.  R.  334. 
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See  also  the  Act  for  the  Protection  and  Reformation  of  Neglected 
Children.  51  V.  c.  40  ,  and  an  Act  for  the  prevention  of  cruelty  to,  and 
better  protection  of  children.     56  V.  c.  45. 

See  as  to  authority  of  guardians  appointed  by  foreigu  Courts  to* 
receive  Life  Insurance  monies  :     56  V.  c.  32,  s.  7. 

Guardians  and  Infants. — Rules,  etc. 

1892.    U '  Tlie  judges  °£  ^ie  Supreme  Court   of  Judicature  for 

Ontario  do,  in  pursuance  of  the  powers  conferred  upon 
them  by  the  Revised  Statutes  of  Ontario,  c.  137,  s.  20,  and 
c.  50,  s.  78,  order  and  direct  that  the  rules,  orders,  and 
directions  hereinafter  set  forth  shall  be  the  general  rules 

Persons      for  regulating  the  practice  and  procedure  under  the  several 

and  estates  »  n  r  r  ^ 

of  infants.  Acts  of  the  Legislature  of  Ontario,  in  force  respecting  the 
persons   and   estates  of  infants  and    the  appointment    of 
—guar-      guardians. 

dians. 

"  In  all  matters  and  applications  touching  or  relating 
to  the   appointment,  control   or  removal   of  guardians  of 

etc.US  °C  Y'  infants,  and  the  security  to  be  given  by  such  guardians, 
the  custody  or  control  of  or  right  of  access  to  infants, 
the  maintenance  of  infants  or  otherwise,  the  practice  and 

—practice.  pro'cec[ure  [n  ^he  Surrogate  Courts  shall  conform  as  nearly 
as  the  circumstances  of  the  case  will  admit  to  the  practice 
and  procedure  of  the  said  courts,  in  respect  to  applications 
for,  and  grants  of  probate  and  administration,  and  the 
forms  following,  or  forms  to  the  like  effect  shall  be  used." 
— S.  C.  R.  1  (c). 

— applica-         "Upon    application   for   guardianship    there   shall   be 

furnished  proof  of  the  time  of  death,  and  place  of  abode 

proof,     of  the   deceased  parent  or  parents,  of  the  value  of  the 

whole  property  devolving,  of  the  value  of  the  personal 

property  and  of  the  real  estate  respectively,  of  the  annual 

(c)  See  Forms  in  Appendix. 


tion 
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value  of  the  same,  of  the  names,  ages,  and  places  of  abode 
of  the  infants,  of  the  relationship  of  the  applicant  to  such 
infants,  and  such  other  proof  as  the  judge  may  require. 
All  such  proof  may  be  included  in  one  or  several  affidavits 
of  the  petitioner,  or  of  some  other  person  or  persons  having 
knowledge  of  the  facts." — S.  C.  R.  2. 


"  Unless  under  special  order  or  decree  of  the  judge,  — certifi- 
letters    of   guardianship  shall   not    be   granted    until   the 
registrar  shall  have  received  the  certificate  of  the  Surro- 
gate clerk  touching  the  same." — S.  C.  R.  3. 

"  Parties   may   lodge   a   caveat   against  the   grant   of  —caveat, 
letters  of  guardianship  in  like  manner  as  other  caveats 
are  lodged,  and  the  practice  in  respect  to  the  same  shall 
conform  as  nearly  as  may  be  to  the  practice  in  the  case 
of  caveats  against  the  grant  of  administration." — S.C.  R.  4. 

"When  the  security  given  by  guardians  is  a  bond  it— security. 
shall  be  as  prescribed  in  Form  4,  post.     And  the  sureties 
in  such   bond  are  required   in  all   cases  to  justify  to  an 
amount  or  amounts,  which  in  the  aggregate  shall    equal 
the  amount  of  the  penalty  of  the  bond." — S.  C.  R.  5. 

"  The  several  registrars  and  the  Surrogate  clerk  shall  —books. 
keep  books  in  tabular  form,  and  the  same  shall  be  duly 
indexed."— S.  C.  R.  6. 

"  Registrars  and  officers  of  the  Surrogate  Courts  shall, 
for  the  performance  of  duties  and  services  in  said  guard- 
ianship matters  be  entitled  to  take  and  receive  to  their 
own  use  the  fees  prescribed  in  the  Tariff." — S.  C.  R.  7. 

"  Before  proceedings  are  taken,  the  fees  payable  to  the  —fees. 
judges  and  to  registrars,  and  in  stamps  for  the  Fee  Fund 
(and  postage  when  necessary),  shall  be  paid  to  the  registrar 
in  the  first  instance  by  the  party  on  whose  behalf  pro- 
ceeding's are  to  be  taken." — S.  C.  R.  8. 
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"  Solicitors  and  counsel  in  the  said  courts  shall  be 
entitled  to  take  for  the  performance  of  duties  and  services 
in  said  guardianship  matters,  the  fees  and  costs  prescribed 
in  the  Tariff."— S.  C  R.  9. 

—duties  of        «  Thg  duties  required  of  the  Surrogate  clerk  in  respect 

Surrogate  *  °  A 

Clerk.  to  matters  and  causes  testamentary,  so  far  as  may  be 
applicable,  shall  be  performed  by  him  in  respect  to  appli- 
cations for  letters  of  guardianship,  and  in  relation  to 
guardianship  business." — S.  C.  R.  10. 

Actions  Respecting  Guardianship  of  Infants. 

When  a  caveat  is  lodged  against  the  grant  of  letters  of 
guardianship,  the  practice  in  respect  to  it  is,  to  conform  as 
nearly  as  may  be  to  the  practice  in  the  case  of  caveats 
against  the  grant  of  administration  (Gdn.  Rule,  4)  ;  and 
generally  the  practice  and  procedure,  except  where  other- 
wise provided  by  rules,  or  orders  under  the  Surrogate 
Courts  Act,  is  to  conform,  as  nearly  as  the  circumstances 
of  the  case  will  admit,  to  the  practice  and  procedure  pre- 
scribed by  the  Act  (d). 

(J)  Ante,  and  D.  &  B.  G62. 
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REMOVAL   OF  CONTENTIOUS   MATTER  OR  CAUSE  FROM  A 
SURROGATE  TO  THE  HIGH  COURT. 

Reference  or  Removal  to  the  High  Court. 

It  is  provided  by  the  Surrogate  Courts  Act  that : — 
"  In  every  case  in  which  there  is  a  contention  as  to  the  In  cases  of 
grant  of  probate  or  administration,  and  the  parties  in  suchtion,  the 
case  thereto  agree,  the  contention  shall  be  referred  to  and  ^ay  Gby 
determined  by  the  High  Court  on  a  case  to  be  prepared,  consent,  be 
and  the  Surrogate  Court  having  jurisdiction  in  the  matter  for  adjudi- 
shall    not    grant    probate    or    administration    until    thethe°Hig°h 
contention  is  terminated  and  disposed  of  by  judgment  or  Courfe- 
otherwise." — S.  C.  A.  s.  30. 

It  is  provided  in  The  Judicature  Act,  section  31,  that  the  High  Court 
shall  have  jurisdiction  in  matters  testamentary,  as  provided  in  sections 
30  to  32  inclusive  of  The  Surrogate  Courts  Act. 

"  Any  cause  or  proceeding  in  the  Surrogate  Courts  in  in  certain 
in    which    any    contention    arises    as    to   the    grant    ofconten- 
probate   or   administration,    or    in    which    any   disputed  {^tobf 
question  may  be  raised  (as  to  law  or  facts)  relating  tortmiDve.d, 

into  High 

matters  and  causes  testamentary,  shall  be  removable  by  Court, 
any  party  to  the  cause  or  proceeding  into  the  High  Court 
by  order  of  a  Judge  of  the  said  Court,  to  be  obtained  on  a 
summary  application  supported  by  affidavit,  of  which 
reasonable  notice  shall  be  given  to  the  other  parties  con- 
cerned."— S.  C.  A.s.  31(1). 

On  motion  before  the  Court  of  Chancery  to  remove  a  Removal 
cause  from  the  Surrogate  Court  of  Lanark  and  Renfrew  on  gj0^"86  to 
the  ground  that  there  was  a  contest  and  on  account  of  Court. 
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Not  every  delay,  it  was  held  that  causes  which  might  be  removed  to 

case  of 

contest,  the  Court  of  Chancery,  must  have  been  not  only  causes  in 
which  contention  arises,  but  causes  in  which  disputed 
questions  of  law  or  fact  arise.  In  this  case  different  parties 
having  applied  for  administration,  there  was  a  contest  as 
to  who  was  entitled  to  the  grant.  There  being  such 
contest,  there  must  be  a  citation,  and  to  decide  it  the 
matter  should  be  argued  in  term  ;  before  the  Surrogate 
Judge.  And  as  to  the  question  of  delay  the  Surrogate 
Court  has  power  to  appoint  an  administrator  pending  the 
litigation.  The  Court  did  not  think  that  the  legislature 
intended  every  case  of  contest  to  be  removed,  and  the 
application  was  refused  (a). 

There  was  a  controversy  as  to  the  validity  of  a  will,  and 
upon  a  sworn  allegation,  which  was  not  contradicted,  that 
there  was  a  large  amount  of  property,  real  and  personal 
(over  $2,000)  and  that  "  the  questions  to  be  tried  and 
determined  were  of  such  importance  and  difficulty  that  the 
same  could  be  more  effectually  tried  and  disposed  of  in  the 
Court  of  Chancery  than  in  the  Surrogate  Court," — the 
matter  was  removed  to  Chancery  (6). 

Unless  a  case  of  contest  is  established  the  application 
for  removal  will  be  refused  (c).  It  is  not  intended  that  the 
business  of  the  Surrogate  Courts  should  in  a  large  measure 
be  transferred  to  the  High  Court  (d). 

Upon  an  application  to  the  High  Court  by  certain  of 
the  next  of  kin  of  an  intestate,  under  s.  31  of  the  Surrogate 
Courts  Act  to  remove  from  a  Surrogate  Court  into  the 
High  Court  a  cause  in  which  a  contention  arose  as  to  the 

(a)  Re  Beckivith,  per  Blake,  C,  Spragge,  V.C.,  concurring,  5  U.  C. 
L.  J.  1859,  p.  256. 

(b)  In  re  Eccles,  1  Chan.  Cham.  376  ;  and  Unwin  v.  Mowat,  Atty. 
Gen.,  by  order  of  17th  Sep.  1875. 

(c)  Re  O'Brien,  3  0.  E.  326. 

(d)  Meir  v.  Wilson,  13  P.  R.  33. 


TO   THE    HIGH    COURT.  511 

grant  of  administration,  it  appeared  that  the  widow  and  a 
trust  company  had  petitioned  for  joint  administration  of 
the  estate,  which  was  a  large  one  ;  that  the  next  of  kin 
opposed  the  petition ;  that  neither  widow  nor  next  of  kin 
could  unaided  supply  the  necessary  security  ;  and  that 
there  were  no  creditors  ;  it  was  held  that  the  jurisdiction 
to  make  the  grant,  being  of  a  discretionary  kind,  could  be 
better  exercised  by  the  Surrogate  Judge,  and  the  case 
should  not  be  removed.  Also  that  the  personal  disqualifi- 
cation of  a  Surrogate  Judge  to  pass  upon  an  application,  b}- 
reason  of  his  interest  as  a  shareholder  in  a  company 
applicant,  is  not  a  ground  for  removal  to  the  High  Court ; 
for  he  can  call  in  the  aid  of  a  neighbouring  County  Judge. 
Ana  that  where  assets  are  separable,  administration  may 
be  granted  quoad,  i.e.,  to  the  widow  as  to  one  part,  and  to 
the  next  of  kin  as  to  another  part,  or  there  may  be  a  joint 
grant  to  the  widow  and  next  of  kin  (e). 

"The    Judge    making    the    order    may    impose    such  Terms  as 
terms  as  to  payment  or  security  for  costs  or  otherwise  as  to 
him  seems  tit ;    but  no  cause  or  proceeding  shall  be  so 
removed    unless    it    is    of    such    a    nature    and    of    such  Certain 
importance  as  to  render  it  proper  that  the  same  should  be  to  be™* 
withdrawn  from  the  jurisdiction  of  the  Surrogate  Court removeci- 
and  disposed  of  by  the  High  Court,  nor  unless  the  property 
of  the  deceased  exceeds  $2,000  in  value." — S.  C.  A.  s.  31,  #2,000  »er- 
s-s.  (2),  as  amended  by  53  V.  c.  17,  s.  5.  *°?*f 

Since  The  Devolution  of  Estates  Act  (/),  and  the 
amendment  of  the  Surrogate  Courts  Act  (g),  striking  out 
the  wrords  "  personal  estate,"  and  inserting  the  word 
"  property,"  real  estate  is  to  be  considered  as  personalty 
for  the  purpose  of  estimating  whether  the  property  of 
deceased  is  sufficient  to  entitle  a   party  to  an  order  for 

(e)  Re  McLeod,  14  C.  L.  T.  O.  N.  471. 
(/)  49  V.  c.  22;  R.  S.  O.  c.  108. 
(g)  53  V.  c.  17,  g.  5i 
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removal  of  a  contentious  cause  or  proceeding  from  a 
Surrogate  Court  to  the  High  Court  under  the  provisions  of 
sec.  31  of  the  Surrogate  Courts  Act  (h). 

It  is  provided  by  the  Surrogate  Court  Rules  that : — 
Where  a  cause  or  proceeding  is  removed  into  the  High 
Court,  under  the  thirty-first  section  of  the  Act,  the  Judge 
of  the  Surrogate  Court  shall,  upon  the  application  of  the 
party  who  has  obtained  the  order  for  removal,  in  like 
manner  as  mentioned  in  Rule  59,  direct  the  papers  in  the 
matter  to  be  transmitted  to  the  Surrogate  Clerk,  to  be  by 
him  transmitted  to  the  proper  officer  of  the  High  Court. — 
S.  C.  R.  60. 
Power  of  "Upon  any  cause  or  proceeding  being  so  removed  as 

Court  and  aforesaid,  the  High  Court  shall  have  full  power  to  deter- 
transmis-   mine  the  same,  and  may  cause  any  question  of  fact  arising 
final  order  therein  to  be  tried  by  a  jury,  and  otherwise  deal  with  the 
gate  Court,  same  as  with  any  cause  or  claim  originally  entered  in  the 
said  Court ;  and  the  final  order  or  judgment  made  by  the 
said  Court  in  any  cause  or  proceeding  removed  as  afore- 
said, shall,  for  the  guidance  of  the   Surrogate  Court,  be 
transmitted  by  the  Surrogate  Clerk  to  the  Registrar  of  the 
Surrogate  Court  from  which  the  cause  or  proceeding  was 
removed."- S.  C.  A.  c.  32. 

The  order  is  obtained  on  motion  in  Chambers  upon 
notice.  For  a  form  of  such  an  order,  vide  Appendix. 
The  Registrar  of  the  Surrogate  Court,  upon  being  served 
with  the  order,  will  transmit  the  papers  to  the  Surrogate 
Clerk. 

(h)  In  re  Nixon,  13  P.  R.  314. 


APPEALS.  513 


CHAPTER  XI. 

APPEALS. 

"Any  person  considering  himself  aggrieved  by  any  order,  Persons 
sentence,  or  judgment  of  a  Surrogate   Court,  or  being  dis-  ing  them- 
satisfied  with  the  determination  of  the  Judge  thereof  in  ^evecPby 
point  of  law  in  anv  matter  or  cause  under  this  Act,  may,anyJud&_ 

x  "  d    ment,  etc., 

within  fifteen  days  next  after  such  order,  sentence,  judg- may  ap- 
ment,  or  determination,  appeal  therefrom  to  the  Court  of  Sourt  of 
Appeal  or  to  a  single  Judge  of  such  Court  in  the  manner  APPeaL 
and.  subject  to  the  regulations  provided  for  by  the  Rules 
and  Orders  respecting  the  Surrogate  Courts  heretofore  in 
force,  or   by  Rules   or  Orders   respecting   the    Surrogate 
Courts  made  under  this  Act ;  and  the  said  Court  of  Appeal  Appeals 
or  Judge  shall  hear  and  determine  such  appeal ;    but  no  "ot  tlVie 

°  l  l  in  certain 

such  appeal  shall  be  had  or  lie  unless  the  value  of  the  cases, 
property  [the  word  "  property "  being  substituted  in 
accordance  with  53  V.  c.  17,  s.  6,  for  £he  words: — "goods, 
chattels,  rights  or  credits"]  to  be  affected  by  such  order, 
sentence,  judgment,  or  determination  exceeds  $200  ;  and  in 
case  of  an  appeal  to  a  single  Judge,  he  may,  in  his  discre- 
tion, and  upon  such  terms  as  he  think  proper,  refer  the 
appeal  to  the  said  Court  of  Appeal." — S.  C.  A.  s.  33. 

The  appeal  to  a  "  single  Judge,"  here  provided  for,  is 
not  to  be  regarded  as  an  appeal  to  a  Judge  in  Cham- 
bers (a). 

(a)  In  re  West,  14  C.  L.  T.  0.  N.  422. 
h.s.c— 33 
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Under  the  Court  of  Probate  Act  of  Upper  Canada  (b) 
an  appeal  lay  from  judgments  of  the  Surrogate  Court  to 
the  Court  of  Probate  ;  upon  that  Court  being  abolished  the 
appeal  was  to  the  Court  of  Chancery,  and  so  continued 
until  40  V.  c.  7.  The  appeal  now  is  to  the  Court  of 
Appeal  as  above  provided,  and  subject  to  the  regulations 
provided  in  Surrogate  Courts  Rules  57-59.  Sec.  19  of  The 
Court  of  Appeal  Act,  consolidated  as  sec.  44  of  The  Judi- 
cature Act,  includes  appeals  from  the  Surrogate  Courts,  as 
provided  in  the  Surrogate  Courts  Act. 

Until  the  amending  Act,  53  V.  c.  17  in  estimating  the 
$200  which  made  the  limit,  personal  property  only  was 
taken  into  consideration ;  the  amendment  inserts  the 
general  word  "  property  "  as  above,  so  that  real  estate  is 
now  to  be  taken  into  consideration. 

Under  sec.  19  of  the  Act  respecting  Guardians  of 
Infants  (c),  as  under  this  section,  the  appeal  is  to  the  Court 
or  a  single  Judge. 

Appeal.  It  would  appear  from  the  following  case  that  the  appeal 

will  lie  whether  the  business  is  contentious  or  non-con- 
tentious. 

A  person,  claiming  to  be  a  creditor  of  an  intestate, 
applied  for  letters  of  administration,  having  cited  the  next 
of  kin,  who  did  not  appear.  The  Judge,  finding  that  the 
applicant  was  not  a  creditor  of  the  intestate,  refused  the 
grant.  On  appeal,  it  was  held  that  whether  the  applica- 
tion was  contentious  or  non-contentious  business,  as  to 
which  the  Court  gave  no  opinion,  there  was,  under  sec.  19 
of  the  Judicature  Act,  1873,  (corresponding,  in  part,  with 
provisions  in  sees.  43,  50,  51,  57,  Jud.  Act,  Ontario  (K  S.  O 

(b)  Vide  ante,  p.  11. 

(c)  Vide  post. 
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1887,  c.  44),  an  appeal  from  the  Judge's  decision   to  the 
Court  of  Appeal  (d). 

The  appeal  may  be  on  the  facts  as  well  as  on  the 
law  (e). 

From  the  Court  of  Appeal,  Ontario,  there  is  an  appeal 
to  the  Supreme  Court  of  Canada  (/). 

But  it  has  been  held  that,  having  reference  to  the  pro- 
visions of  The  Supreme  and  Exchequer  Courts  Act,  that  an 
appeal  would  not  lie  from  a  Court  of  Wills  and  Probate 
of  a  county  in  Nova  Scotia  to  the  Supreme  Court  of 
Canada  (g). 

In  England  there  is  an  appeal  to  the  Court  of  Appeal 
from  the  decision  of  the  Divisional  Court  (P.  D.  &  A.  Div.) 
on'  a  motion  for  a  new  trial ;  and  from  an  order  made  by  a 
Judge  in  Chambers  when  he  does  not  desire  further  argu- 
ment,' and  from  any  order  or  decree  of  the  Judge  in 
Court  (h).  And  the  appeal  may  be  on  the  facts  as  well  as 
on  the  law  (i). 

It  is  provided  by  section  49  of  the  Imperial  Judicature  ^pp^ 
Act,  and  by  sec.  65  Jud.  Act,  Ontario,  that : — "  No  order 
made  by  the  High  Court  or  any  Judge  thereof,  by  the 
consent  of  parties  or  as  to  costs  only  which  by  law  are  left 
to  the  discretion  of  the  Court,  shall  be  subject  to  any 
appeal,  except  by  leave  of  the  Court  or  Judge  making 
such  order." 

(d)  In  re  Clook,  15  P.  D.(C.  A.)  132;  see  Dickson  v.  Monteith,  14  O.  R. 
719. 

(e)  Sugden  v.  St.  Leonard's,  1  P.  D.  154. 

(/)  R.  S.  C.  ch.  135,  s.  34,  and  amendments. 

(g)  Beamy.  Kaulbach,  3  S.  C.  Rep.  704.  As  to  security  to  be  given 
on  Appeals  to  the  Judicial  Committee  of  the  Privy  Council,  see  Rules 
Supreme  Ct.  Jud.  Ont.  855-857. 

(h)  C.  &  Tr.  1th  ed.  516. 

(i)  Sugden  v.  St.  Leonards,  1  P.  D.  154  ;  Russell  v.  LeFrancois,  ante 
p.  406. 
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By  the  Surrogate  Court  Rules,  1892,  it  is  provided  as 
follows  : — 

Court  or  "  Appeals  under  the  33rd  section  of  the  Act  shall  be 

Judge.       subject  to  the  following  regulations : 

In  case  any  person  desires  to  appeal  from  any  order, 
sentence,  judgment  or  decree  of  a  Surrogate  Court,  or  from 
the  determination  of  the  Judge  thereof  on  any  point  of 
law — 

1.  He  (or  in  case  of  his  absence,  some  one  on  his  be- 
half,) shall,  with  two  sufficient  sureties,  execute  a  bond  to 
the  respondent  in  the  sum  of  two  hundred  dollars,  to  the 
effect   that   the   appellant  will    effectually   prosecute   his 

Appeals,  appeal,  and  pay  such  costs,  charges  and  expenses  as  shall 
be  awarded  in  case  the  order,  sentence,  judgment,  deter- 
mination or  decree  (as  the  case  may  be)  shall  be  affirmed 
or  in  part  affirmed. 

2.  The  sureties  to  such  bond  shall  make  affidavit  as  to 
their  sufficiency. 

3.  An  affidavit  of  the  execution  of  the  said  bond  shall 
be  made  by  the  subscribing  witnesses  thereto. 

4.  An  affidavit  shall  be  made  by  the  appellant,  his  soli- 
citor or  agent,  that  the  property  to  be  affected  by  such 
order  (or  decree  or  as  the  case  may  be)  are  over  the  value 
of  two  hundred  dollars. 

5.  The  said  bond  and  affidavits  shall  be  filed  with  the 
Registrar  of  the  Surrogate  Court. 

6.  A  notice  of  such  appeal  shall  be  served  by  the  appel- 
lant on  the  opposite  party,  his  solicitor  or  agent. 

7.  If  such  bonds  and  affidavits  be  made  and  filed,  and 
such  notice  be  served  within  fifteen  days  next  after  the 
order,  sentence,  judgment,  decree  or  determination  appealed 
against,  the  appeal  shall  be  held  by  such  Surrogate  Court 
to  be  dulv  lodged. 
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8.  In  lieu  of  giving  the  above  mentioned  bond,  the  ap- 
pellant shall  be  at  liberty  to  pay  into  the  proper  Surrogate 
Court,  as  security,  a  sum  of  money  not  less  than  $100." — 
S.  C.  R.  57. 

"  When  an  appeal  is  so  lodged  the  Judge  of  the  Surro-  A?*^1 
gate   Court   shall,  upon  the  application  of  the  appellant, 
order   all   proceedings   in   the    matter   to   be    stayed." — ordered. 
S.  C.  R.  58. 

"  Upon  certificate  from  the  Registrar  of  the  Court  of  Order  for 
Appeal,  that  the  appeal   has  been  filed  in  his  office,  the  sion  of 
Judge  of  the  Surrogate  Court  shall,  upon  the  application  R^oourt 
of  the  appellant,  order  the  Registrar  of  the  Court  forth  - of  Appeal, 
with  to  transmit  (at  the  expense  of  the  appellant)  to  the 
Registrar  of  the  Court  of  Appeal  the  documents,  instru- 
ments,  affidavits    and    papers    in    the    matter    appealed, 
deposited  or  filed  in  such  Surrogate  Court,  together  with 
the  judgment  or  decisions  of  the  Judge." — S.  C.  R.  59. 

For  Form  of  Bond  on  Appeal  vide  appendix.  And  see 
Rules  Supreme  Ct.  Jud.  Ont.,  c.  VIII.  title  "  Appeals"  and 
amendments. 

A  Judge  of  the  Court  of  Appeal  will  not  interfere 
with  an  order  of  a  Surrogate  Court  Judge  where  the 
matter  is  one  within  his  discretion,  e.  gr.,  the  allowance 
to  an  executor  under  the  statute,  unless  he  appears  to  have 
exercised  such  discretion  unreasonably  or  upon  a  wrong 
principle  (j). 

(j)  In  re  West,  ante  ;  and  see  McDonald  v.  Davidson,  6  A.  R.  320. 
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CHAPTER  XII. 

COSTS. 

Costs  in  contentious  business  were  in  the  discretion  of 
Court,  and  not  matter  of  strict  law  (a).  "  Discretion  of  the 
Court"  is  not  understood  to  mean  that  it  is  in  the  power  of 
the  judge  to  give  or  withhold  costs  as  he  pleases  ;  but  that 
they  are  in  his  legal  discretion,  adhering  to  general  rules 
and  former  precedents.  In  fact,  the  award  of  costs  is  but 
practice  (6). 

Certain  general  principles  governing  the  question  of 
costs,  and  the  liability  of  persons  to  costs  in  contentious 
proceedings,  which  had  prevailed  in  the  Ecclesiastical 
Courts,  were  continued  in  the  English  Court  of  Probate 
under  the  Act  of  1857,  and  under  General  Rules  of  the  last 
named  Court,  the  practice  of  which  was  made  applicable 
to  the  Surrogate  Courts  (c). 

The  principles  embraced  in  those  rules,  relate  to  : — 

(1)  Executors,  or  other  parties,  proving  wills  in  solemn 
form  of  law. 

(2)  Compulsory  proceedings  at  the  instance  of  next  of 
kin  and  others  for  proof  of  wills  in  solemn  form. 

(3)  Interveners  (d). 

(a)  By  a  recent  rule  of  the  Supreme  Court  of  Judicature  of  Ontario, 
it  is  provided  that—"  Where  any  action  or  issue  is  tried  by  a  jury  the 
costs  shall  follow  the  event  unless  upon  application  made  at  the  trial  the 
Judge  before  whom  the  action  or  issue  is  tried  in  his  discretion  other- 
wise orders."     (R.  1274.) 

(b)  D.  &  B.  801,  and  cases  cited. 

(c)  S.  C.  A.  sec.  34. 

(d)  As  to  interveners,  vide  ante  p.  374. 
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In  Mitchell  v.  Gard  (e),  on  motion  by  an  unsuccessful  General 

.  J  rules. 

opponent  of  a  will  to  have  his  costs  allowed  out  of  the 
estate,  the  Court  (Sir  J.  P.  Wilde)  laid  down  the  two 
following  important  rules  for  its  future  guidance : — 

Firstly.  "  If  the  cause  of  litigation  takes  its  origin  in 
the  fault  of  the  testator  or  those  interested  in  the  residue, 
the  costs  may  properly  be  paid  out  of  the  estate," 

Secondly.  "  If  there  be  sufficient  and  reasonable  ground, 
looking  to  the  knowledge  and  means  of  knowledge  of  the 
opposing  party,  to  question  either  the  execution  of  the 
will  or  the  capacity  of  the  testator,  or  to  put  forward  a 
charge  of  undue  influence  or  fraud,  the  losing  party 
may  properly  be  relieved  from  the  costs  of  his  successful 
opponent." 

Sir  James  Hannen  says :  "  It  appears  to  me  that  an  Testator 

,  •  •  /.      .      •       , .  o     i    •  i •  mi    the  cause 

executor  is  prima  facie  jus  tinea  in  propounding  a  will.  r,f  Htiga- 
*  *  I  think  the  question  of  the  testator's  capacity  was  a  tl0ns" 
very  grave  one  and  he  could  not  be  expected  to  take  on 
himself  the  responsibility  of  leaving  it  undetermined.  *  * 
The  decision  of  the  question  of  costs  must  depend  on  the 
infinitely  varying  circumstances  of  each  case  ;  and  the 
conclusion  I  have  arrived  at  brings  this  case  within  the 
principle  of  the  decision  to  which  I  have  referred  on 
former  occasions — was  the  testator  really  and  substantially 
the  cause  of  the  litigation  that  has  occurred  ? "  The  Court 
there  ordered,  although  finding  against  the  executor,  that 
the  costs  should  be  paid  out  of  the  estate  (/). 

Doubts  having  been  caused  by  the  condition  in  which 
the  testatrix  had  left  her  testamentary  papers,  the  Court 
allowed  the  costs  of  all  parties  out  of  the  estate,  including 
besides  the  costs  of  the  executors  propounding  the  former 
will,  the  costs  of  legatees  named  in  it  (g). 

(e)  3  Sw.  &  Tr.  278. 

(/)  Boughton  v.  Knight,  ante  ;  and  sea'Wikon  v.  W.,  22  Gr.  377. 

{g)  Jenner  v.  Ffinch,  5  P.  D.  106  (187(J). 
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As  a  general  rule,  an  executor  who  propounds  a  will  in 
solemn  form  is  entitled  to  take  his  costs  out  of  the  estate 
of  the  deceased. 

Executor  A  nude  executor  who  propounds  a  testamentary  paper, 

interest  °^  the  validity  of  which  there  is  no  reasonable  prima  facie 
ino-,lwiJild  probability,  cannot  escape  from  the  liability  of  being  con- 
demned in^osts  by  the  fact  that  he  takes  no  interest  under 
the  paper  {It).  Such  executor,  if  he  has  any  doubt  as  to  the 
validity  of  a  testamentary  paper  he  should,  before  pro- 
pounding it,  take  security  for  his  costs  from  the  person 
interested  (i). 

since  in  Where  an  executrix,  through  her  own  negligence,  had 

losing;  will,  lost  the  will,  and  established  a  draft  of  it  in  solemn  form 
of  law,  she  was  allowed  such  costs  out  of  the  estate  as  she 
would  have  incurred  in  proving  the  original  will  in 
solemn  form,  and  it  was  held  that  the  costs  of  the  next  of 
kin  should  be  paid  by  her  and  out  of  the  estate  (J). 

]?esitduary         The  rule  and  practice  by  which  a  party  may  compel 

under         proof  of  a  will  in  solemn  form,  without  liability  for  costs, 

do  not  extend  to  a  residuary  legatee  under  a  prior  will  (k). 

In  such  a  case  each  party  has  been  required  to  pay  his 

own  costs.     Nor  does  that  rule  extend  to  a  legatee  (I). 


—against  On  decreeing  probate  of  the  contents  of  a  destroyed  will, 

stroying     the  Court  condemned  in  costs  a  party  who  had  destroyed 

the  will,  although  she  had  not  entered  an  appearance  (m). 


(h)  Roberts  v.  Cowmeadow,  21  L.  T.  N.  S.  367. 

(i)  Rennie  v.  Massie,  1P.&D.  118  ;  14  W.  K.  516  ;  Roberts  v.    Cow- 
meadow,  21  L.  T.  367. 

(.•/)  Buries  v  B.,  1  P.  &  D.  472  ;  36  L.  J.  P.  &  M.  125. 
(k)  Hockley  v.  Wyatt,  7  P.  D.  239. 
(/)    Urquhart  v.  Frieker,  2  Add.  57. 

(m)  King  v.   Gillard,  1P.&  D.  639;  17  L.  T.  297;  and  see  Conlin 

v.  C. ,  ante. 
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An  heir-at-law  who  intervenes  in  a  suit  and  opposes 
the  will,  though  not  cited,  is  entitled  to  his  costs  if  the 
will  is  pronounced  against  (n). 

A  next  of  kin  who  unsuccessfully  applied  for  revoca-Next  of 
tion  of  the  probate  of  a    will,  was    condemned  in    costs,  demned 
although  there  was  strong  evidence  of  the  incapacity  of in  copts- 
the  testator,  on  the  ground  that  he  had  allowed  an  un- 
reasonable time  to  elapse  between  the  death  of  the  testator 
and  the  institution  of  the  suit,  and  had  charged  the  widow 
of  the  testator  and  the  drawer  of  the  will  with  conspiracy  (o). 

A  next  of  kin  who  unsuccessfully  opposed  a  will  was 
condemned  in  the  costs  of  another  next  of  kin  whom  he 
had  cited  to  see  proceedings,  and  who  had  appeared  and 
pleaded,  but  had  taken  no  further  part  (p). 

A  next  of  kin,  who  was  cognizant  of  a  suit  ending  in  Next  of 
the  establishment  of  a  will,  though  not  cited  to  see  pro-  vening. 
ceedings,  and  not  having  intervened,  was  held  not  at  liberty 
to  oppose  probate  of  such  will ;  and  where  such  next  of  kin 
had   entered   a    caveat,  the   Court,   nevertheless,   directed 
probate  to  issue  and  condemned  him  in  costs  (q). 

A  next  of  kin  who  unsuccessfully  opposed  a  will  on  the  Next  of 
ground  of  incapacity  was  not  condemned  in  costs,  where 
the  opposition  was  induced  by  a  statement  of  the  medical 
attendant  of  the  deceased,  who  also  attested  the  will,  that 
he  read  over  the  will  to  the  deceased,  who  signified  his 
assent  (r). 

Defendants  who  had  unsuccessfully  opposed  probate  of 
a  will  on  the  ground  of  undue  influence  were  condemned  in 

(ii)  Singleton  v.  Tomlimon,  3  App.  Cas.  404  ;  38  L.  T.  653 ;  26  W.  R. 
722  ;  see  also  Rayson  v.  Parton,  2  P.  &  D.  38 ;  39  L.  J.   P.  &  M.  20. 

(o)  Clayton  v.  Davies,  3  S.  &  T.  290 ;  33  L.  J.  P.  &  M.  28. 

(p)  Cross  v.  C,  3  S.  &  T.  292;  33  L.  J.  P.  &  M.  49  ;  12  W.  R.  694. 

(q )  Ratcliffe  v.  Barnes,  2  S.  &  T.  486  ;  31  L.  J.  P.  &  M.  61 ;  6  L.  T.  658. 

(r)  Tippitt  v.  T.,  35  L.  J.  P.  &  M.  41. 
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Interven'r.  the  costs  of  an  intervener,  whom  they  had  cited,  as  well 
as  in  the  costs  of  the  executors,  it  not  being  shewn  that  the 
intervener  could  have  left  the  case  in  the  hands  of  the 
executors  (s). 

Executor  Where  it  was  held  that  a  second  will  revoked  a  first, 

resisting 

revocation  an  executor  who  unsuccessfully  resisted  revocation  of   a 
condemn'd  probate  of  the  first  will  that  had  been   granted    him    in 
common  form  was  condemned  in  costs  (t). 

Where  there  has  been  unreasonable  delay  in  taking 
proceedings  on  the  part  of  an  unsuccessful  next  of  kin,  he 
may  be  condemned  in  costs  (u). 

Person  Where  the  defendant  had  obtained  probate  in  common 

fraud'  °     form  of  a  testamentary  paper,  and  such  probate  was  sub- 

iii  cost"" d  se(lliently  revoked,  the  Court,  having  found  that  he  had 

been  guilty  of  fraud,  condemned  him  in  costs,  although 

he    had    obtained    leave    to    defend    the   suit    in    forma 

pauperis  (v). 

Appearing        ^  widow,  as  executrix  of  her  deceased  husband,  pro- 

but  not  r 

pleading,  pounded  his  will.  Defendants  were  the  sister  of  the 
deceased,  who  appeared  but  did  not  plead,  and  an  infant 
who  appeared  by  her  mother,  her  guardian  ad  litem,  and 
pleaded  several  matters,  among  other  things  that  the  testa- 
tor's marriage  with  the  plaintiff  was  null  and  void,  and 
alleging  undue  influence  and  insanity.  At  the  trial,  the 
Court  pronounced  against  the  will  with  costs,  and  con- 
demned the  defendant,  who  had  appeared  and  not  pleaded 
the  infant,  and  her  guardian  ad  litem,  all  in  costs  (tv). 

(s)  Tennant  v.  Cross,  12  P.  D.  4  ;  56  L.  J.  P.  D.  &  A.  74. 

(t)  Cottrell  v.  C,  2  P  &  D.  397  ;    41  L.  J.  P.  &  M.  57  ;    26  L.  T.  527  ; 
20  W.  R.  590. 

(u)  Hawkins,  3  Sw.  &  Tr.  290;   10  L.  T.  70. 
(v)   Carless  v.  Thompson,  1  Sw.  &  Tr.  21, 
(w)   Vivian  v.  Kennelly,  63  L.  T.  778;   1890. 
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Where  the  Court  appointed  the  official  solicitor  guar-  Official 

1  l  m  °  guardian 

dian  ad  litem  to  an  infant,  because  it  appeared  that  the  ad  litem. 
proper  guardian  would  not  act,  it  ordered  that  such  official 
solicitor's  costs  should  be  part  of  the  costs  of  the  plaintiff 
who  was  the  executor  propounding  the  will  (x). 

Where  an  administrator  pendente  lite  has  been  ap-  Condem- 
pointed  and  the  action  is  appealed,  the  costs  of  such  costs  hi" 
administrator  will  be  allowed  from  the  date  of  his  appoint-  cllldes 

1  r  costs  of 

ment  until  the  dismissal  of  the  appeal  (y).  adminis- 

trator pen- 
It  is  an  invariable  rule  that  the  unsuccessful  opponent  dentelite. 

of  a  will  who  has  pleaded  undue  influence  will   be   con-— undue 
demned   in    costs,  and   the    Court  refused   to  condemn   a  and  fraud . 
next  of  kin   in  costs   who   had  unsuccessfully   opposed   a  will  made- 
will    on   the   ground   of  incapacity    and   undue  influence,  ^  ^°"r 
when  it  appeared  that  the  will  was  made  in  favour  of  theat.her.in- 

,  .  ...  f.  stigation. 

testator's  widow  and  at  her  instigation  by  answer  of  aye 
and  no,  and  at  a  time  when  his  capacity  might  be  fairly 
questioned  (z). 

Where  the  judge  of  assize  was  satisfied  with  a  verdict  where 
for  the  plaintiff  establishing  a  will,  but  would  not  have^"^g°f 
been  dissatisfied  with  a  contrary  verdict,  the  Court  refused  would 

.  have  been 

to  condemn  the  defendant  m  costs  (a).  satisfied   ■ 

with  ver- 

Where  next  of  kin  unsuccessfully  oppose  a  will  on  the  diet  either 
ground    of  undue    execution    and    incapacity,  if   there    is— undue 
reasonable  ground  for  their  opposition  they  will    not  be^inca" 
condemned  in  costs,  even   though  they  call  witnesses    inpacity- 
support  of  their  plea  (b). 

(x)   While  v.  Duvernay  (1891),  P.  290. 

(y)  Taylor  v.  T.,  6  P.  D.  29  ;  50  L.  J.  P.  D.  &  A.  45  ;  and  see  Fisher 
v.  F.,  4  P.  D.  231 ;  48  L.  J.  P.  &  M.  69. 

(z)  Smith  v.  S.,  1  P.  &  D.  239  ;  15  L.  T.  192  ;  15  W.  E.  230  ;  and  see 
Thomson  v.  Torrance,  28  Gr.  253  ;  9  A.  B. 

(a)  Bromley  v.  B.,  3  Sw.  &  Tr.  430  ;  33  L.  J.  P.  &  M.  111.   n.  ;  12 
W.  R.  992. 

(b)  Summerell  v.  Clements,  3  Sw.  &  Tr.  35  ;  8  L.  T.  172  ;  11  W.  R.  153. 
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Suspicion 
arising 
from  testa 
tor's  own 
conduct. 


Probate 
called  in. 


— later 
will. 


Evidence 
as  to  exe- 
cution of 
will. 


In  interest  suits  the  unsuccessful  party  is,  as  a  general 
rule,  condemned  in  costs.  But  where  the  only  question  in 
dispute  between  the  parties  in  the  suit  was,  whether  the 
defendant  had  been  lawfully  married  to  the  deceased ; 
during  the  progress  of  it,  applications  were  made  personally 
to  the  defendant,  and  in  writing  to  her  attorney,  to  state 
where  such  marriage  had  taken  place :  no  answer  was 
returned  by  the  attorney,  and  the  information  given  by 
the  defendant  on  this  point  was  false  :  the  marriage  at  the 
hearing  was  established,  but  the  Court  refused  to  condemn 
the  plaintiff  in  the  costs  of  the  suit  (c). 

Nine  years  after  a  testator's  death  his  executors  pro- 
duced and  propounded  a  will :  it  was  opposed  by  the  next 
of  kin :  the  executors  accounted  for  the  delay  by  saying 
that  the  testator  had  desired  that  it  should  not  be  produced 
until  after  his  mother's  death  :  the  will  being  admitted  to 
probate,  the  Court  held  that  as  the  conduct  of  the  testator 
in  desiring  its  concealment  had  given  the  next  of  kin  a 
reasonable  ground  for  suspicion,  she  ought  not  to  be  con- 
demned in  the  costs  of  her  opposition  (d). 

In  the  case  in  which  a  defendant,  a  widow,  had  taken 
probate  of  her  husband's  will  in  which  she  was  appointed 
executrix,  and  was  cited  by  the  plaintiff  to  bring  the  pro- 
bate into  the  registry  and  obej^ed,  and  the  plaintiff  then 
propounded  a  later  will,  and  after  a  short  time  the  defen- 
dant withdrew  from  the  suit,  the  Court  made  no  order  as 
to  costs  (e). 

Where  the  executor  propounded  a  will  and  examined 
one  of  the  attesting  witnesses  who  proved  due  execution, 
but  his  evidence  was  contradicted  by  the  other  attesting 
witness,  a  jury  having  found  that  the  will  was  duly  exe- 


(c)  WUeman  v.  W.,  1  P.  &  D.  351  ;  36  L.  J.  P.  &  M.  22. 

(d)  Emberley  v.  Trevanion,  5  Sw.  &  Tr.  197  ;  29  L.  J.  P.  &  M.  143, 

(e)  Smith  v.  Fletcher.  2  P.  &  D.  20  ;  21  L.  T.  640. 
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cuted,  the  Court  decreed  probate,  but  refused  to  make  any  — no  or(,(r 

^  as  to  costs. 

order  as  to  costs  {/)■ 

An  executor  of  a  former  will  has  the  same  riedit  as  a 
next  of  kin  to  put  an  executor  of  a  subsequent  will  upon 
proof  in  solemn  form  and  to  interrogate  his  witnesses 
without  being  liable  to  pay  costs  (g). 

An  attorney  propounded,  as  executor,  a  will,  pur-  Executor 
porting  to  be  attested  by  two  of  his  clerks.  On  thejjjjg?1 
morning  of  the  trial  his  counsel  stated  that  he  would 
consent  to  a  verdict  for  the  defendant ;  the  Court,  in  the 
absence  of  a  satisfactory  explanation  of  the  circumstances 
under  which  the  will  had  been  propounded  and  withdrawn 
condemned  him  in  the  costs  of  the  suit  (h). 

In  England  the  Court  has  no  authority  to  condemn  the  Costs. 
Queen's  Proctor  in  costs  of  unsuccessful  litigation  (i).  Crown. 

In  a  suit  between  the   Queen's  Proctor  and  a  party  Applica- 
claiming  to  be  next  of  kin,  as  to  the  legitimacy  of  the  Jjjj/Jke 
deceased,  a  verdict  was  given  in  favour  of,  and  adminis-  yea^s  after 

°  trial,  re- 

tration  granted  to,  such  alleged  next  of  kin.  Under  the  fused. 
impression  that  he  could  pay  his  costs  of  suit  out  of  the 
property  of  the  deceased,  no  application  was  made  by  him 
*o  the  Court  at  the  time  of  the  trial  in  reference  to  that 
matter,  but,  in  consequence  of  proceedings  in  Chancery,  he 
had  been  unable  to  recover  such  costs.  A  citation  having 
been  served  upon  him  to  show  cause  why  the  administra- 
tion should  not  be  revoked,  by  reason  that  he  was  not  one 
of  the  next  of  kin  of  the  deceased,  he  applied  to  the  Court, 
after  the  lapse  of  nine  years,  to  make  a  formal  order  that 
his  costs  of  suit  against  the  Queen's  Proctor  should  be 

(/)  Ferrey  v.  King,  3  S.  &  T.  51 ;  7  L.  T.  219. 

{<])  Boston  v.  Fox,  29  L.  J.  P.  D.  &  A.  68,  S.  &  Sm.  137.  See  also 
Seaton  v.  Sturch,  29  L.  J.  P.  D.  &  A.  195  ;  and  Foale  v.  Tretheivy,  9  L.  T.  87. 

(h)  Richards  v.  Humphreys,  29  L.  J.  P.  &  M.  137. 

(i)  Atkinson  v.  Queen's  Proctor,  2  P.  &  D.  255;  vide  ante  p.  133. 
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paid  out  of  the  deceased's  estate.  The  Court  refused  to 
do  so  after  such  lapse  of  time  (j ). 

The  Court  will  in  special  circumstances  condemn  the 
executor  in  costs  who  has  unsuccessfully  propounded  a 
will,  and  that  although  the  Crown  did  not  ask  for  costs  (k). 

Where,  previous  to  the  coming  into  operation  of  the 
Judicature  Acts,  the  plaintiff  in  a  probate  suit  amended 
what  was  termed  a  special  declaration,  and  the  amend- 
ment having  been  made  the  defendant  withdrew  from  the 
suit,  the  Court  held  that,  as  the  plaintiff  in  amending  his 
as  to  part  special  declaration  had  relinquished  the  legal  position 
costs!*  intended  to  be  maintained  by  it,  the  defendant  was  not 
liable  to  pay  any  costs. 

Defence  The  Rule  E.  C.  P.  corresponding  with  Rule  6  (S.  C.  R. 

cease/ did  1892,  C.  B.),  has  been  applied  to  the  case  of  a  party  who 
andap°W  opposes  a  will  on  the  ground  that  the  deceased  did  not 
prove  con-  know  an(j  approve  of  the  contents  of  the  will,  and  he  may 

tents  of  rr  ...  j 

wiH-  upon  that  question  cross-examine  the  witnesses  produced 

by  the  plaintiff,  without  being  liable  to  costs,  if  he  has 
given  notice  under  the  rule  (I). 

—undue  A  defendant  who  sets  up  undue  influence  and  fraud  is 

or  fraud6    not  within  the  rule  (m). 

v      .  Under  special  circumstances  the  next  of  kin  who  calls 

ly  calling  [n  probate  of  a  will  granted  in  common  form  may  be  con- 
in  probate.         r  °  .  i 

demned  in  costs,  although  he  has  given  notice  under  the 
rule  (n). 

(j)  Dyke  v.  Williams,  2  P.  &  D.  239  ;  24  L.  T.  805  ;  19  W.  B.  784, 
1871. 

(A)  Goss  v.  Hill,  40  L.  J.  P.  &  M.  39  ;  19  W.  B.  868. 

(/)  See  Chare  v.C.,1  P.  &  D.  655  ;  20  L.  T.489  ;  17  W.  B.  687  ;  and 
S.  C   Bule  6,  C.  B. 

(m)  Harrington  v.Bowyer,  2  P.&D.  264  ;  25  L.  T.  385  ;  19  W.  B.  982  ; 
Ireland  v.  Randall,  1  P.&  D.  194  ;  14  L.  T.  574. 

(n)  Beale  v.  B.,  3  P.  &  D.  179 ;  30  L.  T.  770  ;  22  W.  B.  712.  See  also, 
Leigh  v.  Green,  (1892)  P.  17 ;  She  field  v.  S.,  31  L.  T.  455. 
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The  Court  allowed  costs  out  of  the  estate  to  the  unsuc-  Costs  out 
cessful  opponent  of  a  will,  although  he  had  pleaded  undue 
influence  and  fraud,  being  of  the  opinion  that  the  mode  in 
which  the  testator  had  executed  the  will,  and  the  conduct  of 
the  persons  beneficially  interested  under  it,  had  reasonably 
excited  doubt  and  suspicion,  and  justified  those  pleas  (o). 

A  party  entitled  in  distribution,  who  merely  puts  the  Person 
executors  to  strict  proof  of  a  will  in  solemn  form,  if  he  has  distribu- 
reasonable  ground  for  doing  so,  will  generally  be  allowed tloli* 
his  costs  out  of  the  estate.     But  not  if  it  appears  that  his 
object  in  calling  for  such  proof  was  not  simply  to  obtain 
the  judgment  of  the  Court  as  to  the  validity  of  the  will, 
but  to  elicit  evidence  which  might  be  used  by  him  in  a 
suit  instituted  in  another  court  (p). 

If  a  defendant  withdraws  from  the  action,  upon  the 
amendment  of  the  plaintiff's  statement  of  claim,  it  would 
.seem  that  he  is  not  liable  for  costs  incurred  subsequently 
to  the  delivery  of  the  statement  of  claim  (q). 

A  legatee  who  has  propounded  a  codicil  and  succeeded  Costs, 
is  entitled  to  the  same  costs  as  an  executor  under  similar penmrum' 
circumstances  (r) ;  and  where  the  plaintiffs,  who  were 
legatees,  propounded  a  codicil,  the  defendant,  who  was  the 
executor,  having  proved  the  codicil  only,  the  Court,  havino- 
pronounced  for  the  will,  condemned  the  defendant  in  costs, 
and  gave  the  plaintiffs  also,  out  of  the  estate,  such  sum, 
nomine  expensarum,  as  would  cover  the  additional 
expenses  (a), 

(o)  Orton  v.  Smith,  3  P.  &  D.  23  ;  38  L.  T.  112.  See  also  Cousins  v 
Tubb,  L.  J.  N.  of  C.  (1891),  148  ;  Davies  v.  Gregory,  3  P.  &D.  28  ;  28  L.  T. 
239 ;  Jenner  v.  Ffinch,  ante  ;   West  v.  Goodrich,  31  L.  J.  P.  &  M.  39. 

(p)  Sivinfen  v.  S„  1  S.  &  T.  283 ;  29  L.  J.  P.  &  M.  153 ;  and  C.  &  Tr 
509. 

(q)  Archer  v.  Burke,  1  P.  &  D.  558  :  37  L.  J.  P.  &  M.  30. 

(r)  Wilkinson  v.  Corfield,  6  P.  D.  27. 

(s)  Sutton  v.  Drax,  2  Phillim.  323  ;  Bremer  v.  Freeman,  1  Dea.  192,  258. 
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Costs  out  When  litigation  is  rendered  necessary  by  the  state  in 

of  the  .  "  ,  J      J 

estate.  which  the  deceased  left  his  papers,  the  costs  of  it,  though 
unsuccessful,  will  be  allowed  out  of  the  estate  (t). 

Undue  Where  the  issues  of  undue  execution,  incapacity,  and 

pleaded,  undue  influence,  raised  by  the  next  of  kin  in  opposition  to 
a  will  were  found  against  him,  the  Court,  however,  refused 
to  condemn  him  in  costs,  because  it  was  of  opinion  that 
the  parties  propounding  the  will,  and  in  whose  favour  it 
was  made,  had  acted  so  as  to  excite  the  suspicion  of  the 
next  of  kin,  but  refused  to  allow  his  costs  out  of  the 
estate,  because  he  had  not  sufficient  grounds  for  the  pleas 
he  had  filed  (u). 

Next  of  When  a  next  of  kin,  who  resisted  probate  on  the  ground 

ing  on  "     of  undue  execution,    proceeded  to  trial,   notwithstanding 

proof.        notice  by  the  executor  that  it  was  not  intended  to  support 

the  will,  the  Court  refused  to  allow  him  costs  out  of  the 

estate,  other  than  such  as  the  Registrar,  having  regard  to 

the  duty  cast  upon  him,  might  think  reasonable  (r). 

Executor  Where  an  executor  propounded  a  will  in  the  interest 

interfstof  of  infant  children,  and  did  not  become  aware,  until  after 
mfants.      ^Q  gu-j.  was  instituted,  that  it  had  not  been  duly  executed, 

the  Court  held  that  he  was  entitled  to  his  costs  out  of  the 

estate  (iv). 
Legatee  A  legatee  acting  in  the  interest  of  an  infant  residuary 

interest  of  legatee  succeeded  in  establishing  a  will  under  which  she 
infant.       herself  took  only  a  small  gift,  the  executor  having  refused 

to   propound  the  will,  and    the  Court  ordered  her   costs 

to  be  paid  out  of  the  estate  (x). 

(t)  Hillam  v.  Walker,  I  Hagg.  74  :  Thorncroft  v.  Lashmar,  2  Sw.  &  Tr. 
479,  484;  6  L.  T.  466. 

(it)  Broadbent  v.  Hughes,  29  L.  J.  P.  &  M.  134. 

(v)  Fritchley  v.  F.,  16  L.  T.  267. 

(to)  Davies  v.  Rees,  13  L.  T.  609. 

(x)  Beiosher  v.  Williams,  3  Sw.  &  Tr.  62  ;  11  W.  K.  541  n. 


v  costs.  529 

Whether  the  cause  of  litigation  takes  its  origin  in  the  Litigation 

.  .  arising 

fault  of  the  testator,  or  those  interested  in  the  residue,  through 
in  either  case  the  costs  may  properly  be  paid  out  of  the  testator, 
estate  (y). 

His  costs  will  be  allowed  out  of  the  estate,  if  a  question  Question 

.    of  law. 

of  law  raised  by  the  party  opposing  is  primes  impressionis 
or  so  doubtful  that  he  is  entitled  to  have  it  decided  by  a 
competent  tribunal  (z).  And  where  there  is  sufficient  and  Costs  out 
probable  ground,  looking  to  the  knowledge  and  means  of 
knowledge  of  the  opposing  party,  to  question  either  the 
execution  of  the  will  or  the  capacity  of  the  testator,  or  to 
put  forward  a  charge  of  undue  influence  or  fraud,  the 
losing  party  may  properly  be  relieved  from  the  costs  of  his 
successful  opponent  (a). 

In  a  case  in  which  a  will  was  opposed  mainly  on  the 
ground  of  undue  influence,  the  Court  gave  costs  to  a 
defendant  who  had  failed  to  establish  the  plea  of  undue 
influence,  on  the  ground  that  the  conduct  of  the  deceased 
had  brought  about  the  litigation  (b). 

Where  the  Court  gives  the  next  of  kin,  who  unsuccess-  c,os,ts  out 

&  '  of  the 

fully  oppose  an  action,  their  costs  out  of  the  estate,  on  the  estate. 
ground  that  the  litigation  was  caused  by  the  act  of  the 
testator,  it  will  also  give  the  heir-at-law,  who  has   been  — heir-at- 

law 

cited  to  see  proceedings,  his  costs  out  of  the  estate,  if  he 
has  not  by  his  conduct  put  the  estate  to  unnecessary 
expense  (c). 

In  the  Ecclesiastical  Courts  a  party  successfully  pro- 
pounding a  will,  loco  executoris,  thus  discharging  the  duty 

(y)  Mitchell  v.  Gard,  3  Sw.  &  Tr.  275  ;  9  L.  T.  491 ;  10  Jur.  N.  S.  51 ; 
12  W.  E.  255. 

(z)  Robins  v.  Dolphin,  1  Sw.  &  Tr.  518  ;  8  W.R.  177. 

(a)  Mitchell  v.  Gard,  ante. 

(b)  Cousins  v.  Tubb,  65  L.  T.  N.  S.  715. 

(c)  Smyth  v.  Wilson,  36  L.  J.  P.  &  M.  82  ;  15  L.  T.  446. 

h.s.c. — 34 
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of  the  executor,  was  entitled  to  costs  out  of  the  estate  (d). 
And  this  was  so  even  where  he  propounded  merely  a  codicil 
which  the  executor  had  refused  to  propound  (e). 

Litigation         Where  litigation  in  relation  to  a  will  was  caused  by 
testatrix,    its  concealment   by  direction    of   the    testatrix    from  the 
opposing  party,  who  failed,  the  Court  gave    the   unsuc- 
cessful party  costs  out  of  the  estate  (/). 


Will  pro- 
pounded 
by  execu- 
tors set 
aside  on 
ground  of 
insanity, 
costs  out 
of  estate. 


A  person  was  of  eccentric  habits,  but  had  always 
managed  his  own  affairs.  His  executors  propounded  his 
will,  but  failed  to  support  it,  the  evidence  showing  that  at 
the  time  it  was  executed  he  was  not  of  sound  mind.  The 
Court  being  of  opinion  that  they  had  acted  in  the  bona  fide 
belief  of  his  capacity,  and  that  they  could  have  had  no 
knowledge  of  his  true  life  and  character  until  it  was 
disclosed  on  the  trial,  allowed  their  costs  out  of  the 
estate  (g). 

Where  a  will  was  established  all  but  the  residuary 
clause,  which  was  found  to  have  been  obtained  by  undue 
ut  influence  of  the  executrix  the  Court  condemned  her  in  the 
of  the        costs  of  the  suit,  excepting  those  of  proving  the  will  in 
solemn  form,  which  were  allowed  out  of  the  estate  {h). 


Will  estab- 
lished in 
part. 


Next 
of  kin 
putting 
executors 
to  un- 
necessary 
expense. 


Where  a  will  was  made  under  remarkable  circum- 
stances, and  such  as  would  have  justified  the  next  of  kin 
in  calling  upon  the  executors  to  prove  it  in  solemn  form, 
the  next  of  kin,  having  put  the  executors  to  a  very 
expensive  trial,  although  she  had  previously  received  from 


(d)  Sutton  v.  Drax,  2  Phillim.  323  ;  Williams  v.  Goude,  1  Hagg.  577. 

(e)  Thome  v.  Rooke,  2  Curt.  799. 

(/)  Smith  v.  Hopkinson,  4  P.  D.  84  ;  39  L.  T.  124  :  26  W.  R.  884. 
(g)  Boughton  v.  Knight,  3  P.  &  D.  64. 
(h)  Smith  v.  Atkins,  2  P.  &  D.  169. 
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them  full  and  complete  information  respecting  its  execu- 
tion, was  held  not  entitled  to  have  her  costs  out  of  the 
estate :  the  Court  declining  to  make  any  order  as  to 
costs  (i). 

A.,  B.  and  C,  three  legatees  named  in  a  codicil,  sought  Executors 
probate  of  it  in  solemn  form  against  the  excutors  named  portion  of 
in  the  will;  subsequently  to  their  having  propounded  thecodlcl1' 
codicil,  D.,  another  legatee,  intervened  :  the  executors  by 
their  replication,  which  was  given  in  after  D.  had  inter- 
vened, admitted  part  of  the  alleged  codicil,  including  the 
legacy  to  D.     Held,  that  D.  was  not  entitled  to  have  his 
costs  out  of  the  estate  (j). 

The  next  of  kin  opposed  a  will  made  in  Mysore,  E.  I. ;  Question  of 
and  pleaded  that  the  testator,  when  he  made  his  will,  omiclle- 
was  a  domiciled  Scotchman,  and  that  the  will  was  not 
executed  in  conformity  with  the  laws  of  Scotland ; 
the  plaintiffs  replied,  first,  that  the  testator  was  not 
domiciled  in  Scotland  but  in  Mysore,  and  that  the  will 
was  executed  in  conformity  with  the  laws  of  Mysore  ; 
secondly,  that  the  will  was  executed  so  as  to  be  valid 
according  to  the  law  of  Scotland,  if  the  testator  was  a 
domiciled  Scotchman.  Issue  was  joined,  but  before  the 
cause  came  on  for  trial,  a  Court  of  Appeal  in  Scotland,  for 
the  first  time,  decided  that  the  will  of  a  domiciled  Scotsman 
affecting  personalty,  made  in  a  foreign  country  was  good  if 
executed  according  to  the  lex  loci  actus,  is  valid  in  Scotland; 
the  defendant,  as  soon  as  he  became  cognizant  of  this  deci- 
sion, gave  notice  that  he  should  not  further  contest  the  will, 
and  at  the  hearing  offered  no  opposition.  Held,  that  though 
the  defendant,  if  he  had  raised  simply  the  question  of  law,  Costs  out 
might  have  been  entitled  to  costs  out  of  the  estate,  yet  \ 


of  the 

1  estate. 


(i)  Nicholls  v.  Binns,  I  Sw.  &  Tr.  239. 
(j)  Shaioe  v.  Marshall,  1  Sw.  &  Tr.  129. 
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that,  as  he  had  raised  also  the  question  of  domicile,  and 
without  reason,  he  was  not  entitled  to  such  costs  (k). 

Omission  ^he  omission  to  annex  to,  or  mention  in  the  affidavit 

to  mention 

instruc-  of  scripts,  the  instructions  for  a  will,  is  no  ground  for 
will  in  allowing  out  of  the  estate  the  costs  of  an  unsuccessful 
of  script,    opposition  to  the  will,  if  such  opposition  is  not  founded  on 

the  absence  of  instructions  (I). 
Will  set  A    ne5^  of  kin  who  contested  the  validity  a  will  pro- 

asidien^nof  pounded  by  the  widow  of  a  deceased  in  which  she  was 
incapa-      appointed   sole    executrix   and   universal   legatee,  on  the 
ground   of   incapacity,   and   upon   that   issue   the   Court 
circum-      pronounced  against  the  will,  but  under  the  special  circum- 
stances,    stances  without  condemning  the  widow  in  costs  ;  and  the 
next  of  kin,  though  not  entitled  to   administration,  was 
held  entitled  to  his  costs  out  of  the  estate  (m). 
Executor  Where  a  next  of  kin  defendant  successfully  opposed,  on 

in coats" '  the  ground  of  undue  influence  exercised  by  the  executors 
and  by  the  residuary  legatee,  a  will  propounded  by  the 
executor,  the  Court  condemned  the  executor  plaintiff  in 
costs  ;  the  plaintiff  was  also  executor  under  an  earlier  will, 
which  appointed  the  same  residuary  legatee  under  which 
the  executor  took  nothing,  and  the  Court  refused  to  make 
an  order  securing  out  of  the  estate  to  the  defendant  such 
costs  as  he  might  not  be  able  to  recover  from  the  plaintiff  (n). 
Cost    n-  Costs  incurred  by  a  creditor  in  obtaining  the  appoint- 

curred  by  ment  of  an  administrator  pendente  lite  were  allowed  out 

creditor. 

of  the  estate  (o). 

An  order  on  a  person  as  administrator  to  pay  costs  is 
equivalent  to  an  order  to  pay  out  of  the  deceased's  estate  ; 

(A;)  Onslow  v.  Cannon,  2  Sw.  &  Tr.  136 ;  4  L.  T.  217,  1861. 

{I)  Foxwell  v.  Poole,  3  Sw.  &  Tr.  5 ;  7  L.  T.  757;  11  W.  R.  32. 

(in)  Critchell  v.  C,  3  Sw.  &  Tr.  41 ;  8  L.  T.  173  ;  11  W.  R.  401. 

(n)  Nash  v.  Yellohj,  3  Sw.  &  Tr.  59  ;  11  W.  R.  541. 

(o)  Tichbome  v.  T.,  1  P.  &  D.  730 ;  20  L.  T.  820,  1015  ;  17  W.  R.  832. 
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and  if  the  assets  have  been  properly  exhausted,  no  attach-  c.°"to  out 

,  .  of  the 

ment  will  be  granted  for  disobedience  to  such  order  (p).      estate  by 

adm'or. 

The  costs  of  an  unsuccessful  opposition  to  a  will  were  Reason'ble 
allowed  out  of  the  estate  on  the  ground  that  the  miscon-  jj^™t}ng 
duct  of  those  setting  up   the  will  had  given  reasonable wil1- 
ground  for  litigation  (q). 

After  a  next  of  kin  making  inquiries  had  taken  out  Unreason- 
administration,  the  residuary  legatee,  of  whom  he  made  ln  produo- 
inquiries  for  a  will,  produced  and  propounded  it,  and  the  m" 
administrator  put    him  upon    proof  in  solemn  form ;  the 
Court  revoked  the  administration  and  pronounced  for  the 
will,  but   allowed  the   next  of   kin's   costs    of    obtaining 
administration  and  of  the  suit  out  of  the  estate,  no  explan- 
ation being  given  of  the  delay  in  producing  the  will  (r). 

An   application   for  the  certificate  of  the  costs  of   a  Costs  of 
special  jury   ought   to    be    made   immediately   after   the  jury. 
verdict  has  been  given  (s). 

In  England  the  Court  of  Probate  followed  the  Rule  of  Security 
the  Common  Law  Courts,  that  a  defendant  residing  out  of 
the  jurisdiction  should  not  be  required  to  give  security  for 
costs  (t). 

The  Probate  Division  will  not  order  a  plaintiff  to  find  Foreigner 
security  for  costs  when,  though  a  foreigner,  he  is  staying  England. 
in  England  at  the  time  of  the  application,  and  there  is 
nothing  to  lead  to  the  supposition  that  he  ie  on  the  point 
of  leaving  the  country  (u). 

(p)   Williams,  3  Sw.  &  Tr.  437;  33  L.  J.  P.  &  M.  127  ;  10  L.  T.  583. 

(q)   Williams  v.  Henry,  4  Sw.  &  Tr.  471 ;  12  W.  R.  1015. 

(r)  Smith  v.  S.,  4  Sw.  &  Tr.  3 ;  14  W.  R.  504. 

(s)  Skipper  V.S.,2  Sw.  &  Tr.  1;  29  L.  J.  P.  &  M.  133. 

(t)  Robson  v.  R.,  3  Sw.  &  Tr.  568  ;  11  L.  T.  459. 

(«)  Crispin  v.  Doglioni,  1  Sw.  &  Tr.  522  ;  29  L.  J.  P.  &  M.  130  ;  6  Jur. 
N.  S.  303.  When  a  party  is  out  of  the  kingdom  the  Court  may  direct 
him  to  give  security  for  costs ;  Hillam  v.  Walker,  1  Hagg.  72.  But 
where  probate  was  granted  in  1835,  and  a  motion  was  made  for  a  decree 
calling  on  the  executor  to  prove  it  in  solemn  form  in  1853,  the  motion 
was  granted  on  security  being  given  for  the  costs ;  Topping,  2  Robert.  620. 
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Security 
for  costs. 


Married  Since  the  Married  Woman's  Property  Act  (v),  married 

women  not  .  .  . 

liable  to     women  suing  as  plaintiffs,  without  their  husbands  being^ 
ftyeforCUr  joined,  are  not  liable  to  give  security  for  costs  (w). 

In  the  High  Court  of  Justice,  Ontario,  where  security 
for  costs  is  ordered  it  is  to  be  of  such  amount,  and  given  at 
such  time  or  times,  and  in  such  manner  and  form  as  the 
Court  or  a  Judge  shall  direct ;  and  the  bond  unless  other- 
wise directed  is  to  be  given  to  the  party  or  person  requir- 
ing the  security,  and  not  to  the  officer  of  the  Court.  If 
the  plaintiff  fails  to  comply  with  such  order  he  is  liable  to 
have  his  action  dismissed  (x). 

The  Court  of  Probate,  Eng.,  only  required  security  for 
costs  to  be  given  by  a  plaintiff  who  was  absent  from  or 
about  to  leave  the  country  ;  but  did  not  require  it  to  be 
given  by  a  party  who  was  the  defendant  or  practically  the 
defendant  in  the  suit  (y). 

The  defendant,  a  caveator,  being  an  uncertificated 
bankrupt,  was  ordered  to  find  security  for  costs  (z). 

In  a  suit  by  a  former  Government,  security  having- 
already  been  given,  further  security  to  cover  future  costs 
was  ordered  (a). 

The  proctors  who  had  obtained  a  grant  of  administration 
with  the  will  annexed,  held  the  letters  in  their  hands  and 
claimed  a  lien  upon  them  for  costs.  An  order  was  made 
for  their  revocation,  but  the  Court  declined  to  order  the 
proctors  to  deliver  up  the  letters  for  the  purpose  of  cancel- 
lation, but  directed  that  a  copy  of  its  order,  revoking  the 


Solicitor's 
lien  for 
costs. 


(v)   Vide  ante  pp.  50,  59. 

(id)  See  Threlfall  v.  Wilson,  8  P.  I).  18. 

(x)  Rule  164,  Rules  Sup.  Ct.  Jud.  Ont. ;  see  also  other  rules  under 
title  Security  for  Costs,  1242,  et  seq. 

(y)  Robson  v.  R.,  3  Sw.  &  Tr.  568. 

(z)  Lambert  v.  Bessett,  11  Ir.  Eq.  R.  291. 

(a)  Republic  of  Costa  Rica  v.  Eilanger,  L.  R.  3  Ch.  D.  62  C.  A. 
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grant  and  requiring  the  executor  to  bring  the  letters  into 
the  Registry  if  they  ever  came  into  his  possession,  should 
be  served  upon  them  (6). 

Where  a  probate  action  has  been  compromised,  and  the  Action 

x  compro 

solicitor's  costs  agreed  at  a  fixed  sum,  the  Court  held  that  mised,soii- 
his  bill  of  costs  was  not  liable  to  taxation  (c).  agreed  at 

fixed  sum. 

In  the  Court  of  Probate,  Eng.,  in  taxing  the  costs  of  a  Taxation, 
trial  in  a  testamentary  suit  the  Registrar  might  exercise 
his  discretion  as  to  the  number  of  counsel  (d)  and  witnesses 
whose  fees  and  expenses  should  be  allowed  (e). 

When  issues  are  found  distributively,  the  party  con- issues 
demned  in  costs  is  not  liable  for  costs  of  issues  found  in  tributivly. 
his  favour  if  separable  from  other  costs  (/). 

When  the  costs  of  an  unsuccessful  party  to  a  testa-  Costs  of 

unsuccess- 

mentary  suit  are  directed  to  be  paid  out  of   the   estate,  ful  party 
they  are  not  taxed  on  so  liberal  a  scale  as  between  solicitor  estate. 
and  client  (g). 

In  England  where  the  issues  raised  in  a  suit  in  the  County 
Court  of  Probate  were  directed  to  be  tried  by  the  judge  of  triai. 
a  County  Court,  the  judge  of  the  Court  of  Probate  decided 
any  questions  as  to  the  costs  of  those  issues,   and  they 
were  taxed  in  the  principal  registry  (h). 

The  plaintiff  in  an  action  for  revocation  of  a  grant  of  Staying 
administration  was  liable  to  the  defendant  for  some  costs  fngS. e 

(6)  Barnes  v.  Durham,  1  P.  &  D.  728 ;  38  L.  J.  P.  &  M.  46. 

(c)  Holditch  v.  Carter,  3  P  &  D.  115  ;  29  L.  T.  249 ;  21  W.  K.  934. 

(d)  Braine  v.  B.,  1  Sw.  &  Tr.  271;  See  also  Carlisle  v.  Roblin,  15 
C.  L.  T.  10. 

(e)  Edwards  v.  Payne,  1  Sw.  &  Tr.  276  ;  29  L.  J.  P.  &  M.  145. 

(/)  Rayson  v.  Parto7i,  2  P.  &  D.  38  ;  39  L.  J.  P.  &  M.  20 ;  21  L.  T. 
647.  See  also  Fi/son  v,  Westrope,  1  S.  &.  T.  279 ;  29  L.  J.  P.  &  M.  139  ; 
5  Jar.  N.  S.  250 ;  DuBoison  v.  Maxwell,  28  L.  T.  369  ;  21  W.  R.  575. 

(g)  Jeffrey  v.  J.,  38  L.  J.  P.  &  M.  43. 

(h)  Thomas  v.  Crowther,  2  S.  &  T.  501 ;  10  W.  E.  861. 
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Costs  of 

prior 

action. 


— seques- 
tration. 


incurred  in  proceedings  in  Chancery,  the  Court  refused 
to  stay  proceedings  until  such  costs  had  been  paid  (i). 

There  is  inherent  jurisdiction  to  strike  out  a  defence 
as  frivolous,  vexatious,  and  an  abuse  of  procedure  e.  gr., 
where  it  attempts  to  re-try,  in  another  form,  a  question 
already  decided  against  the  defendant  (j). 

The  next  of  kin  of  a  testator  instituted  a  suit  for 
administration  with  the  will  annexed,  dated  1868,  of  which 
the  sole  executor  and  universal  legatee  was  the  testator's 
wife,  who  predeceased  him.  In  opposition,  parties  claim- 
ing to  be  legatees  set  up  the  contents  of  a  will,  some  two 
years  later,  but  which  could  not  be  found.  The  Court  of 
Appeal,  reversing  the  judgment  of  the  Probate  Division, 
decided  that  there  was  not  sufficient  evidence  of  the  con- 
tents of  the  second  will,  and  their  decision  was  affirmed  in 
the  House  of  Lords.  A  fresh  suit  for  probate  of  the 
second  will  was  then  begun  by  the  executor  of  the  testator 
and  residuary  legatee  of  that  will,  founded  upon  fresh  evi- 
dence of  its  contents  and  execution.  Held,  that  though  the 
plaintiff  had  been  privy  to  the  prior  action,  an  application 
to  stay  proceedings  generally  could  not  be  granted,  but  only 
until  the  plaintiff's  costs  in  the  prior  action  had  been  paid(&). 

A  writ  of  sequestration  having  been  issued  to  enforce 
an  order  for  the  payment  of  costs,  the  sequestrator  de- 
manded possession  of  the  property,  which  was  in  the 
hands  of  parties  holding  under  the  person  whose  estate 
had  been  sequestered,  and  was  refused  possession.  The 
Court  declined  to  enforce  the  sequestration  by  an  attach- 
ment against  those  parties,  but  granted  a  writ  of  assistance 
to  the  sheriff  for  that  purpose  {I). 

(!)  Hankin  v.  Turner,  4S  L.  J.  P.  38  ;  40  L.  T.  335  ;  27  W.  R.  232. 

(j)  Reichel  v.  McGrath,  14  App.  Cas.  665;  see  also  Willis  v.  Beau- 
champ,  ante. 

(A)  Peters  v.  Tilly,  11  P.  D.  145  ;  55  L.  J.  P.  D.  &  A.  75  ;  35  W.  R.  183. 

(/)  Bayley  v.  B.,  4  S.  &  T.  222  ;  1859. 
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As  to  costs  on  removal  of  contentious  business  from  a  Costs  °,n 

removal 
Surrogate  Court  into  the  High  Court  of  Justice,  see  Re  to  High 

Lee  and  Water* house,  and  Harris  v.  H.  (in). 

Costs  of  an  appeal  from  a  Surrogate  Court  to  the  Court  Costs  of 
of  Appeal   should   be    taxed   on   the  scale  of   the  Court 
appealed  from,  as  provided  by  Rule  28  of  the  Court  of 
Appeal,  and  not  on  the  scale  of  County  Court  Appeals  (ri). 

A  married  woman  having  a  power  of  appointment  over  No  e«tate 
certain  funds  executed  the  same  by  will  in  favour  of  her  which  to 
husband.  The  funds  were  handed  over  to  the  husband  in 
the  life-time  of  his  wife,  and  by  him  transferred  to  the 
trustees  of  a  settlement  made  on  the  marriage  of  his  adopted 
daughter.  The  husband  survived  his  wife,  but  did  not 
prove  her  will,  and  died  possessed  of  property  of  only 
nominal  value.  Subsequently  his  representative  pro- 
pounded the  will  of  the  married  woman,  and  was  opposed 
by  her  next  of  kin.  A  copy  of  it  was  pronounced  for,  and 
the  costs  of  the  next  of  kin  were  ordered  to  be  paid  out 
of  her  estate.  The  Court  held  there  was  no  property  out 
of  which  such  costs  could  be  paid  (o). 

In  England  a  defendant  in  a  suit  having  been  con-  yri* of 
demned  in  costs,  and  having  neglected  to  pay  them,  and 
having  no  personal  property,  but  having  real  property,  the 
Court  held  that  it  had  power  under  the  Probate  Act  to 
issue  a  writ  of  elegit  (p). 

(m)  5  TJ.  C.  L.  J.  (1859)  256 ;  24  Gr.  462. 

(n)  Began  v.  Waters,  10  Prac,  864,  1884. 

(o)  Adamson   v.   Hammond,  3  P.  &  D.   141 ;  43  L.  J.  P.  &  M.  17  ; 
29  L.  T.  709. 

(p)  Heath  v.  H.,  29  L.  T.  931 ;  22  W.  R.  266,  1873. 
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Sections  of  the  Surrogate   Courts   Act   with  the  amendments  of 
53  V.  c.  17  are  inserted  in  their  appropriate  places  in  the  text  ;  the 

FOLLOWING  ARE  THE  SCHEDULES  TO  THE  ACT  1 

SCHEDULES  TO  SURROGATE  COURTS  ACT,  ONT. 
I 

SCHEDULE  A. 

(Section  70.) 

FEES    PAYABLE    TO    THE    CROWN. 

On  proceedings  in  the  offices  of  Registrars.. 

$  c. 
On  every  application  for  probate  or  administration  or  for  guardian- 
ship (including  notice  thereof  to  Surrogate  Clerk,  but  not  postage)  0  50 
On  certificate  of  Surrogate  Clerk  upon  such  application  (including 

transmission  to  Registrar,  but  not  postage)   0  50 

On  every  instrument  or  process  with  seal  of  Court    0  50 

Entry  and  notification  of  caveat,  not  including  postage 0  50 

On  every  grant  of  probate  or  administration,  as  follows,  viz. : 

Where  the  property  devolving  is  under  $1,000 5  50 

For  every  additional  $1,000. 0  50 

On  every  final  judgment  in  contentious  or  disputed  cases 1  00 

On  deposit  of  wills  for  safe  custody,  each   0  00 

On  proceedings  in  the  office  of  the  Surrogate  Clerk. 

On  every  search  for   grant   of   probate,  administration,  guardian- 
ship, or  other  matter   in   Clerk's   office  (other  than  searches  on 

application  of  Registrars)  0  50 

On  every  certificate  of  search  or  extract 1  00 

(if  exceeding  three  folios,  10  cents  per  folio.) 

On  every  other  certificate  issued  by  the  Surrogate  Clerk  0  50 

On  every  order  made  on  application  to  a  Judge  in  the  High  Court 

and  transmission  of  same,  exclusive  of  postage 0  80 

On  entry  of  every  appeal 1  00 

On   every  judgment   on   appeal   and   transmission,   exclusive  of 

postage 3  00 

On  entry  of  caveat 0  50 

On  every  judgment  or  order  on  appeal 2  50 

R.  S.  0.1887,  c.  50,  Sched.  A. 


SCHEDULE   B. 

{Section  71.) 

FEES  ALLOWED    TO    JUDGE. 

On  every  grant  of  probate  or  administration  : 

Where  the  property  devolving  is  under  $1,200   $2  CO 

Where  the  property  devolving   is   from  $1,200  to  $3,000. .     3  00 

Where  the  property  devolving  is  from  $3,000  to  $4,000. .     4  00 

And  so  for  every  additional  $1,000,  the  additional  sum  of     1  00 
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On  every  appointment  of  a  guardian    $4  00 

On   every   order 0  50 

On  every  special  attendance,  or  attendance  for  purpose  of   audit . .      1  00 

For  every  day's  sittings  in  contentious  or  disputed  cases 2  00 

On  evidence  if  taken  before  Judge  (per  folio) 0  20 

R.  S.  O.  1887,  c.  50,  Sched.  B. 

For  the  purpose  of  ascertaining  the  amount  of  fees  or 
stamp  duty  payable  to  the  Crown  under  sec.  70  S.  C.  A., 
the  scale  given  in  the  Schedules  to  the  Act  is  applied  to 
the  amount  of  property  devolving,  in  respect  of  which 
probate  or  administration  is  to  be  granted,  as  deposed  to 
in  the  affidavit  of  value  (see  Form  10,  S.  C.  Rules). 

In  order  that  an  asset  may  be  liable  to  probate  duty 
under  the  Stamp  Duties  Acts,  Eng.,  it  must  be  such  as  the 
grant  of  probate  confers  the  right  to  administer,  and 
therefore  one  which  exists  within  the  local  area  of  the 
probate  jurisdiction  :  Blackwood  v.  The  Queen,  8  App.  Cas. 
82;  Commissioner  of  Stamps  v.  Hope,  (1891)  A.  C,  476, 
that  being  the  "  limit  of  the  sphere  of  the  enactment." 
See  Arnold  v.  A.,  2  Myl.  &  Cr.  256. 

Probate  duty  attaches  to  bona  notabilia  in  the  place 
where  the  property  is  situated,  irrespective  of  the  question 
of  the  domicile  of  the  testator  ;  and  the  share  of  a  deceased 
partner  is  situate  where  the  business  is  actually  carried 
on :   Laidlay  v.  Lord  Advocate,  15  A.  C.  468. 

It  is  payable  out  of  the  residuary  estate :  Londs- 
borough  v.  Somerville,  19  Beav.  295;  so  also  is  "estate 
duty"  in  England  under  Act  of  1889,  Imp. ;  Re  Bourne, 
Martin  v.  M.,  1893)  1  Ch.  188. 

The  purchase  money  of  real  estate  which  the  testator 
has  contracted  to  sell  is  liable  to  probate  duty  as  soon  as 
it  is  received  by  his  executors:  (Atty-Gen.  v.  Bmtnning, 
8  H.  L.  Cas.  243) ;  and  so  are  the  proceeds  of  sale  of  any 
real  estate,  which  form  part  of  the  assets  of  a  partnership 
firm,  although  real  estate  acquired  by  partners  for  the 
purposes  of  their  business  may  be  dealt  with  by  them  in 
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such  a  way  as  to  prevent  this  result,  as  where,  e.  gr.  they 
procure  it  to  be  conveyed  to  them  in  equal  undivided 
shares  {Constance  v.  Bradshaw,  4  Hare,  315). 

Probate  duty  is  not  payable  in  respect  of  property 
over  which  the  testator  had  a  mere  power  of  appointment 
(Plait  v.  Ronth,  6  Mee.  &  W.  756,  affirmed  in  Drake  v. 
Atty-Gen.  10  CI.  &  Fin.  257). 

Though  a  debt  has  no  absolute  local  existence,  yet  it  is 
a  well  settled  rule  that  it  possesses  one  attribute  of  locality 
— a  contract  debt  being  within  the  area  of  the  local  juris- 
diction within  which  the  debtor  for  the  time  being  resides, 
the  locality  of  a  specialty  debt  being  where  the  specialty 
is  found  at  the  time  of  the  creditor's  death.  And  where  a 
deed  contained  an  express  covenant  to  retire  and  pay  pro- 
missory notes,  and  a  proviso  that  the  simple  contract 
should  not  merge  in  the  specialty,  it  was  held  that  even  if 
the  remedies  by  simple  contract  were  preserved,  still 
there  was  but  one  debt,  and  that  had  become  a  debt  of 
specialty  (q). 

Partnership  Effects. — For  the  purpose  of  taking  out  probate  and  pay. 
ing  fees  thereon,  the  representative  of  a  deceased  partner  in  a  mercantile 
firm  must  be  taken  to  be  interested  -in  the  corpus  of  the  partnership 
effects  to  the  extent  of  the  share  of  the  deceased,  undiminished  by  the 
debts  and  liabilities  of  the  firm  (Re  Surrogate  Court  of  Wentworth, 
and  Kerr,  44  U.  C.  Q.  B.  207). 

The  property  must  be  locally  situate,  or  capable  of  being  dealt  with 
within  this  country  (Atty-Gen.  v.  Dimond,  1  Cr.  &  Jerv.  356),  and  there- 
fore probate  duty  is  not  payable  on  stocks  in  the  public  funds  of  the 
United  States  (Atty-Gen.  v.  Hope,  2  CI  &  F.  84).  But  it  is  payable  on 
bonds  of  a  foreign  government,  which  pass  by  delivery,  and  are  conse- 
quently capable  of  being  dealt  with  in  this  country  (Atty-Gen.  v.  Bomvens, 
4  Mee  &  W.  171),  and  on  Canadian  ships  (vide  ante,  p.  25). 

(q)  Commissioner  of  Stamps  v.  Hope,  (1891)  A.  C.  476. 
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56  VIC,  CHAPTER  14,  ONT. 

Au  Act  respecting  Securities  in  the  Surrogate  Courts. 

[Assented  to  27th  Maij,  1893] . 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : 

1.  The  Lieutenant-Governor  in  Council  may,  by  Order  in  Council, 
direct  that  the  bond  or  policy  of  guarantee  of  any  incorporated  or  joint 
stock  company  empowered  to  grant  guarantees,  bonds,  covenants  or 
policies  for  the  integrity  and  faithful  accounting  of  officers,  servants  or 
persons  occupying  positions  of  trust  or  other  like  purposes,  and  named 
by  such  Order  in  Council,  may,  at  the  discretion  of  the  judge,  be  accepted, 
in  whole  or  in  part,  in  lieu  of  the  security  required  by  section  64  of  The 
Surrogate  Courts  Act  and  the  provisions  of  law  therein  contained  with 
reference  to  the  legal  effect  of  such  securities  when  given  by  individuals, 
and  to  the  mode  of  proceeding  thereon,  shall  apply  to  the  security  given 
by  every  such  companv. 

(2)  The  interim  receipt  of  the  company  may  be  accepted  in  lieu  of 
the  formal  security,  but  the  formal  security  shall  be  completed  within 
one  month. 

(3)  This  section  shall  apply  also  to  the  security  to  be  taken  by  the 
Surrogate  Court  under  the  Act  respecting  Infants. 

2.  Every  Order  in  Council  under  the  provisions  of  this  Act  shall, 
immediately  after  the  making  thereof,  be  published  in  the  Ontario 
Gazette,  and  shall  be  laid  before  the  Legislative  Assembly  within  fifteen 
days  after  its  first  meeting  thereafter. 


57  VIC,  CHAPTER  22. 
An  Act  to  amend  The  Surrogate  Courts'  Act. 

[Assented  to  5th  May,  1894.'] 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : — 
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1.  Notwithstanding  anything  to  the  contrar}7  contained  in  any  rule 
of  court  or  other  provision  having  the  force  of  law,  or  in  any  bond  or  other 
security  heretofore  or  hereafter  made  and  entered  into  with  respect  to 
the  administration  of  an  estate,  or  in  any  letters  probate  or  letters  of 
administration,  no  executor  or  administrator  shall  be  compellable  to 
render  an  account  of  his  executorship  or  administration  to  the  Surrogate 
Court  within  eighteen  months,  where  the  value  of  the  real  and  personal 
estate  under  administration  is  less  than  #1,000,  and  the  oaths  to  be  taken 
hereafter  by  executors  and  administrators,  and  the  bonds  or  other 
security  to  be  given  by  administrators,  and  letters  probate  and  letters  of 
administration  hereafter  issued,  where  the  estate  involved  is  less  than 
$1,000,  shall  require  the  executor  and  administrator  to  render  a  just  and 
full  account  of  his  executorship  or  administration  only  when  thereunto 
lawfully  required ;  provided,  however,  that  the  executor  or  administra- 
tor, or  any  surety  of  the  executor  or  administrator,  or  any  person 
beneficially  interested  in  such  estate,  or  any  creditor  thereof,  may,  at 
any  time  during  the  said  eighteen  months  after  the  issue  of  probate  or 
administration,  apply  to  the  Surrogate  Court  to  have  such  executor  or 
administrator  render  a  just  and  full  account  of  his  executorship  or 
administration. 

2.  Where  the  whole  estate  of  the  testator  or  intestate  exceeds  in  value 
the  sum  of  $400,  but  does  not  exceed  in  value  the  sum  of  #1,000,  the  fees 
payable  to  the  registrar  and  to  the  judge  on  proceedings  under  The 
Surrogate  Courts  Act  in  non-contentious  cases,  shall  hereafter  be  one-half 
of  the  fees  now  payable  in  the  case  of  any  estate  which  does  not  exceed 
in  value  the  sum  of  $1,000. 

3.  As  regards  estates  over  $1,000,  the  19th  of  the  Surrogate  rules 
adopted  by  the  Judges  of  the  Supreme  Court  of  Judicature  for  Ontario, 
is  hereby  suspended  until  after  the  next  session  of  this  Legislature, 
except  where  a  party  interested  in  an  estate  takes  proceedings  to  obtain 
such  inventory  and  accounting  as  therein  mentioned. 


51  VIC,  CHAPTER  9,  1888. 
An  Act  respecting  Ancillary  Probates  and  Letters  of  Administration. 

[Assented  to  23rd  March,  1388,] 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : 

1.  Where  any  probate  or  letters  of  administration,  or  other  legal 
document  purporting  to  be  of  the  same  nature,  granted  by  a  Court  of 
competent  jurisdiction  in  the  United  Kingdom,  or  in  any  Province  or 
territory  of  the  Dominion,  or  in  any  other  British  Province,  is  produced 
to,  and  a  copy  thereof  deposited  with,  the  registrar  of  any  Surrogate 
Court  of  this  Province,  and  the  prescribed  fees  are  paid  as  on  a  grant  of 
probate  or  administration,  the  probate,  or  letters  of  administration  or 
other  document  aforesaid,  shall,  under  the  direction  of  the  Judge,  be 
sealed  with  the  seal  of  the  Surrogate  Court,  and  shall  thereupon  be  of 
the  like  force  and  effect  in  Ontario,  as  respects  personal  estate  only,  as  if 
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the  same  had  been  originally  granted  by  the  said  Surrogate  Court  of  this 
Province,  and  shall  (so  far  as  regards  this  Province)  be  subject  to  any 
orders  of  the  last  mentioned  Court,  or  on  appeal  therefrom,  as  if  the 
probate  or  letters  of  administration  had  been  granted  thereby. 

2.  The  letters  of  administration  shall  not  be  sealed  with  the  seal  of 
the  Surrogate  Court  of  this  Province  until  a  certificate  h%s  been  filed  under 
the  hand  of  the  registrar  of  the  Court  which  issued  the  letters,  that 
security  had  been  given  in  such  Court  in  a  sum  of  sufficient  amount  to 
cover  as  well  the  assets  within  the  jurisdiction  of  such  Court  as  the 
assets  within  Ontario ;  or,  in  the  absence  of  such  certificate,  until  like 
security  is  given  to  the  Judge  of  the  Surrogate  Court  covering  the  assets 
in  Ontario  as  in  the  case  of  granting  original  letters  of  administration  (c). 

2.  This  Act  shall  not  go  into  force  or  effect  as  relates  to  the  United 
Kingdom,  or  to  any  Province  other  than  the  Provinces  and  territories  of 
the  Dominion,  until  a  day  or  days  respectively  to  be  named  with  respect 
thereto  by  Proclamation  of  the  Lieutenant-Governor. 


[L.S.]  GEOKGE  A.  KIRKPATRICK 

Canada. 

Province  of  Ontario. 

Victoria   by  the  grace   of   God,  of  the   United   Kingdom   of   Great 
Britian  and  Ireland,  Queen,  Defender  of  the  Faith,  etc.,  etc.,  etc. 
To  all  to  whom  these  presents  shall  come — Greeting. 

O.  Mowat  j  PROCLAMATION. 

Attorney-General.  J 

Whereas  by  an  Act  passed  by  the  Legislature  of  our  Province  of 
Ontario  in  the  session  thereof  held  in  the  fifty-first  year  of  our  reign, 
inituled  "  An  Act  respecting  ancillary  probates  and  letters  of  administra- 
tion," it  is  amongst  other  things  enacted  that  the  said  Act  shall  not  go 
into  force  or  effect  as  relates  to  the  United  Kingdom  or  to  any  Province 
other  than  the  Provinces  and  Territories  of  the  Dominion  of  Canada, 
until  a  day  or  days  respectively  to  be  named  by  proclamation  of  the 
Lieutenant-Governor  ; 

And  whereas  it  has  appeared  expedient  to  our  Lieutenant-Governor- 
in-Council  that  a  proclamation  should  now  issue  bringing  the  said  Act 
into  force.  Now  Know  Ye  that  having  taken  the  premises  into  our 
royal  consideration,  we,  by  and  with  the  advice  of  our  executive  council 
of  our  Province  of  Ontario,  and  in  the  exercise  of  the  power  in  us  vested 
in  this  behalf  by  the  said  in  part  recited  Act,  or  otherwise,  howsoever, 
do  by  this  our  own  proclamation  hereby  proclaim  and  declare  that  on 
from  and  after  the  First  day  of  June  Now  Next,  the  said  Act  shall  go 
into  full  force  and  effect. 

(e)  A  copy  of  a  will  executed  bsfore  a  notary  in  Quebec,  is  not  equi- 
valent to  probate  granted  by  a  Court  of  Competent  Jurisdiction  for  the 
purposes  of  this  section  :  In  re  MicLaren,  Osier,  J.  A.,  1895,  on  appeal 
from  Surr.  Ct.,  Co.  Bruce,  15  C.  L.  T.  0.  N.  30  ;  31  U.  C.  L.  J   55 
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In  testimony  whereof  we  have  caused  these  our  letters  to  be  made 
patent  and  the  great  seal  of  our  said  Province  of  Ontario  to  be  hereunto 
affixed  :  Witness  the  Honourable  George  Airy  Kirkpatrick,  member  of 
our  Privy  Council  for  Canada,  and  Lieutenant-Governor  of  our  Province 
of  Ontario,  at  our  Government  House,  in  our  city  of  Toronto,  in 
our  said  Province  this  twenty-seventh  day  of  May  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  Ninety  three,  and  in  the  Fifty- 
sixth  year  of  our  Reign,  by  command. 

{Signed)  J.  M.   GIBSON,  Secretary  (a). 


55  VIC.,  CHAPTER  6,  {Imp.) 

An  Act  to  provide  for  the  Recognition  in  the  United  Kingdom  of  Pro- 
bates and  Letters  of  Administration  granted  in  British  Possessions. 

[20th  May,  1892.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Com- 
mons in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows  : — 

1.  Her  Majesty  the  Queen  may,  on  being  satisfied  that  the  Legislature 
of  any  British  possession  has  made  adequate  provision  for  the  recogni- 
tion in  that  possession  of  probates  and  letters  of  administration  granted 
by  the  courts  of  the  United  Kingdom,  direct  by  Order  in  Council  that 
this  Act  shall,  subject  to  any  exceptions  and  modifications  specified  in 
the  Order,  apply  to  that  possession,  and  thereupon,  while  the  Order  is  in 
force,  this  Act  shall  apply  accordingly. 

2.  (1)  Where  a  court  of  probate  in  a  British  possession  to  which  this 
Act  applies  has  granted  probate  or  letters  of  administration  in  respect  of 
the  estate  of  a  deceased  person,  the  probate  or  letters  so  granted  may,  on 
being  produced  to,  and  a  copy  thereof  deposited  with,  a  court  of  probate 
in  the  United  Kingdom,  be  sealed  with  the  seal  of  that  court,  and,  there- 
upon, shall  be  of  the  like  force  and  effect,  and  have  the  same  operation 
in  the  United  Kingdom,  as  if  granted  by  that  court. 

(2)  Provided  that  the  court  shall,  before  sealing  a  probate  or  letter 
of  administration  under  this  section,  be  satisfied — 

(a)  That  probate  duty  has  been  paid  in  respect  of  so  much  (if  any)  of 
the  estate  as  is  liable  to  probate  duty  in  the  United  Kingdom  ;  and 

(b)  In  the  case  of  letters  of  administration  that  security  has  been 
given  in  a  sum  sufficient  in  amount  to  cover  the  property  (if  any) 
in  the  United  Kingdom  to  which  the  letters  of  administration 
relate ; 

and  may  require  such  evidence,  if  any,  as  it  thinks  fit  as  to  the  domicile 
of  the  deceased  person. 

{a)  Ontario  Gazette  1893.  p.  67. 
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(3)  The  court  may  also,  if  it  thinks  fit,  on  the  application  of  any 
creditor,  require,  before  sealing,  that  adequate  security  be  given  for  the 
payment  of  debts  due  from  the  estate  to  creditors  residing  in  the  United 
Kingdom. 

(4)  For  the  purposes  of  this  section,  a  duplicate  of  any  probate  or 
letters  of  administration  sealed  with  the  seal  of  the  court  granting  the 
same,  or  a  copy  thereof  certified  as  correct  by  or  under  the  authority  of 
the  court  granting  the  same,  shall  have  the  same  effect  as  the  original. 

(5)  Rules  of  court  may  be  made  for  regulating  the  procedure  and 
practice,  including  fees  and  costs,  in  courts  of  the  United  Kingdom,  on 
and  incidental  to  an  application  for  sealing  a  probate  or  letters  of 
administration  granted  in  a  British  possession  to  which  this  Act  applies. 
Such  rules  shall,  so  far  as  they  relate  to  probate  duty,  be  made  with  the 
consent  of  the  Treasury,  and  subject  to  any  exceptions  and  modifications 
made  by  such  rules ;  the  enactments  for  the  time  being  in  force  in  relation 
to  probate  duty  (including  the  penal  provisions  thereof)  shall  apply  as  if 
the  person  who  applies  for  sealing  under  this  section  were  a  person 
applying  for  probate  or  letters  of  administration. 

H.  This  Act  shall  extend  to  authorize  the  sealing  in  the  United  King- 
dom of  any  probate  or  letters  of  administration  granted  by  a  British 
court  in  a  foreign  country,  in  like  manner  as  it  authorizes  the  sealing 
of  a  probate  or  letters  of  administration  granted  in  a  British  possession 
to  which  this  Act  applies,  and  the  provisions  of  this  Act  shall  apply 
accordingly  with  the  necessary  modifications. 

4.  (I,  Every  Order-in -Council  made  under  this  Act  shall  be  laid 
before  both  Houses  of  Parliament  as  soon  as  may  be  after  it  is  made, 
and  shall  be  published  under  the  authority  of  Her  Majesty's  Stationery 
Office. 

(2)  Her  Majesty  the  Queen  in  Council  may  revoke  or  alter  any 
Order  in  Council  previously  made  under  this  Act. 

(3)  Where  it  appears  to  Her  Majesty  in  Council  that  the  Legislature 
of  part  of  a  British  possession  lias  power  to  make  the  provision  requisite 
for  bringing  this  Act  into  operation  in  that  part,  it  shall  be  lawful  for 
Her  Majesty  to  direct  by  Order-in-Council  that  this  Act  shall  apply  to 
that  part  as  if  it  were  a  separate  British  possession,  and  thereupon,  while 
the  Order  is  in  force,  this  Act  shall  apply  accordingly. 

* 

5.  This  Act  when  applied  by  an  Order-in-Council  to  a  British 
possession  shall,  subject  to  the  provisions  of  the  Order,  apply  to  probates 
and  letters  of  administration  granted  in  that  possession  either  before  or 
after  the  passing  of  this  Act. 

6.  In  this  Act — 

The  expression  "  court  of  probate  "  means  any  court  or  authority, 
by  whatever  name  designated,  having  jurisdiction  in  matters  of 
probate,  and  in  Scotland  means  the  sheriff  court  of^the  county 
of  Edinburgh; 

The  expression  "probate"  and  "letters  of  administration" 
include  confirmation  in  Scotland,  and  any  instrument  having  in 
h.s.c. — 35 
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a  British  possession  the  same  effect    which  under  English   law 
is  given  to  probate  and  letters  of  administration  respectively  ; 

The  expression  "probate  duty"  includes  any  duty  payable  on 
the  value  of  the  estate  and  effects  for  which  probate  or  letters 
of  administration  is  or  are  granted  ; 

The  expression  "  British  court  in  a  foreign  country  "  means  any 
British  court  having  jurisdiction  out  of  the  Queen's  dominions 
in  pursuance  of  an  Order-in-Council,  whether  made  under  any 
Act  or  otherwise. 

7.  This  Act  may  be  cited  as  the  Colonial  Probates  Act,  1892. 


DESPATCHES,   ORDER-IN-COUNCIL  AND  RULES 
AND  ORDERS. 

Loan  Ripon  to  Lord  Stanley  of  Preston. 

Canada  General,  15th  March,  1893. 

Downing  Street,  25th  March,  1893. 

My  Lord, — With  reference  to  my  despatch,  General  of  the  13th  of 
March,  I  have  the  honour  to  transmit  to  you,  for  publication  in  the 
Colony  under  your  Government,  an  order  of  H.  M.-in-Council  applying 
the  provisions  of  "  The  Colonial  Probates  Act,  1892,"  to  the  Province  of 
Ontario. 

1  also  enclose  copies  of  the  Rules  and  Orders  which  have  been  made 
for  the  guidance  of  the  Registrar  of  the  Principal  Probate  Registry, 
Somerset  House,  in  carrying  out  the  provisions  of  the  Act,  and  I  have  to 
request  that  notices  corresponding  to  those  mentioned  in  Rules  101  and 
102  may  be  sent  to  that  Registry. 

Rules  regulating  the  procedure  under  the  Act  in  the  Scotch  and  Irish 
Courts  have  been  prepared,  but  copies  have  not  been  received  in  this. 
Department. 

I  have,  etc., 

(Signed)         Ripon. 
Governor-General,  etc.,  etc. 


AT  THE  COURT  AT  WINDSOR, 

the  15th  day  of  March,  1893. 

Present : 

The  Queen's  Most  Excellent  Majesty, 
Lord  President, 
Lord  Chamberlain, 
Mr.  Bryce. 
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Whereas  by  the  first  section  of  the  Colonial  Probates  Act,  1892,  it  is 
enacted  as  follows : 

(Reciting  sec.  1  of  the  Act.) 

And  whereas  Her  Majesty  is  satisfied  that  the  Legislatures  of  the 
British  Possessions  hereinafter  mentioned  have  made  adequate  provision 
for  the  recognition  in  those  Possessions  of  Probates  and  Letters  of 
Administration  granted  by  the  Courts  of  the  United  Kingdom; 

Now,  therefore,  Her  Majesty,  by  virtue  and  in  exercise  of  the  powers 
by  the  above-recited  Act  in  Her  Majesty  vested,  is  pleased,  by  and  with 
the  advice  of  Her  Most  Honourable  Privy  Council,  to  order,  and  it  is 
hereby  ordered,  as  follows  : 

The  Colonial  Probates  Act,  1892,  shall  apply  to  the  British  Posses- 
sions hereunder  mentioned  : 

Hong  Kong, 

Western  Australia,  and 

The  Province  of  Ontario  in  the  Dominion  of  Canada. 

And  the  Most  Honourable  the  Marquis  of  Bipon,  Her  Majesty's 
Principal  Secretary  of  State  for  the  Colonies,  is  to  give  the  necessary 
directions  herein  accordingly. 

C.  L.  Peel. 


Additional  Rules  and  Orders  were  made  the  7th  day  of  December,  1892. 

Additional  Bules  and  Orders  for  the  Registrars  of  the  Principal  Probate 
Begistry  in  non-contentious  business  for  carrying  out  the  provisions 
of  the  Colonial  Probates  Act,  1892. 

92.  Application  to  seal  a  Grant  of  Probate  or  Letters  of  Adminis- 
tration or  copy  thereof  under  the  Colonial  Probates  Act,  1892,  may  be 
made  in  the  Principal  Probate  Begistry  by  the  Executor  or  Administra- 
tor or  the  Attorney  [lawfully  authorized  for  the  purpose]  of  such 
Executor  or  Administrator,  either  in  person  or  through  a  Solicitor. 

93.  Such  application  must  be  accompanied  by  an  Oath  of  the 
Executor,  Administrator  or  Attorney  in  the  form  in  the  Appendix,  or  as 
nearly  thereto  as  the  circumstances  of  the  case  will  allow. 

94.  The  Begistrars  are  to  be  satisfied  that  notice  of  such  application 
has  been  duly  advertised.     (Form  of  advertisement  in  Appendix.) 

95.  On  application  to  seal  Letters  of  Administration  the  Adminis- 
trator or  his  Attorney  shall  give  Bond  (in  the  form  set  out  in  the 
Appendix)  to  cover  the  personal  estate  of  the  deceased  within  the  juris- 
diction of  the  Court.  The  same  practice  as  to  Sureties  and  Amount  of 
Penalty  in  Bond  is  to  be  observed  as  on  application  for  Letters  of 
Administration. 

96.  Application  by  a  Creditor  under  section  2,  sub-section  3  of  the 
Colonial  Probates  Act,  is  to  be  made  by  summons  before  one  of  the 
Begistrars,  supported  by  an  affidavit  setting  out  particulars  of  the  claim. 
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97.  In  every  case, -and  especially  when  the  domicile  of  the  deceased 
at  the  time  of  death  as  sworu  to  in  the  affidavit  differs  from  that  sug- 
gested by  the  description  in  the  Grant,  the  Registrars  may  require 
further  evidence  as  to  domicile. 

98.  If  it  should  appear  that  the  deceased  was  not  at  the  time  of 
death  domiciled  within  the  jurisdiction  of  the  Court  from  which  the 
Grant  issued,  the  Seal  is  not  to  be  affixed  unless  the  Grant  is  such  as 
would  have  been  made  by  the  High  Court  of  Justice  in  England. 

99.  The  Grant  [or  copy  grant]  to  be  sealed  and  the  copy  to  be 
deposited  in  the  Registry  must  include  copies  of  all  testamentary  papers 
admitted  to  probate. 

100.  When  application  to  seal  a  Probate  or  Letters  of  Administra- 
tion is  made  after  the  lapse  of  three  years  from  the  death  of  the  deceased 
the  reason  of  the  delay  is  to  be  certified  to  the  Registrars.  Should  the 
certificate  be  unsatisfactory  the  Registrars  are  to  require  such  proof  of 
the  alleged  cause  of  delay  as  they  may  think  fit. 

101.  Special  or  limited  or  temporary  grants  are  not  to  be  sealed 
without  an  order  of  one  of  the  Registrars. 

102.  Notice  of  the  sealing  in  England  of  a  Grant  is  to  be  sent  to  the 
Court  from  which  the  Grant  issued. 

103.  When  intimation  has  been  received  of  the  resealing  of  an 
English  Grant,  notice  of  the  revocation  of,  or  any  alteration  in  such 
Grant  is  to  be  sent  to  the  Court  by  whose  authority  such  Grant  was 
resealed. 

101.  The  affidavit  for  Inland  Revenue,  pursuant  to  the  Customs 
and  Inland  Revenue  Acts,  1880  and  1881,  shall  be  transmitted  to  the 
Commissioners  of  Inland  Revenue  as  if  the  person  who  applied  for 
sealing  under  the  Colonial  Probates  Act,  1892,  were  a  person  applying 
for  Probate  or  Letters  of  Administration. 

105.  The  affidavit  for  Inland  Revenue  and  Accounts  and  Schedules 
forming  part  thereof  shall  be  in  such  form  as  may  be  prescribed  by  the 
Commissioners  of  Her  Majesty's  Treasury. 

(Note. — The  affidavit  to  be  used  will  in  fact  be  Form  A.  with  some 
few  modifications  to  suit  the  circumstances.) 


Appendix. 


Forms  (Colonial  Probates  Act,  1892.) 
Oath. 

In  the  High  Court  of  Justice,  Probate,  Divorce  and  Admiralty  Division 

(Probate). 

In  the  goods  of  A.  B.,  deceased. 

I,  C.  D.  (or  E.  F.),  of  make  oath  and  say : 

1.     That  a  Grant  of  Probate  of  the  Will  (or  Letters  of  Administra- 
tion of  the  Personal  Estate)  of  A.  B.,  late  of  ,  deceased,  waa 
granted  to  me  (or  C.  D.)                    by  the                    Court  at 
on                    the                    day  of 
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2.  That  the  said  deceased  was  at  the  time  of  his  death  domiciled  at 

,  [the  follow i up  words  to  be  struck  out  if  inapplicable]  within 
the  jurisdiction  of  the  said  Court. 

3.  That  the  Notice  hereunto  annexed  was  inserted  in  the  "  Times  " 
Newspaper  on  the  day  of 

4.  That  I  am  the  Attorney  lawfully  appointed  of  C.  D.  under  his 
hand  and  seal,  and  am  duly  authorized  to  apply  to  this  Court  for  the 
sealing  of  the  said  grant.    [This  paragraph  to  he  struck  out  if  inapplicable.] 

5.  That  the  value  of  the  Personal  Estate  in  England  amounts  in 
value  to  the  sum  of  and  no  more,  to  the  best  of  my  know- 
ledge, information  and  belief. 

Sworn,  etc. 


Advertisement. 


A.  B.,  deceased. 


Notice  is  hereby  given  that  after  the  expiration  of  eight  days  appli- 
cation will  be  made  to  the  Principal  Probate  Registry  of  the  High  Court 
of  Justice  for  the  Sealing  of  the  Probate  of  the  Will  (or  Letters  of 
Administration  of  the  personal  estate)  of  A.  B. ,  late  of  , 

deceased,  granted  by  the  Court  at  on  the 

day  of  18     . 

Solicitors  for 

(To  be  advertised  once  in  the  "  Times  "  Newspaper  unless  otherwise 
directed  bi/  one  of  the  Registrars.) 

Administration  Bond  (with  or  without  Will.) 

Know  all  men  by  these  Presents,  that  we,  A.  B.,  of  , 

C.  D.,  of  ,  and  E.  F.,  of  ai*e,  jointly  and 

severally  bound  unto  G.  H.,  the  President  of  the  Probate, 
Divorce  and  Admiralty  Division  of  Her  Majesty's  High  Court 
of  Justice,  in  the  Sum  of  Pounds,  of  good  and  lawful 

Money  of  Great  Britain,  to  be  paid  to  the  said  G.  H.,  or  to 
the  President  of  the  said  Division  for  the  time  being,  for 
which  payment  well  and  truly  to  be  made  we  bind  ourselves 
and  each  of  us,  for  the  Whole,  our  Heirs,  Executors  and 
Administrators,  firmly  by  these  presents. 
Sealed  with  our  seals. 

Dated  the  day  of  ,  in  the  year  of  our 

Lord  One  Thousand  Eight  Hundred  and  Ninety 

The  condition  of  this  obligation  is  such,  that  if  the  above  named 
A.  B.,  the  Administrator  (with  the  will  dated  the  day  of 

,  annexed)  by  authority  of  the  Court 

at  ,  acting  under  Letters  of  Administration  granted  to 

on  the  day  of  ,  and  now 

about  to  be  sealed  in  England  under  the  Colonial  Probates  Act,  1892,  of 
the  Personal  Estate  of  K.  L.,  late  of  ,  deceased,  who  died 

on  the  day  of  ,  18     ,  do,  when  lawfully 
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called  on  in  that  behalf,  make,  or  cause  to  be  made,  true  and  perfect 
Inventory  of  tlie  Personal  Estate  of  the  said  deceased  in  England  which 
has  or  shall  come  to  hands,  possession  or  knowledge,  or 

into  the  hands  and  possession  of  any  other  person  for  ,  and 

the  same  so  made  do  exhibit,  or  cause  to  be  exhibited,  into  the  Principal 
Probate  Registry  of  Her  Majesty's  High  Court  of  Justice,  whenever 
required  by  Law  so  to  do,  and  the  same  Personal  Estate  do  well  and 
truly  administer  according  to  law  ;  And  further  do  make,  or  cause  to  be 
made,  a  true  and  just  account  of  said  Administration, 

whenever  required  by  Law  so  to  do,  then  this  obligation  to  be  void  and 
of  none  effect,  or  else  to  remain  in  full  force  and  virtue. 

Signed,  Sealed  and  Delivered\ 
by  the  within -named 

in  the  presence  of 

A  Commissioner  for  Oaths 


Administration  Bond  (with  or  without  Will)  on  application  by  Attorney. 
(Obligation  as  in  last  Form.) 

The  condition  of  this  obligation  is  such,  that  if  K.  L.,  of  , 

the  Administrator  (with  the  Will  dated  the  day  of  , 

annexed),  by  authority  of  the  Court  at  ,  acting 

under  Letters  of  Administration  granted  to  on  the 

clay  of  ,  and  now  about  to  be  sealed  in  England  under  the 

Colonial  Probates  Act,  1892,  of  the  Personal  Estate  of  M.  N.,  late  of 
,  deceased,  who  died  on  the  day  of  ,  18     , 

do,  when  lawfully  called  on  in  that  behalf,  make,  or  cause  to  be  made, 
a  true  and  perfect  Inventory  of  the  Personal  Estate  to  the  said  deceased 
in  England  which  has  or  shall  come  to  hands,  possession  or 

knowledge,  or  into  the  hands  and  possession  of  any  other  person  for 
,  and  the  same  so  made  do  exhibit,  or  cause  to  be  exhibited, 
into  the  Principal  Probate  Registry  of  Her  Majesty's  High  Court  of 
Justice,  whenever  required  by  Law  so  to  do,  and  the  same  Personal 
Estate  do  well  and  truly  administer  according  to  Law  ;  And  further  do 
make,  or  cause  to  be  made,  a  true  and  just  account  of  said 

Administration,  whenever  required  by  Law  so  to  do,  then  this  obliga- 
tion to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force  and  virtue. 

Signed,  Sealed  and  Delivered 
by  the  within-named 

in  the  presence  of 

A  Commissioner  for  Oaths  (a). 

(a)  Published  in  Ontario  Gazette,  July  28,  1894.  Forms  to  be  used  on 
application  to  a  Surrogate  Court  in  Ontario  for  Resealing  an  English  or 
other  grant  may  be  framed  from  the  foregoing  Forms.  Vide  j^ost  for 
Form  of  Power  of  Attorney. 
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K.  S.   O.  1887,  CHAPTER  109. 

1,  This  Act  mav  be  cited  as  "  The  Wills  Act  oj  Ontario."1  R.  S.  O. 
1877,  c.  106,  s.  1. 

WILLS    BEFORE    1ST    JANUARY,    1871. 

S.  In  the  next  succeeding  three  sections  of  this  Act  the  word 
"  land  "  shall  extend  to  messuages,  and  all  other  hereditaments,  whether 
corporeal  or  incorporeal,  and  to  money  to  be  laid  out  in  the  purchase 
of  land,  and  to  chattels  and  other  personal  property  transmissible  to 
heirs,  and  also  to  any  share  of  the  same  hereditaments  and  properties, 
or  any  of  them,  and  to  any  estate  of  inheritance,  or  estate  for  any  life 
or  lives,  or  other  estate  transmissible  to  heirs,  and  to  any  possibility, 
right  or  title  of  entry  or  action,  and  any  other  interest  capable  of  beinji 
inherited,  and  whether  the  same  estates,  possibilities,  rights,  titles  and 
interests,  or  any  of  them,  are  in  possession,  reversion,  remainder  or 
contingency.     R.  S.  O.  1877,  c.  IOC,  s.  2. 

3.  Where  a  will  made  before  and  not  re-executed,  republished  or 
revived  after  the  first  day  of  January,  1874,  by  any  person  dying  after 
the  sixth  day  of  March,  1834,  contains  a  devise  in  any  form  of  words  of 
all  such  real  estate  as  the  testator  dies  seised  or  possessed  of,  or  of  any 
part  or  proportion  thereof,  such  will  shall  be  valid  and  effectual  to  pass 
any  land  acquired  by  the  devisor  after  the  making  of  such  will,  in  the 
same  manner  as  if  the  title  thereto  had  been  acquired  before  the  making 
thereof.     R.  S.  O.  1877,  c.  106,  s.  3. 

4.  Where  land  is  devised  in  any  such  will  as  aforesaid,  it  shall  be 
considered  that  the  devisor  intended  to  devise  all  such  estate  as  he  was  ( 
seised  of  in  the  same  land,  whether  in  fee  simple  or  otherwise,  unless  it 
appears  upan  the  face  of  such  will  that  he  intended  to  devise  only  an 
estate  for  life,  or  other  estate  less  than  he  was  seised  of  at  the  time  of 
making  the  will  containing  such  devise.     R.  S.  O.  1877,  c.  106,  s.  4. 

5.  Any  will  affecting  laud  executed  after  the  sixth  day  of  March, 
1834,  and  before  the  first  day  of  January,  1874,  in  the  presence  of  and 
attested  by  two  or  more  witnesses,  shall  have  the  same  validity  and 
effect  as  if  executed  in  the  presence  of  and  attested  by  three  witnesses  ; 
and  it  shall  be  sufficient  if  the  witnesses  subscribed  their  names  in 
presence  of  each  other,  although  their  names  were  not  subscribed  in 
presence  of  the  testator.     R.  S.  O.  1877,  c.  106,  s.  5. 

6.  After  the  fourth  day  of  May,  1859,  and  before  the  first  day  of 
January,  1874,  every  married  woman  might,  by  devise  or  bequest 
executed  in  the  presence  of  two  or  more  witnesses,  neither  of  whom  was 
her  husband,  make  any  devise  or  bequest  of  her  separate  property,  real 
or  personal,  or  of  any  rights  therein,  whether  such  property  was  acquired 
before  or  after  marriage,  to  or  among  her  child  or  children  issue  of  any 
marriage,  and  failing  there  being  any  issue,  then  to  her  husband,  or  as 
she  might  see  fit,  in  the  same  manner  as  if  she  were  sole  and  unmarried. 
R.  S.  O.  1877,  c  106,  s.  6. 

WILLS    AFTER    1ST    JANUARY,    1874. 

7.  Unless  herein  otherwise  expressly  provided,  the  subsequent 
sections  of  this  Act  shall  not  extend  to  any  will  made  before  the  first 
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day  of  January,  1874;.  but  every  will  re-executed  or  republished,  or 
revived  by  any  codicil,  shall,  for  the  purposes  of  the  said  sections,  be 
deemed  to  have  been  made  at  the  time  at  which  the  same  was  so  re- 
executed,  republished  or  revived.     R.  S.  O.  1877,  c.  106,  s.  7. 

8-  Sections  20,  21,  22,  25  and  26  of  this  Act  shall  not  apply  to  the 
will  of  any  person  who  was  dead  before  the  first  day  of  January,  1869, 
but  shall  apply  to  the  will  of  every  person  who  has  died  since  the  thirty- 
first  day  of  December,  1868,  or  who  dies  after  the  passing  of  this  Act, 
R.  S.  O.  1877,  c.  106,  s.  8. 

0.  In  the  construction  of  the  sections  numbered  10  to  39  inclusive 
in  this  Act. 

1.  "  Will"  shall  extend  to  a  testament,  and  to  a  codicil,  and  to  an 
appointment  by  will,  or  by  writing  in  the  nature  of  a  will  in  exercise  of 
a  power,  and  also  to  a  disposition  by  will  and  testament,  or  devise  of 
the  custody  and  tuition  of  any  child,  by  virtue  of  the  Act  passed  in  the 
twelfth  year  of  the  reign  of  King  Charles  the  Second,  entitled  "  An  Act 
for  taking  away  the  Court  of  Wards,  and  liveries  and  tenures  incapite,  and 
by  knight' 8  service  a)id  purveyance,  and  for  settling  a  revenue  upon  His 
Majesty  in  lien  thereof,"  and  to  any  other  testamentary  disposition  ; 

2.  "Real  estate''  shall  extend  to  messuages,  lands,  rents  and 
hereditaments,  whether  freehold  or  of  any  other  tenure,  and  whether 
corporeal,  incorporeal  or  personal,  and  to  any  undivided  share  thereof, 
and  to  any  estate,  right,  or  interest  (other  than  a  chattel  interest) 
therein  ; 

3.  "Personal  estate"  shall  extend  to  leasehold  estates  and  other 
chattels  real,  and  also  to  moneys,  shares  of  government  and  other  funds, 
securities  for  money  (not  being  real  estates),  debts,  choses  in  action, 
rights,  credits,  goods,  and  all  other  property  whatsoever  which  by  law 
devolves  upon  the  executor  or  administrator,  and  to  any  share  or  interest 
therein ; 

4.  "Mortgage"  shall  include  any  lien  for  unpaid  purchase  money, 
and  any  charge,  incumbrance,  or  obligation  of  any  nature  whatever 
upon  any  lands  or  tenements  of  a  testator  or  intestate.  R.  S.  O.  1877, 
c.  106,  s.  9. 

10.  Every  person  may  devise,  bequeath  or  dispose  of  by  will 
executed  in  manner  hereinafter  mentioned,  all  real  estate  and  personal 
estate  to  which  he  may  be  entitled  at  the  time  of  his  death,  and  which, 
if  not  so  devised,  bequeathed,  or  disposed  of,  would  devolve  upon  his 
heir  at  law,  or  upon  his  executor  or  administrator ;  and  the  power 
hereby  given  shall  extend  to  estates  pur  autre  vie,  whether  there  be  or 
be  not  any  special  occupant  thereof,  and  whether  the  same  be  a 
corporeal  or  incorporeal  hereditament ;  and  also  to  all  contingent, 
executory,  or  other  future  interests  in  any  real  or  personal  estate, 
whether  the  testator  be  or  be  not  ascertained  as  the  person  or  one  of 
the  persons  in  whom  the  same  may  respectively  become  vested,  and 
whether  he  be  entitled  thereto  under  the  instrument  by  which  the  same 
were  respectively  created,  or  under  any  disposition  thereof  by  deed  or 
will,  and  also  to  all  rights  of  entry  for  conditions  broken  and  other 
rights  of  entry,  and  also  to  such  of  the  same  estates,  interests  and  rights 
respectively,  and  other  real  and  personal  estate,  as  the  testator  may  be 
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entitled  to  at  the  time  of  his  death,  notwithstanding  that  he  may 
become  entitled  to  the  same  subsequently  to  the  execution  of  his  will. 
R.  S.  O.  1877,  c.  106,  s.  10. 

11.  No  will  made  by  any  person  under  the  age  of  twenty-one  years 
shall  be  valid.     R.  S.  O.  1877,  c.  106,  s.  11. 

12.  (1)  No  will  shall  be  valid  unless  it  is  in  writing,  and  executed  in 
manner  hereinafter  mentioned  ;  that  is  to  say,  it  shall  be  signed  at  the 
foot  or  end  thereof  by  the  testator,  or  by  some  other  person  in  his 
presence,  and  by  his  direction  ;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  two  or  more  witnesses 
present  at  the  same  time,  and  such  witnesses  shall  attest  and  shall 
subscribe  to  the  will  in  the  presence  of  the  testator;  but  no  form  of 
attestation  shall  be  necessary. 

(2)  Every  will,  so  far  only  as  regards  the  position  of  the  signature  of 
the  testator,  or  of  the  person  signing  for  him  as  aforesaid,  shall  be  deemed 
to  be  valid,  within  the  meaning  of  this  Act,  if  the  signature  is  so  placed 
at,  or  after,  or  following,  or  under,  or  beside,  or  opposite  to  the  end  of  the 
will,  that  is  apparent  on  the  face  of  the  will  that  the  testator  intended  to 
give  effect  by  such  signature  to  the  writing  signed  as  his  will ;  and  no 
such  will  shall  be  affected  by  the  circumstance  that  the  signature  does 
not  follow  or  is  not  immediately  after  the  foot  or  end  of  the  will,  or  by 
the  circumstance  that  a  blank  space  intervenes  between  the  con- 
cluding word  of  the  will  and  the  signature,  or  by  the  circumstance 
that  the  signature  is  placed  among  the  words  of  the  testimonium  clause. 
or  of  the  clause  of  attestation,  or  follows  or  is  after  or  under  the  clause  of 
attestation  either  with  or  without  a  blank  space  intervening,  or  follows,  or 
is  after,  or  under,  or  beside  the  names  or  one  of  the  names  of  the  subscrib- 
ing witnesses,  or  by  the  circumstance  that  the  signature  is  on  a  side,  or 
page,  or  other  portion  of  the  paper  or  papers  containing  the  will,  whereon 
no  clause  or  paragraph  or  disposing  part  of  the  will  is  written  above  the 
signature,  or  by  the  circumstance  that  there  appears  to  be  sufficient 
space  on  or  at  the  bottom  of  the  preceding  side  or  page  or  other  portion 
of  the  same  paper  on  which  the  will  is  written  to  contain  the  signature; 
and  the  enumeration  of  the  above  circumstances  shall  not  restrict  the 
generality  of  the  above  enactment ;  but  no  signature  under  this  Act  shall 
be  operative  to  give  effect  to  any  disposition  or  direction  which  is  under- 
neath, or  which  follows  it,  nor  shall  it  give  effect  to  any  disposition  or 
direction  inserted  after  the  signature  was  made.  R.  S.  O.  1877,  c.  106. 
s.  12. 

13.  No  appointment  made  by  will,  in  exercise  of  any  power,  shall 
be  valid  unless  the  same  is  executed  in  manner  hereinbefore  required  ; 
and  every  will  executed  in  manner  hereinbefore  required,  shall,  so  far  as 
respects  the  execution  and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  will,  notwithstanding  it  has  been  expressly 
required  that  a  will  made  in  exercise  of  such  power  shall  be  executed 
with  some  additional  or  other  form  of  execution  or  solemnity.  R.  S.  O. 
1877,  c.  106,  s.  13. 

14.  Any  soldier  being  in  actual  military  service,  or  any  mariner  or 
seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  he  might 
have  done  before  the  passing  of  this  Act.     R.  S.  0. 1877,  c.  106,  s.  14. 
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|.».  Every  will  executed  in  manner  hereinbefore  required  shall  be 
valid  without  any  other  publication  thereof,     ft.  S.  O.  1877,  c.  106,  a.  15. 

JO.  If  any  person  who  attests  the  execution  of  a  will  is,  at  the 
time  of  the  execution  thereof,  or  becomes  at  any  time  afterwards, 
incompetent  to  be  admitted  a  witness  to  prove  the  execution  thereof, 
such  will  shall  not  on  that  account  be  invalid.    It.  S.  O.  1877.  c.  106,  s.  16. 

17.  If  any  person  attests  the  execution  of  any  will  to  whom,  or  to 
whose  wife  or  husband,  any  beneficial  devise,  legacy,  estate,  interest, 
gift,  or  appointment  of  or  affecting  any  real  or  personal  estate  (other 
than  and  except  charges  and  directions  for  the  payment  of  any  debt  or 
debts)  is  thereby  given  or  made,  such  devise,  legacy,  estate,  interest, 
gift,  or  appointment  shall,  so  far  only  as  concerns  such  person  attesting 
the  execution  of  such  will,  or  the  wife  or  husband  of  such  person,  or 
any  person  claiming  under  such  person  or  wife  or  husband,  be  utterly 
null  and  void,  and  such  person  so  attesting  shall  be  admitted  as  a  witness 
to  prove  the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity 
thereof,  notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or 
appointment  mentioned  in  such  will.     E.  S.  O.  1877,  c.  106,  s.  17. 

18.  In  case  by  an\  will  any  real  or  personal  estate  is  charged  with 
any  debt  or  debts,  and  any  creditor,  or  the  wife  or  husband  of  any 
creditor  whose  debt  is  so  charged  attests  the  execution  of  such  will,  such 
creditor,  notwithstanding  such  charge,  shall  be  admitted  a  witness  to 
prove  the  execution  of  such  will  or  to  prove  the  validity  or  invalidity 
thereof.     II.  S.  O.  1877,  c.  106,  s.  18. 

19.  No  person  shall,  on  account  of  his  being  an  executor  of  a  will, 
be  incompetent  to  be  admitted  a  witness  to  prove  the  execution  of  such 
will,  or  a  witness  to  prove  the  validity  or  invalidity  thereof.  K.  S.  O. 
c.  106,  s.  19. 

20.  Every  will  shall  be  revoked  by  the  marriage  of  the  testator, 
except  a  will  made  in  the  exercise  of  a  power  of  appointment  where  the 
real  or  personal  estate  thereby  appointed  would  not,  in  default  of  such 
appointment,  pass  to  the  testator's  heir,  executor  or  administrator,  or 
the  person  entitled  as  the  testator's  next  of  kin  under  The  Statute  of 
Distributions.     R.  S.  O.  1877,  c.  106,  s.  20.     See  section  8  of  this  Act. 

21.  No  will  shall  be  revoked  by  any  presumption  of  an  intention 
on  the  ground  of  an  alteration  in  circumstances.  R.  S.  O.  1877,  0"  106, 
s.  21.     See  section  8  of  this  Act. 

22.  No  will  or  codicil,  or  any  part  thereof,  shall  be  revoked 
otherwise  than  aforesaid,  or  by  another  will  or  codicil  executed  in 
manner  hereinbefore  required,  or  by  some  writing  declaring  an  intention 
to  revoke  the  same,  and  executed  in  the  manner  in  which  a  will  is 
hereinbefore  required  to  be  executed,  or  by  the  burning,  tearing,  or 
otherwise  destroying  the  same  by  the  testator,  or  by  some  person  in  his 
presence  and  by  his  direction,  with  the  intention  of  revoking  the  same. 
R.  S   O.  1877.  c.  106,  s.  22.     See  section  8  of  this  Act. 
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23.  No  obliteration,  interlineation  or  other  alteration  made  in  any 
will  after  the  execution  thereof,  shall  be  valid  or  have  any  effect,  except 
so  far  as  the  words  or  effect  of  the  will  before  such  alteration  are  not 
apparent,  unless  such  alteration  is  executed  in  like  manner  as  herein- 
before is  required  for  the  execution  of  the  will ;  but  the  will,  with  such 
alteration  as  part  thereof,  shall  be  deemed  to  be  duly  executed,  if  the 
signature  of  the  testator  and  the  subscription  of  the  witnesses  are  made 
in  the  margin  or  in  some  other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of,  or  opposite  to,  a  memorandum 
referring  to  such  alteration,  and  written  at  the  end  or  in  some  other  part 
of  the  will.     R.  S.  O.  1877,  c.  106,  s.  23. 

24.  No  will  or  codicil,  or  any  part  thereof,  which  has  been  in  any 
manner  revoked,  shall  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  manner  hereinbefore  required,  and 
shewing  an  intention  to  revive  the  same  ;  and  where  any  will  or  codicil 
which  has  been  partly  revoked,  and  afterwards  wholly  revoked,  is 
revived,  such  revival  shall  not  extend  to  so  much  thereof  as  was  revoked 
before  the  revocation  of  the  whole  thereof,  unless  an  intention  to  the 
contrary  is  shewn.     R.  S.  O.  1377,  c.  106,  s.  24. 

23.  No  conveyance  or  other  act  made  or  done  subsequently  to  the 
execution  of  a  will,  of  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  will  is  revoked  as  aforesaid, 
shall  prevent  the  operation  of  the  will  with  respect  to  such  estate,  or 
interest  in  such  real  or  personal  estate,  as  the  testator  had  power  to 
dispose  of  by  will  at  the  time  of  his  death.  R.  S.  O.  1877,  c.  106,  s.  25. 
See  section  8  of  this  Act. 

26.  Every  will  shall  be  construed,  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  had  been 
executed  immediately  before  the  death  of  the  testator,  unless  a  contrary 
intention  appears  by  the  will.  R.  S.  O.  1877,  c.  106.  s.  26.  See  section  8 
of  this  Act. 

(The  other  sections  of  The  Wills  Act,  viz  : — Sees.  27  to  39  inc.  relate,  for 
the  most  part,  to  the  effect  and  construction  of  Wills). 


R.  S.  O.  1887,  CHAPTER  59,  SECS.  1,  2,  3,  4. 

An  Act   respecting   the    Administration   by   the    Crown    of   Estates  of 

Intestates. 

1.  So  often  as  the  Lieutenant-Governor,  by  a  warrant  under  his  privy 
seal,  is  pleased  to  direct  Her  Majesty's  Attorney-General  for  Ontario  to 
apply  for  and  obtain  Letters  of  Administration  (whether  general  or 
limited)  of  the  estate  and  effects  of  any  person  dying  intestate,  or  intes- 
tate as  to  some  part  of  his  estate,  where,  in  respect  of  the  interest  of  Her 
Majesty  in  the  estate  and  effects,  the  administration  may  be  rightfully 
granted  to  a  nominee  of  Her  Majesty,  it  shall  be  lawful  for  any  com- 
petent court,  upon  application,  in  pursuance  of  such  warrant,  to  grant 
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administration  to  the'  Attorney-General  and  his  successors  in  the  office 
of  Attorney-General  for  Ontario  for  the  use  and  benefit  of  Her  Majesty. 
R.  S.  O.  1877,  c.  (50,  s.  1. 

2.  When  any  person  dies  in  this  Province  intestate  as  aforesaid,  and 
without  leaving  any  known  relatives  living  within  the  Province,  or  any 
known  relatives  who  can  be  readily  communicated  with, living  elsewhere, 
the  Lieutenant-Governor  may  (if  he  thinks  fit)  by  warrant  under  his 
privy  seal  direct  the  Attorney-General  for  Ontario  to  apply  for  and  obtain 
Letters  of  Administration,  whether  general  or  limited,  of  the  estate  and 
effects  of  such  person  ;  and  it  shall  be  lawful  for  any  competent  Court, 
upon  application  in  pursuance  of  the  warrant,  to  grant  administration 
to  the  Attorney-General  and  his  successors  in  the  office  of  Attorney- 
General,  for  the  use  and  benefit  of  Her  Majesty  or  of  such  persons  as  may 
ultimately  appear  to  be  entitled  thereto.  R.  S.  O.  1877,  c.  60,  s.  2.  See 
Cap.  108,  ss.  4  (1),  10. 

3.  The  administration  so  granted,  and  the  office  of  administrator 
under  the  grant,  with  all  the  estates,  rights,  duties  and  liabilities  of  such 
administrator,  shall,  upon  the  death,  resignation,  or  removal  of  the 
Attorney-General  for  Ontario  for  the  time  being,  devolve  upon  and  become 
vested  and  continue  in  the  succeeding  Attorney-General,  by  virtue  of  his 
appointment,  and  so  in  perpetual  succession,  without  any  further  grart 
of  administration  or  any  assignment  or  transfer  of  the  estates  of  the 
administrator;  and  all  actions,  and  other  proceedings  whatever  by  or 
against  the  Attorney- General  for  the  time  being,  as  such  administrator 
at  the  time  of  his  death,  resignation,  or  removal,  shall  continue,  and  may 
be  proceeded  with,  by,  in  favour  of,  and  against  the  succeeding  Attorney- 
General,  in  like  manner  ;  saving  always,  the  effect  of  every  limitation  in 
duration  or  otherwise  under  the  terms  of  the  grant  of  such  administra- 
tion, and  saving  to  every  Court  having  jurisdiction  in  this  behalf  all  such 
right  and  authority  to  revoke  or  repeal  such  administration  as  the  Court 
would  have  had  during  the  continuance  of  a  like  administration  granted 
to  a  nominee  of  Her  Majesty  in  case  this  Act  had  not  been  passed. 
R.  S.  O.  1877,  c.  GO,  s.  3. 

4.  It  shall  not  be  necessary  for  the  Attorney-General  applying  for 
or  obtaining  grants  of  administration  to  the  use  or  benefit  of  Her 
Majesty,  to  enter  into,  or  cause  to  be  entered  into,  any  bond  to  the  Judge 
of  the  Surrogate  Court ;  but  the  Attorney-General  shall,  in  relation  to 
every  such  administration,  be  subject  to  all  the  liabilities  and  duties 
imposed  on  an  administrator  by  the  condition  of  the  bond  prescribed  by 
the  rules  and  orders  now  in  force  or  hereafter  made  under  The  Surrogate 
Courts  Act.     R.  S.  O.  1877,  c.  60,  s.  4. 


53  VICT.  CHAPTER  29. 

An  Act  to  protect  persons  acting  as  Executors  or  Administrators. 

[Assented  to  7th  April,  1S90. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : 
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1.  Where  any  one  has  been  or  is  hereafter  appointed  by  a  Court 
having  jurisdiction  in  that  behalf,  administrator  of  the  estate  of  any 
person  who  on  account  of  absence  for  seven  years  or  for  any  other  reason 
has  been  presumed  to  be  dead,  or  where  probate  of  a  will  made  by  any 
such  person  has  been  or  shall  be  "ranted  by  sucb  Court,  all  acts  done 
under  the  authority  of  such  appointment,  or  probate,  shall,  notwith- 
standing it  should  thereafter  appear  that  the  presumption  of  death  was 
erroneous,  be  as  valid  and  effectual  as  such  acts  would  have  been  had  such 
person  been  dead  ;  but  the  person  erroneously  presumed  to  be  dead  shall, 
subject  to  the  provisions  of  sections  3  and  4,  have  the  right  to  recover 
from  the  person  acting  as  executor  or  administrator  any  part  of  the 
estate  remaining  in  his  hands  undistributed,  and  no  more  ;  and  shall, 
subject  to  the  provisions  of  the  Statute  of  Limitations,  be  entitled  to 
recover  from  any  one  who  received  any  portion  of  his  estate  as  one 
of  his  next  of  kin,  or  as  a  devisee,  legatee  or  heir,  or  as  the  husband 
or  wife  of  such  person,  the  portion  so  received,  or  the   value  thereof. 

2.  Where  a  will  is  admitted  to  probate,  or  a  grant  of  administration 
with  will  annexed,  or  on  account  of  supposed  intestacy,  is  made  by  a 
Court  haviug  jurisdiction  in  that  behalf,  all  acts  doue  under  the 
authority  of  such  will  or  grant  of  administration  shall,  notwithstanding 
it  should  afterwards  appear  that  the  deceased  had  left  a  will,  or  left  a 
will  which  superseded  that  of  which  probate  was  granted  or  which  was 
annexed  to  the  said  letters,  notwithstanding  that  it  appears  that  the  will 
was  not  duly  executed,  or  was  for  any  reason  invalid,  be  as  valid  and 
effectual  as  such  acts  would  have  been  had  such  will  been  the  last  will 
of  the  deceased,  and  had  been  duly  executed  and  been  valid,  or  in  the 
case  of  administration  as  on  intestacy  as  valid  as  such  would  have  been 
if  the  deceased  had  died  intestate  ;  but  upon  the  revocation  of  the  grant 
of  probate  or  administration,  the  new  personal  representative  of  the 
deceased  shall,  subject  to  the  provisions  of  sections  3  and  4,  have  the 
right  to  recover  from  the  person  acting  as  executor  or  administrator  as 
aforesaid,  any  part  of  the  estate  remaining  in  his  hands  undistribtued, 
and  no  more  ;  and  shall,  subject  to  the  provisions  of  the  Statute  of 
Limitations,  be  entitled  to  recover  from  anyone  who  received  any  portion 
of  the  estate  of  the  deceased  as  one  of  his  next  of  kin,  or  as  a  devisee, 
legatee,  or  heir,  or  as  the  husband  or  wife  of  the  deceased,  the  portion  so 
received,  or  the  value  thereof. 

3.  The  said  executor  or  administrator  shall  have  the  right  to  retain 
out  of  any  amount  remaining  in  his  hands  undistributed  his  proper 
costs  and  expenses  in  the  administration  of  the  estate. 

4.  Nothing  herein  contained  shall  protect  any  person  acting  as 
administrator  or  executor  where  such  person  has  been  privy  to  any  fraud 
by  means  of  which  the  grant  of  administration  or  probate  was  obtained, 
or  in  cases  arising  under  section  1  in  respect  of  anything  done  after  he 
becomes  aware  that  the  person  who  was  presumed  to  be  dead  is  alive,  or 
that  the  will  was  duly  executed  or  for  some  other  reason  was  invalid, 
unless  the  thing  so  done  was  in  pursuance  of  a  contract  for  valuable 
consideration  made  before  the  said  executor  or  administrator  was  aware 
to  the  effect  aforesaid. 
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55  VICT.,  CHAPTER  6  ONT.,  1892. 
An  Act  to  provide  for  the  payment  of  Succession  Duties  in  certain  cases. 

[Assented  to  14th  April,  1892. 

Whereas  this  Province  expends  very  large  sums  annually  for 
asylums  for  the  insane  and  idiots,  and  for  institutions  for  the  blind  and 
for  deaf  mutes,  and  towards  the  support  of  hospitals  and  other  charities, 
and  it  is  expedient  to  provide  a  fund  for  defraying  part  of  the  said 
expenditure  by  a  succession  duty  on  certain  estates  of  persons  dying  as 
hereinafter  mentioned  ; 

Therefore  Her  Majesty,  by  and  with  the  advice  and  consent  of  the 
Legislative  Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : 

1.  This  Act  may  be  cited  as  "  The  Succession  Duty  Act,  1892  "  (a),  and 
shall  go  into  effect  as  respects  the  estates  of  persons  dying  on  and  after 
the  1st  July  next. 

2.  The  word  "  Property  "  in  this  Act  includes  real  and  personal 
property  of  every  description,  and  every  estate  or  interest  therein, 
capable  of  being  devised  or  bequeathed  by  will  or  of  passing  on  the 
death  of  the  owner  to  his  heirs  or  personal  representatives. 

3.  This  Act  shall  not  apply  : — 

(1)  To  any  estate  the  value  of  which,  after  payment  of  all  debts  and 
expenses  of  administration,  does  not  exceed  $10,000  ;  nor 

(2)  To  property  given,  devisedjor  bequeathed  for  religious,  charitable 
or  educational  purposes  (b)  ;  nor 

(3)  To  property  passing  under  a  will,  intestacy  or  otherwise,  to  or 
for  the  use  of  the  father,  mother,  husband,  wife,  child,  grandchild, 
daughter-in-law,  or  son-in-law  of  the  deceased,  where  the  aggregate 
value  of  the  property  of  the  deceased  does  not  exceed  $100,000  in  value. 

(a)  Under  the  English  Statutes,  succession  duty  is  payable  only  on 
property  which  is  not  subject  to  legacy  duty  ;  in  no  case  is  more  than 
one  of  the  duties  payable  on  the  same  property  :  Williams  on  Wills  and 
Succession  Duties.  For  digest  of  those  Statutes  and  cases  on  same,  see 
Norman's  Death  Duties,  Lond.  (1892)  pp.  94,  111. 

ib)  Where  a  testator  devised  and  bequeathed  all  his  real  and  per- 
sonal estate  to  his  exectutors  and  trustees  for  the  purpose  of  paying  a 
number  of  pecuniary  legacies,  some  to  personal  legatees,  and  others  to 
charitable  associations,  and  provided  that  the  residue  of  his  estate 
should  be  divided  pro  rata  among  the  legatees,  it  was  held  that  it  was 
the  duty  of  the  executors  to  deduct  the  succession  duty  payable  in 
respect  to  the  pecuniary  legacies  before  paying  the  balance  over  to  the 
legatees  respectively,  and  they  had  no  right  to  pay  such  succession  duty 
out  of  the  residue  left  after  paying  the  legacies  in  full :  Kennedy  v.  Pro- 
testant Orphans'  Home,  14  C.  L.  T.  297;  25  O.  R.  235  (1894):  see  also 
The  Linendrapersi'  Institution,  58  L.  T.  949. 
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4.  Save  as  aforesaid,  all  property  situate  within  this  Province, 
where  the  deceased  person  owning  or  entitled  thereto  was  domiciled 
in  Ontario  at  the  time  of  his  death  or  had  been  so  domiciled  in  Ontario 
within  five  years  previous  thereto  -passing  either  by  will  or  intestacy, 
or  any  interest  therein  or  income  therefrom  which  shall  be  voluntarily 
transferred  by  deed,  grant,  or  gift  made  in  contemplation  of  the  death 
of  the  grantor  or  bargainor,  or  made  or  intended  to  take  effect,  in 
possession  or  enjoyment  after  such  death,  to  any  person  in  trust  or 
otherwise,  or  by  reason  whereof  any  person  shall  become  beneficially 
entitled  in  possession,  or  expectancy,  to  any  property,  or  the  income 
thereof,  shall  be  subject  to  a  succession  duty  to  be  paid  for  the  use  of 
the  Province  over  and  above  the  fees  provided  by  The  Surrogate  Courts 
Act  (c). 

(1)  Where  the  aggregate  value  of  the  property  of  the  deceased 
exceeds  $100,000,  and  passes  in  manner  aforesaid,  either  in  whole  or  in 
part,  to  or  for  the  benefit  of  the  father,  mother,  husband,  wife,  child, 
grandchild,  daughter-in-law  or  son-in-law  of  the  deceased,  the  same  or 
so  much  thereof  as  so  passes  (as  the  case  mav  be)  shall  be  subject  to  a 
duty  of  $2.50  for  every  $100  of  the  value  (d)  ;  or 

(2)  Where  the  aggregate  value  of  the  property  exceeds  $200,000, 
the  whole  property  which  passes  as  aforesaid  shall  be  subject  to  a  duty 
of  $5  for  every  $100  of  the  value ;  and 

(3)  Where  the  value  of  the  property  of  the  deceased  exceeds  $10,000 
so  much  thereof  as  passes  to  or  for  the  benefit  of  the  grandfather  or 
grandmother  or  any  other  lineal  ancestor  of  the  deceased,  except  the 
father  and  mother,  or  to  any  brother  or  sister  of  the  deceased,  or  to  any 
descendants  of  such  brother  or  sister,  or  to  a  brother  or  sister  of  the 
father  or  mother  of  the  deceased,  or  any  descendant  of  such  last 
mentioned  brother  or  sister,  shall  be  subject  to  a  duty  of  $5  of  every 
$100  of  the  value. 

(4)  Where  the  value  of  the  property  of  the  deceased  exceeds  $10,000, 
and  any  part  thereof  passes  to  or  for  the  benefit  of  any  person  in  any 
other  degree  of  collateral  consanguinity  to  the  deceased  than  is  above 
described,  or  to  or  for  the  benefit  of  any  stranger  in  blood  to  the 
deceased  save  as  hereinbefore  provided  for,  the  same  shall  be  subject  to 
a  duty  of  ten  per  cent,  on  the  value. 

(c)  The  Act,  it  would  appear,  applies  only  to  property  within  this 
Province.  Upon  an  English  Statute,  36  Geo.  3,  c.  52,  imposing  legacy 
duty,  Cottenham,  L.C.,  said  : — "When  the  Act  speaks  of  any  will  of  any 
person  and  of  legacies  being  payable  out  of  the  personal  estate,  it  must, 

1  think,  be  considered  as  speaking  of  persons  and  wills  and  personal 
estates  in  this  country  ;  that  being  the  limit  of  the  sphere  of  the  enact- 
ment ;  and  it  was  held  that  the  personal  assets  situate  in  India,  of  a 
testator  who  resided  and  dies  in  India,  were  not  subject  to  legacy  duty 
in  England,  although  such  assets  were  afterwards  remitted  to  England 
and  administered  under  the  Court   of  Chancery  there":     Arnold  v.  A., 

2  Myl.  &  Cr.  25(5.  As  to  the  Laws  of  certain  States  of  the  United  States 
on  Legacy  and  Succession  Duty,  particularly  the  Laws  of  the  State  of 
New  York  with  certain  provisions  of  which  some  of  those  of  the  Ontario 
Act  are  identical :  See  Dos  Passos  on  Legacy  and  Succession  Duty,  and 
cases  there  referred  to. 

(d)  See  Atty.-Gen.,  N.B.  v.  Sears,  14  C.  L.  T.  267. 
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(">)  Provided  that  where  the  whole  value  of  any  property  devised, 
bequeathed  or  passing  to  any  one  person  under  a  will  or  intestacy  does 
not  exceed  $200  the'  same  shall  be  exempt  from  payment  of  the  duty 
imposed  by  this  section. 

5.  An  executor  or  administrator  applying  for  Letters  Probate  or 
Letters  of  Administration  to  the  estate  of  a  deceased  person  shall,  before 
the  issue  of  Letters  Probate  or  Administration  to  him,  make  and  file  with 
the  Surrogate  Registrar  a  full,  true  and  correct  statement  under  oath 
showing  (a)  full  itemized  inventory  of  all  the  property  of  the  deceased 
person  and  the  market  value  thereof,  (b)  The  several  persons  to  whom 
the  same  will  pass  under  the  will  or  intestacy  and  the  degree  of  relation- 
ship, if  any,  in  which  they  stand  to  the  deceased ;  and  the  executor  or 
administrator  shall  before  the  issue  of  Letters  Probate  or  Letters  of 
Administration  deliver  to  the  Surrogate  Registrar  a  bond  in  a  penal  sum 
equal  to  ten  per  centum  of  the  sworn  value  of  the  property  of  the 
deceased  person  liable  to  succession  duty,  executed  by  himself  and  two 
sureties,  to  be  approved  by  the  Registrar,  conditioned  for  the  due 
payment  to  Her  Majesty  of  any  duty  to  which  the  property  coming  to 
the  hands  of  such  executor  or  administrator  of  the  deceased  may  be 
found  liable. 

(2)  This  section  does  not  apply  to  estates  in  respect  of  which  no 
succession  duty  is  payable. 

6.  In  case  the  Treasurer  of  the  Province  is  not  satisfied  with  the 
value  so  sworn  to,  the  Surrogate  Registrar  of  the  county  in  which  any 
property  subject  to  the  payment  of  the  said  duty  is  situate  shall,  at  the 
instance  of  the  Provincial  Treasurer,  his  solicitor  or  agent,  direct  in 
writing  that  the  sheriff  of  the  county  shall  make  a  valuation  and 
appraise  the  said  property. 

7.  In  such  case  the  sheriff  shall  forthwith  give  due  and  sufficient 
written  notice  to  the  executors  and  administrators  and  to  such  other 
persons  as  the  Surrogate  Registrar  may  by  order  direct,  of  the  time  and 
place  at  which  he  will  appraise  such  property ;  and  he  shall  appraise 
the  same  accordingly  at  its  fair  market  value  and  make  a  report  thereof 
in  writing  to  the  Surrogate  Registrar,  together  with  such  other  facts  in 
relation  thereto  as  the  Surrogate  Registrar  may  by  order  require,  and 
such  report  shall  be  filed  in  the  office  of  the  Surrogate  Registrar.  The 
sheriff  shall  be  entitled  to  receive  the  sum  of  $5  per  diem  for  services 
performed  under  this  Act,  and  his  actual  and  necessary  travelling 
expenses,  and  the  same  shall  be  paid  to  him  by  the  Treasurer  of  the 
Province. 

8.  The  Surrogate  Registrar  shall,  upon  receiving  the  report  of  the 
sheriff,  fortwith  assess  and  fix  the  then  cash  value  of  all  estates, 
interests,  annuities  and  life  estates  or  terms  of  years  growing  out  of  such 
estate,  and  the  duty  to  which  the  same  is  liable,  and  shall  immedi- 
ately give  notice  thereof  by  registered  letter  to  such  parties  as  by  the 
rules  of  the  High  Court  would  be  entitled  to  notice  in  respect  of  like 
interests  in  an  analogous  proceeding,  and  the  Surrogate  Registrar  may 
appoint  for  the  purpose  of  this  Act  a  guardian  for  infants  who  have  no 
guardians,  and  the  value  of  every  future  or  contingent  or  limited  estate, 
income  or  interest  shall,  for  the  purpose  of  this  Act,  be  determined  by 
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the  rule,  method  and  standards  of  mortality  and  of  value,  which  are 
employed  by  the  Provincial  Inspector  of  Insurance  in  ascertaining  the 
value  of  policies  of  life  insurance  and  annuities,  for  the  determination 
of  the  liabilities  of  life  insurance  companies,  save  that  the  rate  of  interest 
to  be  assessed  in  computing  the  present  value  of  all  future  interests  and 
contingencies  shall  be  five  per  centum  per  annum  ;  and  the  Inspector 
of  Insurance  shall,  on  the  application  of  any  Surrogate  Registrar, 
determine  the  value  of  such  future  or  contingent  or  limited  estate, 
income  or  interest,  upon  the  facts  contained  in  such  report,  and  certify 
the  same  to  the  Surrogate  Registrar,  and  his  certificate  shall  be 
conclusive  as  to  the  matters  dealt  with  therein. 

i 
O.  Any  person  dissatisfied  with  the  appraisement  or  assessment 
may  appeal  therefrom  to  the  Surrogate  Judge  of  the  proper  county 
within  thirty  days  after  the  making  and  filing  of  such  assessment,  and 
upon  such  appeal  the  judge  of  said  court  shall  have  jurisdiction  to 
determine  all  questions  of  valuation  and  of  the  liabilities  of  the  appraised 
estate  or  any  part  thereof  for  such  duty,  and  the  decision  of  the 
Surrogate  Judge  shall  be  final,  unless  the  property  in  respect  of  which 
such  appeal  is  taken  shall  exceed  the  sum  of  $  10,000,  when  a  further 
appeal  shall  lie  from  the  decision  of  the  Surrogate  Judge  to  a  Judge  of 
the  High  Court,  whose  decision  shall  be  final. 

10.  Where  a  bequest  or  devise  of  property,  which  otherwise  would 
be  liable  to  the  payment  of  duty  under  this  Act,  is  made  to  an  executor 
or  trustee  in  lieu  of  commissions  or  allowance,  and  said  bequest  or 
devise  exceeds  what  would  be  a  reasonable  compensation  for  the  services, 
of  the  executor  or  trustee,  such  excess  shall  be  liable  to  said  duty,  and 
the  Judge  of  the  Surrogate  Court  having  jurisdiction  in  the  case  shall 
fix  such  compensation. 

11.  In  all  cases  where  there  has  been  a  devise,  descent  or  bequest 
of  property  liable  to  succession  duty,  to  take  effect  in  possession,  or 
come  into  actual  enjoyment  after  the  expiration  of  one  or  more  life 
estates  or  a  period  of  years,  the  duty  on  such  future  estate  or  interest 
shall  not  be  payable  nor  interest  begin  to  run  thereon,  until  the  person 
or  persons  liable  for  the  same  shall  come  into  actual  possession  of  such 
estate  or  intei-est,  by  the  determination  of  the  estates  for  life  or  years, 
and  the  duty  shall  be  assessed  upon  the  value  of  the  estate  or  interest  at 
the  time  the  right  of  possession  accrues  as  aforesaid. 

12.  The  duties  imposed  by  this  Act,  unless  otherwise  herein 
provided  for,  shall  be  due  and  payable  at  the  death  of  the  deceased,  or 
within  eighteen  months  thereafter,  and  if  the  same  are  paid  within 
eighteen  months  no  interest  shall  be  charged  or  collected  thereon,  but 
if  not  so  paid  interest  at  the  rate  of  six  per  centum  per  annum  shall  be 
charged  and  collected  from  the  death  of  the  deceased,  and  such  duties 
together  with  the  interest  thereon  shall  be  and  remain  a  lien  upon  the 
property  in  respect  to  which  they  are  payable  until  the  same  is  paid. 

IS.  The  Surrogate  Judge  may  make  an  order  upon  the  application 
of  any  person  liable  for  the  payment  of  said  duty,  extending  the  time 
fixed  by  law  for  payment  thereof  where  it  appears  to  such  Judge  that 
payment  within  the  time  prescribed  by  this  Act  is  impossible  owing  to 
some  cause  over  which  the  person  liable  has  no  control. 
h.s.c. — 36 
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14.  Any  administrator,  executor  or  trustee  having  in  charge  or  trust 
any  estate,  legacy  or  property  subject  to  the  said  duty  shall  deduct  the 
duty  therefrom,  or  collect  the  duty  thereon  upon  the  appraised  value 
thereof  from  the  person  entitled  to  such  property,  and  he  shall  not 
deliver  any  property  subject  to  duty  to  any  person  until  he  has  collected 
the  duty  thereon. 

15.  Executors,  administrators  and  trustees  shall  have  power  to  sell 
so  much  of  the  property  of  the  deceased  as  will  enable  them  to  pay  said 
duty  in  the  same  manner  as  they  may  be  enabled  by  law  so  to  do  for 
the  payment  of  debts  of  the  testator  or  intestate. 

16.  Every  sum  of  money  retained  by  an  executor,  administrator 
or  trustee,  or  paid  into  his  hands  for  the  duty  on  any  property,  shall  be 
paid  by  him  forthwith  to  the  Treasurer  of  the  Province,  or  as  he  may 
appoint. 

1*7.  Where  any  debts  shall  be  proven  against  the  estate  of  a 
deceased  person,  after  the  payment  of  legacies  or  distribution  of  property 
from  which  the  said  duty  has  been  deducted,  or  upon  which  it  has  been 
paid,  and  a  refund  is  made  by  the  legatee,  devisee,  heir  or  next  of 
kin,  a  proportion  of  the  duty  so  paid  shall  be  repaid  to  him  by  the 
executor,  administrator  or  trustee,  if  the  said  duty  has  not  been  paid  to 
the  Treasurer  of  the  Province,  or  by  the  Treasurer  if  it  has  so  been  paid. 

18.  If  it  appears  to  the  Surrogate  Judge  that  any  duty  accruing 
under  this  Act  has  not  been  paid  according  to  law,  he  shall  make  an 
order  directing  the  persons  interested  in  the  property  liable  to  the  duty 
to  appear  before  the  Court  on  a  day  certain  to  be  therein  named  and 
show  cause  why  said  duty  should  not  be  paid.  The  service  of  such 
order  and  the  time,  manner  and  proof  thereof,  and  fees  therefor,  and  the 
hearing  and  determining  thereon,  and  the  enforcement  of  the  judgment 
of  the  Court  thereon,  shall  be  according  to  the  practice  in  or  upon  the 
enforcement  of  a  judgment  of  the  High  Court. 

19.  The  cost  of  all  such  proceedings  shall  be  in  the  discretion  of 
the  Court  or  Judge  and  shall  be  upon  the  County  Court  scale  unless  and 
until  another  tariff  shall  be  provided,  save  as  to  the  costs  of  an  appeal, 
and  then  upon  the  scale  of  the  Court  appealed  to. 

20.  The  Judges  and  Registrars  of  the  several  Surrogate  Courts 
shall  be  entitled  to  take  for  the  performance  of  duties  and  services  under 
this  Act  similar  fees  to  those  payable  to  them  under  and  by  virtue  of 
The  Surrogate  Courts  Act  and  rules  for  similar  proceedings,  and  the  5th 
section  of  The  Administration  of  Justice  Act,  1889,  shall  apply  to  the  fees 
payable  under  this  Act  to  the  Surrogate  Judge. 

21.  Every  Registrar  of  a  Surrogate  Court  before  entering  on  the 
duties  of  his  office,  or  in  the  case  of  Registrars  appointed  prior  to  the 
passing  of  this  Act,  before  the  foregoing  provisions  shall  take  effect,  shall 
deliver  to  the  Treasurer  of  the  Province  a  bond  or  other  security  or 
securities  in  such  sum  and  with  such  sufficient  security  or  securities  as 
may  be  approved  of  by  the  Lieutenant-Governor  in  Council  for  the  due 
-and  punctual  performance  of  the  duties  imposed  upon  such  Registrar 
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by  this  Act,  and  that  he  will  not  receive  any  duty  payable  under  this 
Act,  and  the  provisions   of  the  Act  respecting  Public   Officers  relating  to 
the  giving  of  security  by  such  officers,  shall,  where  not  inconsistent  with 
this  Act,  apply  to  such  bonds  or  other  securities. 
.    ,."■ 

22.  The  Lieutenant-Governor  in  Council  may  make  regulations 
for  carrying  into  effect  the  provisions  of  this  Act,  and  such  regulations 
shall  be  laid  before  the  Legislative  Assembly  forthwith,  if  the  Legisla- 
ture is  in  session  at  the  date  of  such  regulations,  and  if  the  Legislature 
is  not  in  session  such  regulations  shall  be  laid  before  the  House 
within  the  first  seven  days  of  the  session  next  after  such  regulations  are 
made. 


Pursuant  to  Order  in  Council  the  following  Explanations  and 
Regulations  were  issued  : — 

Toronto,  July  14th,  1892. 

Sir, — In  the  discharge  of  the  duties  imposed  on  you  by  The  Succes- 
sion Duties  Act,  1892,  the  following  synopsis  and  explanation  of  the  Act 
may  be  useful,  and  I  am  directed  by  the  Honourable  the  Treasurer  to 
send  the  same  to  you  with  the  regulations  which  have  been  made  by  the 
Lieutenant-Governor  in  Council,  and  the  forms  approved  by  the  Order. 

1.  The  words  "aggregate  value"  occurring  in  the  Act  are  to  be 
construed  as  meaning  the  aggregate  value  of  the  property  after  payment 
of  all  debts  and  expenses  of  administration,  in  the  same  manner  as  the 
word  "  value  "  is  used  in  the  Act.     See  sec.  3,  sub-s.  1. 

2.  All  euccession  duties  are  to  be  paid  to  the  Treasurer  of  the  Pro- 
vince of  Ontario  for  the  time  being. 

3.  No  duty  is  to  be  payable  in  the  following  cases  : — 

(a)  Where  the  value  of  the  property  does  not  exceed  $10,000. 

(b)  On  property  given,  devised  or  bequeathed  for  religious,  chari- 
table or  educational  purposes. 

(c)  Property  passing  to  parties  mentioned  in  section  3,  sub-s.  3,  of 
the  Act,  where  the  value  does  not  exceed  $100,000. 

(d)  Where  bequest  or  devise  does  not  exceed  $200  although  value  of 
property  exceeds  $10,000. 

4.  The  succession  duties  payable  are  as  follows  : — 

(a)  Where  the  property  passes  to  or  for  the  use  of  the  parties  named 
in  section  4  of  the  Act,  sub-ss.  1  and  2  ; 

If  aggregate  value  exceeds  $100,000,  $2.50  on  each  $100  of  the  whole 
value ; 

If  aggregate  value  exceeds  $200,000,  $5.00  on  each  $100  of  the  whole 
value. 
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(b)  Where  the  property  passes  to  or  for  the  benefit  of  the  parties 
named  in  section  4,  sub-s.  3  of  the  Act,  and  the  aggregate  value  exceeds 
$10,000,  $5.00  on  every  $100  of  the  whole  value. 

(c)  Where  the  property  passes  to  or  for  the  benefit  of  the  parties 
named  in  section  4,  sub-s.  4  of  the  Act,  and  the  aggregate  value  exceeds 
$10,000,  $10  on  every  $100  of  the  whole  value. 

5.  Where  the  estate  left  by  the  deceased  does  not  exceed  $200,000, 
and  the  same  passes  in  various  amounts  to  parties  named  in  section  4, 
sub-ss.  1,  3  and  4  of  the  Act,  the  succession  duties  payable  on  each 
amount  respectively  will  be  as  in  paragraph  4  hereof.  Thus,  if  the 
aggregate  value  ef  the  estate  is  $150,000,  of  which  say  $50,000  passes  to 
parties  named  in  sub-s.  1,  there  will  be  $2.50  duty  payable  in  respect  of 
each  $100  of  this  $50,000  ;  and  if  the  second  $50,000  passes  to  parties 
named  in  sub-s.  3,  there  will  be  $5  duty  payable  on  each  $100  of  this 
$50,000 ;  and  if  the  third  $50,000  passes  to  parties  named  in  sub-s.  4, 
there  will  be  $10  duty  payable  on  each  $100  of  this  $50,000 ;  and  so  on 
according  to  the  amounts  passing  to  the  various  classes  [of  persons 
specified. 

In  case  the  aggregate  value  of  the  whole  property  left  by  the  deceased 
exceeds  $200,000,  the  duty  payable  by  the  parties  named  in  sub-s.  1  will 
be  $5  for  every  $100,  instead  of  $2.50  as  above  mentioned. 

Regulations  by  the  Lieutenant- Governor  in  Council. 

t.  The  principal  in  the  bond  under  section  5  of  the  Succession  Duty 
Act  shall  be  bound  in  the  whole  amount;  and  the  sureties  in  such  bond 
are  required  to  justify  each  in  an  amount  equal  to  the  sum  for  which  he 
is  to  be  liable,  and  the  aggregate  shall  equal  the  amount  of  the  penalty 
of  the  bond 

%.  One  week's  notice  of  valuation  and  appraisement  under  section  7 
of  the  Act  to  all  the  parties  interested  or  their  solicitors  or  agents  before 
proceeding  therewith  shall  prima  facie  be  considered  sufficient  notice. 

3-  All  appointments  of  a  guardian  by  the  Registrar  must  be  made 
with  the  privity  and  consent  of  the  Official  Guardian. 

4.  The  fees  payable  under  section  20  of  the  Act  shall  be  the  same  as 
those  payable  in  contentious  matters  under  The  Surrogate  Courts  Act. 

5.  The  subjoined  forms  are  to  be  followed  as  nearly  as  the  circum- 
stances of  each  case  allow  (a). 

I  have  the  honour  to  be,  Sir, 

Your  obedient  servant, 

D.  E.  CAMERON. 
Assistant  Provincial  Treasurer* 

(a)  For  Forms  vide  post. 
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SECTIONS  OF  THE  SURROGATE  COURTS  ACT,  AS  AMEND- 
ED BY  53  VICT.  C.  17,  NOT  SET  FORTH  IN  EXTENSO  IN 
PREVIOUS  PAGES,  VIZ  :— 

Notice  of  Applications. 

41.  In  case  of  an  application  to  a  Surrogate  Court  for  the  grant  of  As  to 
probate  or  administration,  notice  thereof  shall,  by  the  Registrar  of  the  transmis- 
Court,  by  letter  post-paid,  be  transmitted  to  the  Surrogate  Clerk  by  the  notjce  0f 
next  post  after  the  application,  and  the  notice  shall  specify  the  name  and  applica- 
description  or  addition,  if  any,  of  the  testator  or  intestate,  the  time  of  tlons '      f 
his  death,  and  the  place  of  his  abode  at  his  decease,  as  stated  in  the  probate, 
affidavit  or  affidavits  made  in  support  of  the  application,  and  the  nameetc-i  to 
of  the  person  by  whom  the  application  has  been  made,  and  such  other  cierks  t>y 
particulars  as  may  be  directed  by  the  Rules  or  Orders  in  that  behalf.        Registrars. 

42.  Unless  upon  special  order  or  judgment  of  the  Surrogate  Court  Proceed- 

no  probate  or  administration  shall  be  granted  in  pursuance  of  the  appli-  ings  to  be 

cation  until  the  Registrar  has  received  a  certificate,  under  the  hand  of  the  certificate 

Surrogate  Clerk,  that  no  other  application  appears  to  have  been  made  received 

in  respect  of  the  goods  of  the  same  deceased  person,  which  certificate  the  from  Sur- 

roo^i!  tip1. 
Surrogate  Clerk  shall  forward  as  soon  as  may  be  to  the  Registrar.  Clerk 

43.  All  notices  in  respect  of  application  in  the  several  Surrogate  Surrogate 

Courts  shall  be  filed  and  kept  by  the  Surrogate  Clerk.  Clerk  to 

file  notice. 

44.  The  Surrogate  Clerk  shall,  with  reference  to  every  such  notice,  j)utv  0f 
examine  all  notices  of  such  applications  received  from  the  several  other  Surrogate 
Surrogate  Court  Registrars  so  far  as  appears  to  be  necessary  to  ascertain  Clerk  with 
whether  or  no  application  for  probate  or  administration  in  respect  of  the  to  notices. 
property  of  the  same  deceased  person  has  been  made  in  more  than  one 
Surrogate  Court,  and  he  shall  communicate  with  the  Surrogate  Court 
Registrars  as  occasion  may  require  in  relation  to  such  applications. 

45.  In  case  it  appears   by  the  certificate  of  the  Surrogate  Clerk  Proceed- 
that  application  for  probate  or  administration  has  been  made  to  two  or  JP^.1*  ap" 

o  l    /-i       ,       ,      -r    -.  hcation 

more  Surrogate  Courts,  the  Judges  of  such  Courts  respectively  shall  stay  has  been 

proceedings  therein,  leaving  the  parties  to  apply  to  one  of  the  Judges  of  made  to 

ihe  High  Court  to  give  such   direction  in  the  matter  as  to  him  seems  o^Surro- 

necessary.  gate  Court 
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Judgment  46.  On  application  made  to  such  Judge  of  the  High  Court,  he  shall 

as  to  what  jnqUire  jnt0  tne  matter  in  a  summary  way,  and  adjudge  and  determine 
have  juris-  what  Surrogate  Court  has  jurisdiction  and  shall  proceed  in  the  matter, 
diction. 

Order  as  to         4l7»  The  Judge  of  the  High  Court  may  order  costs  to  be  paid  by 
costs.  any  of  the  applicants,  and  the  order  shall   be  enforced  by  the  High 

Court. 

Judge's  ^®*  ^ne  determination  of  the  Judge  shall  be  final  and  conclusive, 

decision  to  and  so  soon  as    may  be   after  the  determination  has  been  made,  the 

Vi     fi       1 

Surrogate  Clerk  shall  transmit  a  certified  copy  thereof  to  the  Registrars 
of  the  several  Surrogate  Courts  wherein  such  applications  as  aforesaid, 
have  been  made. 


APPENDIX  II. 


SURROGATE  COURT  RULES,  1892,  AND  FORMS. 

[For  Rule  1270  of  the  Supreme  Court  of  Judicature,  approving  the  following 
Rules,  vide  ante,  p.  7.] 


RULES. 

The  Judges  of  the  Supreme  Court  of  Judicature  for  Ontario  do,  in 
pursuance  of  the  powers  conferred  by  the  Revised  Statutes  of  Ontario, 
cap,  50,  sec.  78,  and  53  Vic,  cap.  17,  sec.  19,  order  and  direct  that  the 
rules,  orders  and  directions  hereinafter  set  forth  shall  henceforth  be  the 
General  Rules  and  Orders  in  non-contentious  business  and  in  contentious 
business,  respectively. 

For  regulating  the  procedure  and  practice  of  the  Surrogate  Courts. 

For  regulating  the  duties  of  the  Registrars  of  the  several  Surrogate 
Courts  and  the  duties  of  the  Surrogate  Clerk ;  and 

For  fixing  the  fees  to  be  taken  by  the  Registrars  and  other  Officers 
of  the  said  Courts,  and  by  Solicitors  practising  therein  ;  and  also 

In  relation  to  the  provisions  of  the  Surrogate  Courts  Act,  and  the 
Devolution  of  Estates  Act. 

All  rules  and  orders  heretofore  passed  and  not  included  in  these  Former 
rules  are  rescinded,  and  these  rules  shall  take  effect   on  and  after  the  ^u^s  re- 
first  day  of  April,  1892.     All  practice  inconsistent  therewith  is  superseded. 
As  to  matters  not  provided  for  in  these  rules,  the  practice  is,  as  far  as  ™ 
may  be,  to  be  regulated  by  analogy  thereto.     (See  Rule  3,  Con.  Rules  of  not  pro- 
Practice).      In  any  matter  not  so  provided  for  in  which  the  practice  can  yided  for. 
not   be   regulated  by  such  analogy  such  practice  shall  be  regulated  by 
analogy  to  the  Consolidated  Rules  of  Practice  of  the  Supreme  Court  of  ? r*p  ^^  , 
Judicature  for  Ontario  (a). 

(a)  Analogy. — By  Rule  3  of  such  Consolidated  Rules  of  Practice  it  is 
provided  that — "  As  to  all  matters  not  provided  for  in  these  rules,  the 
practice  is,  as  far  as  may  be,  to  be  regulated  by  analogy  thereto." 

Where  a  case  arises  which  is  not  provided  for  by  any  rule,  but  bears 
a  resemblance  in  its  relations  or  some  of  its  relations  to  the  case  which 
is  provided  for  by  a  rule,  the  equity  of   such  rule  will  be   applied   in 
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Judge  to  Subject  to  Rules  of  Court,  the  Judge  of  the  Surrogate  Court  shall 

have  have  power  to  sit  and  act  at  any  time  for  the  transaction  of  any  part  of 

sit  at  any    *ne  business  of  such  Court,  or  for  the  discharge  of  any  duty  which  by  any 
time.  Statute  or  otherwise  was  formerly  required  to  be  discharged  out  of  or 

during  term.     (See  Rule  1255,  Con.  Eules  of  Practice). 

PROCEDURE. 

Non-con-  1.  Non-contentious  business  shall  include  all  common  form  business 

en  ions       ag  (je£ne(j  by  tne  Surrogate  Courts  Act,  and  the  warning  of  caveats. 

Applica-  2.  Application  for   probate  or  administration    may  be  made  by  a 

tion.  solicitor  or  in  person. 

Seven  days  3.  No  probate  or  letters  of  administration,  with  the  will  annexed, 

from  death  shall  issue  until   after  the  lapse  of   seven  days  from  the  death  of  the 
or  etc         deceased,  unless  under  the  direction  of  the  Judge. 

Fourteen  ^'  ^°   administration  shall  issue  until  after  the  lapse  of  fourteen 

days  be-      days  from  the  death  of  the  deceased,  unless  under  the  direction  of  the 
fore  ad-        Jud 
mission. 

.1-  5.  Every  application  to  a  Surrogate  Court  for  grant  of  probate  or 

tion  to  be    administration  must  be  by  petition  prepared,  signed  and  presented  by 
by  petit  n.  fc}ie  applicant  or  his  solicitor. 

what  Such   petition   shall   in   every  case   show   the   value  of  the  whole 

petition      property  of  the  deceased,  and  also  the  separate  value  of   the  personal 
s  a    s  ow.  aQ(j   reaj  gg^g^  an(j  fujj   particulars  of   an  appraisement   of  the  said 

—  pro-         property  shall  be  exhibited  with  such  application  and  shall  be  verified 
perty.  upon  oath. 

Search  for  ***  ^Pon  every  application  for  grant  of  administration,  it  must  be 

will.  shown  that  search  for  will  or  testamentary  paper  has  been  made  in  all 

places  where  the  deceased  usually  kept  his  papers,  and  in  his  depositories. 

[n  (je.     The  affidavit  should  be  made  by  the  applicant,  but  the  proof  may,  with 

positories.   the  Judge's  consent,  be  made  otherwise.      It  must  also  be  shown  that 

search   has   been   made   in   the   office   of   the   Registrar  of  the  proper 

—  in  reg'y.  Surrogate  Court,  and  the  certificate  of   such  Registrar  shall  be  sufficient 

proof  of  such  search  having  been  made. 

disposing  of  the  case  so  arising.  The  principle  is  well  established  as  to 
statutes  :  Maxwell  on  Statutes,  2nd  Ed.  47  ;  Endlich  (Am.)  s.  327  ;  The 
Queen  v.  Commissioners  of  Income  Tax,  22  Q.  B.  D.  296  at  pp.  311-12. 
And  the  rule  as  to  the  equity  of  a  statute  is  said  go  be  especially 
applicable  to  statutes  relating  to  practice  and  procedure.  Hoguet  v. 
Wallace,  28  N.  J.  L.  523.  For  instances  of  the  application  of  Rule  3, 
see  Wolff  \.  Ogilvy,  12  P.  R.  645  ;  Smith  v.  Houston,  15  P.  R.  18  ;  and 
see  Morse  v.  Lamb,  15  P.  R.  9. 
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7.  Unless  the  Judge  shall  otherwise  order,  the  Registrar  shall  with  Admin  't'n 
the  application  for  grant  of  administration  submit  the  bond  (b)  proposed  bond- 

to  be  given,  with  the  necessary  affidavits  of  justification  (c)  and  of 
execution,  and  in  every  case  such  bond  shall  be  without  material 
erasure  or  interlineation. 

8.  The   necessary  affidavits  to  lead   grant,  and   the   usual  oath  of  When  affi- 

«xecutors  and  administrators  may  be  taken  at  the  time  the  application  davito  to 

,  ,  ,  lead  grant 

for  grant  is  signed,  or  afterwards  at  any  time  before  the  application  is  inay  be 

submitted  to  the  Judge  for  his  order  and  direction.       The  proofs  to  lead  taken. 

grant  may  be  embodied  in  one  affidavit. 

9.  If  there  should  appear  to  be  any  material  variance  between  the  Variance, 
application  and  affidavits  made  in  support  thereof,  the  Judge  may  direct 

such  application  to  be  amended  according  to  the  fact,  and  a  new  notice  Amend'nt. 
on  such  amended  application  to  be  sent  to  the  Surrogate  Clerk. 

10.  The  due  execution  of  the  will  or  codicil  shall  be  proved  by  one  of  Execution 
the  witnesses,  or  the  absence  of  the  witnesses  accounted  for ;  in  which  °  j\J! ..  0T 
last  case  such  will  or  codicil,  must  be  established  by  other  proof,  to  the  be  proved 
satisfaction  of  the  Judge.  by  witn'ss. 

11.  The  oath  of  administrators,  and  of  administrators  with  the  will  Oath  of 
annexed,  is  to  be  so  worded  as  to  clear  off  all  persons  having  a  prior  right  admin  tor. 
to  the  grant.     In  these  cases  the  grant  should  show  on  the  face  of  it  how  terests  to 
the  prior  interests  have  been  cleared  off.  be  cleared 

off. 

12.  The  usual  oath  of  administration  is  to  be  reduced  to  writing,  and  Oath  to  be 
to  be  subscribed  and  sworn  to  by  the  executors  or  administrators  as  an  in  writing, 
affidavit. 

13.  Under  the  Statute  the  several  Surrogate  Courts  have  power  to  Special 
appoint  an  administrator  other  than  the  person  who,  prior  to  the  Act,  grants 
would  have  been  entitled  to  the  grant.     (Sec.   56).     Whenever  the  Judge  "«  ^nA*" 
sees  fit  to  exercise  such    a   power,  the  fact   should  be  made  plainly  to 
appear  in  the  oath  of  the  administrator,  in  the  letters  of  administration, 

and  in  the  administration  bond. 

14.  Where  limited  administrations  are  applied  for,  it  must  be  made  Limited 
to  appear  that  every  person  entitled  in  distribution  to  the  property  has  adminis- 
consented,  or  renounced,  or  has  been  cited  and  failed  to  appear,  except tratlon8- 
when  the  Judge  sees  fit  otherwise  specially  to  direct. 

(b)  Forms  18,  19. 

(c)  Form  20  ;  see  Rule  32. 
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—  not  to  15.   No  person  entitled  to  a  grant  of  administration  of  the  property 

'"'f?0,11,       of  the  deceased  generally  shall  be  permitted  to  take   a  limited  grant, 
to  general  except  grants  for  personal  estate  only,  under  section  58  of  the  Surrogate 
grant,  ex-    Courts  Acts, 
cept,  etc. 

16.   In  administration  of  a  special  character  the  recitals  in  the  oath 
oath  etcinan^  m  *^e  'e**ers  °^  administration  must  be  framed  in  accordance  with 
the  facts  of  the  case. 

Grants  to  17.  Grants  of   administration    may  be   made   to   the   guardians   of 

guardians    infants  and  minors,  for  the  use  and  benefit  of  such  infants  and  minors 
of  infants. 

during  their  minority ;  and  elections  by  minors  of  their  next  of  kin,  or 

Elections,   next  friend,  as  the  case  may  be,  to  such  guardianship,  shall  be  required 

when  the  infant  is  fourteen  years  of  age  and  over.     (See  Cap.  137,  R.  S- 

O.,  Sees.  4,  10,  18). 

Marking  18-  Every  will  or  copy  of  a  will,  to  which  an  executor  or  administra- 

will  by  ex-  tor  with  the  will  annexed  is  sworn,  should  be  marked  by  such  executor 
etc  °r8'       or  administrator  and  by  the  person  before  whom  he  is  sworn. 

Executors  ^'  (d)  Executors   and   administrators    shall    within    a    period    of 

and  ad-       eighteen  months  after  grant  made,  and   sooner   if   the   Judge    shall   so 

mimst  tors  dij^^  exhibit  under  oath  a  true  and  perfect  inventory  of  the  property 

inventory    °f  *ne  testator  or  intestate  (as  the  case  may  be),  and  render  a  just  and 

and  render  full  account  of  their  executorship  or  administration.      The  Judge  shall 

upon    application    made    to    him    for    that    purpose    have    power    fco 

extend    the    said    period  of  eighteen    months.        If   the   executor,   or 

Except 'ns.  administrator  with  the  will  annexed,  is  the    sole   legatee  or  devisee  of 

the  property  devolving,  the  Judge  may  direct  that  he  shall  be  relieved 

from  the  operation  of  this  rule,  provided  there  are  no  creditors  of  the 

estate. 

Rules  as  to  (a)  The   general   rules    which  govern  in   the  Master's  office  of  the 

auditing.  Supreme  Court  of  Judicature  under  a  judgment,  or  order  of  reference, 
and  the  rules  of  practice  and  procedure  thereof  for  the  time  being,  so  far 
as  the  same  can  be  made  to  apply,  shall  be  adopted  in  the  case  of  the 
auditing  an  executor's  and  administrator's  account  by  the  Judge,  sub- 
stituting the  word  "Judge"  for  the  word  "Master''  and  also  for  the  word 
"  Examiner"  wherever  it  occurs  in  any  such  rule.  (See  Con.  Rules  of 
Practice,  57  et  seq.  to  Rule  No.  59  inclusive). 

(d)  See  Statute  suspending  this  rule,  ante  p.  542-1.  While  these 
pages  were  in  press  an  Act  was  assented  to,  April  16,  1895,  providing 
that :  "  The  19th  of  the  Surrogate  Rules  adopted  by  the  judges  of  the 
Supreme  Court  of  Judicature  for  Ontario  is  hereby  limited  to  cases  in 
which  a  party  interested  in  an  estate  takes  proceedings  to  obtain  such 
inventory  and  accounting  as  therein  mentioned,  or  in  which  infants  are 
interested  in  such  inventory  and  accounting." — The  Law  Courts  Act, 
1895,  sec.  30. 
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20.  A  will  deposited  for  safe  keeping  in  the  office  of  the  Registrar  of  Judge's 

the  Surrogate   Court  shall  not  be  removed  therefrom,  except   by  the  ^kg/for 

testator  in  person,  unless  the  order  of  the  Judge  permitting  such  removal  removal  of 

shall  have  been  first  obtained.  w,uj  ?x\ 

cept  testa- 

21.  In  all  cases  in  which  it  has  been  heretofore  necessary  to  issue  a  *or-     , 
citation  to  accept  or  refuse  probate  of   a   will,  or   to   accept   or   refuse  or(jer. 
letters    of    administration,    or    to    issue    a    subpoena    to    bring    in    a 
testamentary  paper,  and  in  all  similar  cases,  the  Judge's  order  shall  be 
made,  and   shall   have  the   like   effect   as    such     citation    or   subpoena 
formerly  had.     (See  Rules  1015  and  1098  Con.  Rules  of  Practice  and  see 

new  form  30). 

22.  The  party  entering  a  caveat  must  declare  therein  the  nature  of  Caveats. 
his   interest   in   the  property  of   the   deceased,  and    state   generally  the 
grounds  upon  which  he  enters  such  caveat,  and  the  same  shall  be  signed 

by  the  party,  or   by  his  solicitor   on   his   behalf,  and  the   proper   place  Interest  of 
mentioned  as  the  address  of  the  party  or  of  his  solicitor  entering  the  must  ap- 
caveat ;  and  no  caveat  shall  have  any  force  or  effect  unless  the  require-  pear, 
ments  of  this  rule  be  in  substance  complied  with. 

23.  A  caveat  shall  remain  in  force  for  the  space  of  three  months  Duration 
only  and  then  expire  to  be  of  no  effect;    but  caveats  may,  subject  to  °*  caveat, 
the   Judge's  order,  be  renewed    from   time   to   time.     (See   Coote,  271       * 
and  272). 

24.  In  order  to  clear   off   a   caveat   when  no  appearance  has  been  Proceed  - 
entered  to  a   warning   duly  served,  an   affidavit   of  the  service  of  the  m£s  *° 
warning,  stating  the  manner  of  service,  and  an  affidavit  of  search  for  caveat 
appearance  and  of  non-appearance  must  be  filed  (e). 

25.  No  caveat  shall  affect  any  grant  made  on  the  day  on  which  the 
caveat  is  entered,  unless  notice  of  such  caveat  has  been  received  prior  to 
the  grant  passing  the  seal. 

26.  A  caveat  shall  be  warned  at  the  place  mentioned  in  it  as  the 
address  of  the  person  who  entered  it  or  of  his  solicitor. 

27.  It    shall   be   sufficient   for   the   warning   of   a   caveat,  that   the  Warning- 
Registrar  of  the  Court  in  which  application  for  grant  is  made  send  by  caveat, 
public    post,    prepaid    and   registered,    a   warning    signed    by   himself  —  place, 
bearing  the  seal  of  the  Court,  and  directed  to  the  person  who  entered  —  by  re- 
it,  or  to  his  solicitor,  if  signed  by  a  solicitor,  at  the  address  mentioned  ?1S  rar    Y 
in  it. 

28.  Any  person  intending  to  oppose  a  grant  of  probate  or  adminis-  Opposing 
tration,  for  which  application  has  been  made  to  a  Surrogate  Court,  must  nran'* 
within  ten  days  after  service  appear,  either  personally  or  by  a  solicitor, 

(e)  Same  as  E.  C.  P.  rule  67. 
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and  enter  an  appearance  in  such  Court  in  which  appearance  the  address 
Entry  of  of  fche  party,  or  of  his  solicitor,  shall  be  given.  This  rule  is  to  apply 
ap'ear'nce.  whether  the  person  intending  to  oppose  the  grant  has  or  has  not  been 

previously  warned  to  a  caveat,  or  served  with  a  citation.      (See  Coote 

361,  Rule  67,  English  Rules  of  1862  (/).   (See  Rules  in  contentious  business, 

post). 


Special 
direction 
of  J  udge. 


Citations, 
service. 


Advertise  • 
ment  of. 


Citations 
under  sec. 
38,  Act. 


Form  of 
Bond. 


Sureties. 


—  if  pro- 
perty 
under 


—  other 
cases. 

—  bonds, 
double 
amount  of 
fund. 

Notice  to 
Surrogate 
Clerk. 


29.  When  a  party  intending  to  oppose  a  grant,  has  filed  an  appear- 
ance with  the  Registrar,  no  further  steps  in  respect  to  such  grant  shall 
be  taken,  except  under  the  special  direction  of  the  Judge.  (See  Rules  in 
contentious  business,  post). 

30.  Citations  against  all  persons  in  general  and  other  instruments 
heretofore  required  to  be  served  by  affixing  them  in  some  public  place, 
are  in  future  to  be  served  by  the  insertion  of  the  same  as  advertisements 
in  such  newspapers,  local,  British,  or  foreign,  as  the  Judge  may,  from 
time  to  time  direct.  Such  citations  can  only  be  allowed  to  issue  in  cases 
where  there  is  an  affidavit  to  lead  them  and  a  Judge's  order.  (See  Rule 
21  ante). 

31.  Citations  under  the  38th  section  of  the  Act  may  be  served  by 
inserting  the  same  as  advertisements  in  such  one  of  the  Toronto  morning 
papers,  or  such  other  papers,  local,  British,  or  foreign,  as  the  Judge  of 
the  Court  may,  by  special  order,  direct. 

32.  The  bond  to  be  given  upon  any  grant  of  administration  shall  be 
according  to  the  forms  subjoined,  or  in  a  form  as  near  thereto  as  the 
circumstances  of  the  case  admit.  (See  Sec.  55  of  the  Surrogate  Courts 
Act,  and  53  Vic,  Cap.  17,  Sec.  14.) 

33.  The  sureties  in  such  bond  are  required  in  all  cases  to  justify. 
(See  Sec.  65  of  the  Surrogate  Courts  Act).  And  such  justification  shall 
be  to  an  amount  or  amounts  which  in  the  aggregate  shall  equal  the 
amount  of  the  penalty  of  the  bond.  No  Surrogate  Clerk  or  Registrar 
shall  become  surety  to  any  administration  bond. 

34.  In  ordinary  cases  where  property  is  bona  fide  under  the  value  of 
two  hundred  dollars,  one  surety  only  may  be  taken  to  the  administration 
bond. 

35.  In  all  other  cases,  unless  the  Judge  shall  otherwise  direct,  two 
sureties  are  always  to  be  required  to  the  administration  bond,  and  the 
bond  is  to  be  given  in  double  the  amount  of  the  fund  to  be  dealt  with 
under  the  administration. 

36.  Whenever  any  renunciation  is  filed  subsequent  to  notice  of 
application  to  the  Surrogate  Clerk,  or  any  alteration  is  subsequently 

(/)  This  reference  appears  to  be  an  error.  The  English  Rule  67  is 
one  that  corresponds  with  Rule  24  of  these  Rules. 
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made  in  the  grant,  notice  of  such  renunciation  or  alteration  is  to  be 
immediately  forwarded  by  the  Registrar  of  the  Court  to  the  Surrogate 
Clerk. 

37.  Every  affidavit  shall  be  drawn  up  in  the  first  person,  stating  the  Affidavits. 

name  of  the  deponent  at  the  commencment  in  full,  and  his  description  -^         ,. 
r  '  r  Jformalj- 

and  true  place  of  abode  and  shall  be  signed  by  him.     (See  Rule  605,  Con   ties. 

solidated  Rules  of  Practice). 

38.  In  every  affidavit  made  by  two  or  more  deponents,  the  names  of  —  several 
the  several  persons  making  it  are  to  be  written  in  the  jurat.       Except  deponents. 
that  if  the  affidavit  of  all  the  deponents  is  taken   at  one  time  by  the 

same  officer,  it  shall  be  sufficient  to  state  that  it  was  sworn  by  both  (or 
all)  of  the  "  above-named"  deponents.  (See  Rule  606,  Con.  Rules  of 
Practice). 

39.  There  shall  be  appended  to  or  indorsed  upon  every  affidavit,  a  —  note, 
note  signed  by  the  solicitor  or  the  party  in  person,  showing  on  whose  be-  r~\w1fose 
half  it  is  filed.     (See  Rule  608,  Con.  Rules  of  Practice).  filed. 

40.  Where  an  affidavit  is  made  by  any  person  who  is  blind,  or  who,  —by  blind 

from   his   or  her  signature,    or   otherwise,  appears  to  be   illiterate,  the or  imt  rate 
■n     .  ~  person. 

Registrar  or  other  officer  before  whom  such  affidavit  is  made  is  to  state 

in  the  jurat  that  the  affidavit  was  read  in  his  presence  to  the  deponent,      » 

and  that  such  deponent  seemed  perfectly  to  understand  the  same  ;    and 

also  that  the  said  deponent  made  his  or  her  mark,  or  wrote  his  or  her 

signature,  in  the  presence  of  the  Regi&trar  or  other  officer,  before  whom 

the  same  was  taken.       No  such  affidavit  shall  be  used  in  evidence  in  the 

absence  of  this  statement,  unless  the  Court  or  a  Judge  is  otherwise 

satisfied  that  the  affidavit  was  read  over  to  and  apparently  perfectly 

understood  by  the  deponent.     (See  latter  clause  of  Rule  612,  Consolidated 

Rules  of  Practice). 

41.  No  affidavit  having  in  the  jurat  or  body  thereof  any  interlinea-  Alterat'ns 
tion,  alteration,  or  erasure  shall,  without  the  leave  of  the  Judge,  be  read  m  aftid'vt. 
or  made  use  of  in  any  matter  pending  in  any  Surrogate  Court,  unless 

the  interlineation  or  alteration  (other  than  by  erasure)  is  anthenticated 
by  the  initials  of  the  officer  taking  the  affidavit ;  nor  in  the  case  of  an 
erasure,  unless  the  words  or  figures  appearing  at  the  time  of  taking  the 
affidavit  to  be  written  on  the  erasure  are  re-written  and  signed  or 
initialed  in  the  margin  of  the  affidavit  by  the  officer  taking  it.  (See  Con. 
Jud.  Rule  611). 

42.  No  affidavit   which  has  been  sworn  before  the  party  on  whose  Not  to  be 
behalf  the  same  is  offered,  or  before  his  solicitor,  or  before  the  clerk,  or  sworn  be- 
partner  of  such  solicitor  is  to  be  admitted,  unless  the  Judge  shall  other-  or  so][icj. 
wise  direct.  tor. 
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Registrars  {g). 

Registrar  ;         **.  Every  Registrar  of  a  Surrogate  Court  shall  keep  bis  office  open 
office  on  such  days  and  during  such  hours  as  the  office  of  the  Clerk  of  the 

County  Court  is  required  to  be  kept  open,  and  every  Registrar  shall  keep 

his  office  at  the  county  town  (h). 


hours 


Books  to  ii-  Every  Registrar  of  a  Surrogate  Court  shall  keep  books  as  nearly 

be  kept.  as  may  be  in  the  manner  shown  in  the  forms.  He  shall  keep  such  books 
duly  indexed  from  time  to  time  and  shall  also  keep  an  index  of  the  names 
of  testators  or  intestates  and  of  executors  and  administrators,  which 
shall  be  arranged  alphabetically.  The  Non-contentious  Business  Book 
shall  contain  columns  for  the  entry  of  the  sworn  value  of  the  personal 
property  and  of  the  real  property. 

To  en-  45.  Every  Registrar  shall  duly  endorse  and  file  all  papers  received 

dorse  and    Dy  him,  and  enter  a  note  thereof,  and  of  every  proceeding  in  the  Court, 
file  papers.  .,,,..,.. 
in  the  books  to  be  kept. 

(g)  "  The  Registrar  of  every  Surrogate  Court  shall  file  and 
preserve  all  original  wills  and  testamentary  instruments  of  which 
probate  or  letters  of  administration  with  the  will  annexed  are  granted  in 
such  Surrogate  Court,  and  all  other  papers  used  in  any  matter  in  such 
Court,  subject  to  such  regulations  as  may  from  time  to  time  be  made  by 
any  Rules  or  Orders  under  this  Act  in  relation  to  the  due  preservation 
thereof,  and  the  convenient  inspection  of  the  same."     S.  C.  A.  s.  13. 

"  On  the  first  Tuesday  of  every  month,  or  oftener  if  required  by  any 
Rule  or  Order  respecting  Surrogate  Courts  in  force  at  the  time  of  the 
passing  of  this  Act,  or  hereafter  made  under  this  Act,  every  Registrar  of 
a  Surrogate  Court  shall  transmit  by  mail  to  the  Surrogate  Clerk,  a  list 
in  such  form  and  containing  such  particulars  as  may  from  time  to  time 
be  required  by  such  Rules  and  Orders,  of  the  grants  of  probate  and 
administration  made  by  such  Surrogate  Court  up  to  the  last  preceding 
Saturday, and  not  included  in  any  previous  return.and  also  a  copy  certified 
by  such  Registrar  to  be  a  correct  copy  of  every  will  to  which  any  such 
probate  or  administration  relates,  and  such  Registrars  shall  in  like 
manner  make  a  return  of  every  revocation  of  a  probate  or  administration." 
S.  C.  A.  s.14. 

"  Neither  the  Surrogate  Clerk  nor  any  Registrar  of  the  Surrogate 
Court  shall  for  fee  or  reward  draw  or  advise  upon  any  will  or  other  testa- 
mentary paper,  or  upon  any  paper  or  document  connected  with  the 
duties  of  his  office  for  which  a  fee  is  not  expressly  allowed  to  him  by  the 
tariff  in  that  behalf."     S.  C.  A.  s.  15. 

(h)  "  Every  County  Court  Clerk  shall  keep  his  office  open  for  the 
transaction  of  business  on  every  day  except  on  holidays  and,  except  as 
hereinafter  provided,  from  the  hour  of  10  in  the  forenoon  to  the  hour  of 
3  in  the  afternoon.  On  and  between  the  1st  day  of  July  and  the  31st  day 
of  August,  and  on  and  between  the  24th  day  of  December  and  the  6th 
day  of  January,  every  such  clerk  shall  keep  his  office  open  for  the  tran- 
saction of  business  from  10  in  the  forenoon  until  noon  ;  and  during  the 
Statutory  Sittings  of  the  Court  such  Clerk  shall  keep  his  office  open  as 
aforesaid,  on  and  between  the  said  dates,  until  4  in  the  afternoon."  1261, 
C.  R.  Prac. 
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46.  When  it  is  so  desired  by  any  applicant  for  grant  of  probate  or  Prepara- 

administration  where  the  value  of  the  property  devolving  does  not  exceed  Cl0n  °'  , 

papers  tor 
$400.00,  the  Registrar  of  the  Court  in  which  application  is  to  be  made  grant. 

may  prepare  the  application  and  all  other  forms  necessary  in  non-con- 
tentious business,  without  the  intervention  of  a  solicitor  ;  but  in  no 
other  case  shall  he  prepare  the  papers  for  grant.  And  in  no  other  case 
shall  any  person  other  than  the  applicant  or  his  solicitor,  either  directly  or 
indirectly,  prepare  the  application  or  other  papers  to  be  used  in  any 
application  or  matter  in  the  Surrogate  Court,  nor  shall  any  person  other 
than  a  solicitor  be  permitted  to  practice  in  the  Surrogate  Court.  (See 
Sees.  67  and  15  of  the  Surrogate  Courts  Act). 

47.  The  Registrar  shall  properly  number  and  indorse  the  date  of  Applica- 
receipt  of  all   applications  for  the  grant  of  probate  or  administration  f10^"11^ 
received  by  him  in  the  order  in  which  they  are  received,  and  an  entry  endorsed, 
thereof  shall  be  made  in  the  book  to  be  kept  for  that  purpose,  with  a 
number  prefixed  to  correspond  with  the  number  on  the  application. 

48.  Notices  of  applications   to   be  transmitted   to  li  The  Surrogate  at  t- 
Clerk  "  under  the  41st  Section  of  the  Act,  are  to  contain  the  Christian 
and  surname,  residence  and  addition  of  the  deceased,  the  time  of  his 
death,   Christian  and  surname,    residence  and    addition    of  applicant, 
nature  of  application,  and  Court  in  which  made.     [Forms  are  subjoined, 

to  be  varied  according  to  the  circumstances.] 

49.  All  papers  and  communications  from  Registrars  to  the  Surrogate  papers  DV 
Clerk  shall  be  transmitted  through  the  post  office,  the  letter  or  packet  to  registered 
be  registered  and  prepaid.  letter. 

50.  Every  Registrar,  upon  receipt  of  a  certificate  from  the  Surro-  Registrar 
gate  Clerk  touching  an  application  made  to  the  Court  of  which  he  is  to  ma^e 
Registrar,  shall  forthwith  enter  a  note  thereof  in  the  book  to  be  kept  for  certificate 
that  purpose  ;  and  shall,  as  soon  as  may  be  thereafter,  lay  such  applica-  received 
tion,  and  all  papers  in  relation  to  the  same,  before  the  Judge,  for  his  ,j01u       J 
order  and  direction  thereupon.  lay  before 

Judge. 

51.  Every  order  made  by  the  Judge,  upon  or  in  reference  to  any  , 

application,  shall  be  noted  by  the  Registrar  in  the  books  to  be  kept  for  order  to  be 
that  purpose.  noted. 

52.  When  the  Judge  makes  an  order  for  the  grant  of  probate  or  Grant  to 
administration,  the  Registrar  shall  record  such  grant  in  the  "  Register  be  record- 
Book,"  and  in  case  of  the  grant  of  probate  or  letters  of  administration  "jiec[Rter 
with  the  will  annexed,  an  exact  copy  of  the  will,  and  codicil,  if  any,  to  Book"' 
which  such  probate  or  administration  relates,  shall  be  underwritten.     If  w^fcn  exact 
a  grant  be  afterwards  revoked,  a  note  of  such  revocation  shall  be  entered  w/il  ° 
across  the  record  of  grant  in  the  Register  Book. 
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Grant  to 
be  signed 
and  sealed. 


List  to  be 
sent  to 
Surrogate 
Clerk. 


Registrar's 
duties  as 
to  caveats 
lodged. 


Appeals. 


Bond, 


Return  of 
fees. 


53.  The  administration  bond  and  affidavits  of  justification  and  of 
execution  shall  be  recorded  by  the  Registrar  in  the  proper  registry  book. 
(See  R.  S.  O.,  Cap.   137,  Sec.  12,  last  clause). 

54.  All  probates  and  letters  of  administration  shall  be  signed  by  the 
Registrar,  and  sealed  with  the  seal  of  the  Court  from  which  they  are 
issued,  and  the  copy  of  the  will  and  codicil,  if  any,  annexed  to  a  probate 
or  to  letters  of  administration,  shall  be  authenticated  by  the  signature  of 
the  Registrar. 

55.  The  list  of  grants  of  probates  and  administration,  and  of  revo- 
cation thereof,  required  under  the  14th  Section  of  the  Act,  to  be  sent  by 
Registrars  to  the  Surrogate  Clerk  are  to  contain  in  each  case  the  Chris- 
tian and  surname,  residence  and  addition  of  the  deceased,  the  time  of 
his  death,  date  of  the  grant,  name,  residence,  and  addition  of  executor  or 
administrator,  nature  of  grant,  and  in  what  Surrogate  Court. 

56.  Every  Registrar  of  a  Surrogate  Court  shall  number,  endorse  and 
enter  all  caveats  lodged  with  him,  in  the  same  manner  as  provided  in 
respect  to  applications  for  grants  ;  and  notice  thereof  (see  form,  post) 
shall  be  sent  to  the  Surrogate  Clerk  by  the  next  post  after  such  caveat 
has  been  lodged.* 

Appeals  to  the  Court  of  Appeal  (t). 

57.  Appeals  under  the  33rd  section  of  the  Act  shall  be  subject  to  the 
following  regulations  : 

In  case  any  person  desires  to  appeal  from  any  order,  sentence,  judg- 
ment or  decree  of  a  Surrogate  Court,  or  from  the  determination  of  the 
Judge  thereof  on  any  point  of  law — 

1.  He  (or  in  case  of  his  absence,  some  one  on  his  behalf,)  shall,  with 
two  sufficient  sureties,  execute  a  bond  to  the  respondent  in  the  sum  of 
two  hundred  dollars,  to  the  effect  that  the  appellant  will  effectually 
prosecute  his  appeal,  and  pay  such  costs,  charges  and  expenses  as  shall 
be  awarded  in  case  the  order,  sentence,  judgment,  determination  or 
decree  (as  the  case  may  be)  shall  be  affirmed  or  in  part  affirmed. 

*Note.— By  the  Act  respecting  Public  Officers,  R.  S.  O.  c.  15,  s.  29,  "Every 
Clerk  of  a  County  Court  and  every  Registrar  of  a  Surrogate  Court  and 
every  Clerk  of  a  Division  Court  for  a  division  embracing  a  city,  or  part  of  a 
city,  shall  keep  a  separate  book,  in  which  he  shall  enter  from  day  to  day 
all  fees,  charges  and  emoluments  received  by  him  by  virtue  of  his  office, 
shewing  the  sums  received  by  him  for  fees,  charges  and  emoluments  of 
all  kinds  whatsoever,  and  shall  on  the  15th  day  of  January  in  each  year 
make  up  to  and  including  the  31st  day  of  December  of  the  previous  year 
a  return  to  the  Lieutenant-Governor,  under  oath  of  such  fees,  charges 
and  emoluments  so  received  by  him  during  the  said  year." 

(i)  By  The  Laio  Courts  Act,  1895,  section  11,  (to  go  into  effect 
on  such  day  not  before  1st  Sept.,  1895,  as  the  Lieutenant-Governor 
in  Council  may  by  Order  in  Council  appoint  (s.  1),)  it  is  provided  that : — 
"  Subject  to  sec.  68  of  The  Judicature  Act,  an  appeal  shall  lie  to  a  Divi- 
sional Court  of  the  High  Court,  instead  of  as  heretofore  provided  by  any 
statute  or  rule  of  court,"  .  .  "  sub. -s.  (5)  From  Surrogate  Courts  or  a 
Surrogate  Judge  as  provided  in  The  Surrogate  Courts  Act  " 
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2.  The   sureties   to  such   bond    shall    make    affidavit   as    to   their  —  sureties 

sufficiency.  '  ^T^t 

J  affidavit. 

3.  An  affidavit  of  the  execution  of  the  said  bond  shall  be  made  by affidavit 

the  subscribing  witnesses  thereto.  of  execu'n. 

4.  An  affidavit  shall  be  made  by  the  appellant,  his  solicitor  or  agent,  —  prop'rty 
that  the  property  to  be  affected  by  such  order  (or  decree  as  the  case  may  affected, 
be)  is  over  the  value  of  two  hundred  dollars.  of 

5.  The  said  bond  and  affidavits  shall  be  filed  with  the  Registrar  of bond 

the  Surrogate  Court.  filed. 

6.  A  notice  of  such  appeal  shall  be  served  by  the  appellant  on  the  —  notice 
opposite  party,  his  solicitor  or  agent.  *°  °PPoslte 

7.  If  such  bonds  and  affidavits  be  made  and  filed,  and  such  notice 15  fjay8 

be  served  within  fifteen  days  next  after  the  order,  sentence,  judgment, 

decree  or  determination  appealed  against,  the  appeal  shall  be  held  byT,app 
such  Surrogate  Court  to  be  duly  lodged.  lodged. 

8.  In  lieu  of  giving  the  above  mentioned  bond,  the  appellant  shall  be 
at  liberty  to  pay  into  the  proper  Surrogate  Court,  as  security,  a  sum  of 
money  not  less  than  $100  (a). 

58.  When  an  appeal  is  so  lodged  the  Judge  of  the  Surrogate  Court  Appeal 
shall,  upon  the  application  of  the  appellant,  order  all  proceedings  in  the  Jpdjred. 
matter  to  be  stayed.  ordered 

59.  Upon   certificate    from  the  Registrar  of  the  Court  of  Appeal,  Order  for 
that  the  appeal  has  been  filed  in  his  office,  the  Judge  of  the  Surrogate  transmis- 
Court  shall,  upon  the  application  of  the  appellant,  order  the  Registrar  Slon  of  t 
of  the  Court  forthwith  to  transmit  (at  the  expense  of  the  appellant)  to  Reg.  Ct. 
the    Registrar  of   the  Court   of   Appeal   the   documents,    instruments,  of  APPeal- 
affidavits  and  papers  in  the  matter  appealed,  deposited  or   filed  in  such 
Surrogate  Court,  together  with  the  judgment  or  decisions  of  the  Judge. 

Removal  of  Causes. 

60.  When  a  cause  or  proceeding  is  removed  into  the  High  Court,  Removal 
under  the  thirty -first  section  of  the  Act,  the  Judge  of  the  Surrogate of  causes. 
Court  shall,  upon  the   application  of  the  party  who  has  obtained  the 

order  for  removal,  in  like  manner  as  mentioned  in  Rule  59,  direct  the 
papers  in  the  matter  to  be  transmitted  to  the  Surrogate  Clerk,  to  be  by 
him  transmitted  to  the  proper  officer  of  the  High  Court. 

The  Surrogate  Clerk. 

61.  The  Surrogate  Clerk  shall  keep  an  office  at  such  place  in  the  City  Surrogate 
of  Toronto  as  the  Judges  of  the  Supreme  Court  of  Judicature  for  Ontario  clerk. 

(a)  This  is  new  in  S.  C.  Rules.     And  see  Con.  Rule  Prac.  1262. 
h.s.c.  — 37 
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may  direct,  and  such  office  shall  be  kept  open  daily,  except  on  the 
appointed  holidays  of  the  Court,  for  and  during  such  hours  as  the  Baid 
Judges  shall  prescribe. 

[Querij — as  to  Osgoode  Hall,  see  the  Surrogate  Courts  Act,  sec.  3, 
and  the  Judicature  Act,  sec.  121.) 

62.  The  Surrogate  Clerk  shall  keep  books  as  nearly  as  may  be  in  the 

—  duties     manner  shown  in  the  forms  hereinafter  set  forth,  which  books  he  shall 
of. 

keep  duly  indexed  from  time  to  time. 

Number-  63.   The  Surrogate  Clerk  shall  properly  number  and  endorse  the  date 

ing,  endor-  and  receipt  of  all  notices  of  application  to  any  Surrogate  Court  for  the 

sing  an^      grant  Qf  probate  or  administration  received  by  him,  in  the  order  in  which 

notices        they  are  received  ;  and  an  entry  thereof  shall  be  made  in  the  book  to  be 

and  cav'ts.  kept  for  that  purpose,  with  a  number  prefixed  to  correspond  with  the 

number   on   the   notice   of  application  ;  and   all   caveats   and  copies  of 

caveats  lodged  with  and  received  by  the  Surrogate  Clerk,  shall  in  like 

manner  be  numbered,  endorsed,  and  entry  thereof  be  made  in  the  book 

to  be  kept  for  that  purpose  (b). 

Duties  on  64.   The  Surrogate  Clerk,  upon  receiving  a  notice  of  application  for 

receiving  probate  or  administration,  if  seven  days  in  cases  of  testacy  and  fourteen 
applicat'n  days  m  cases  of  intestacy,  have  elapsed  after  the  death  of  the  deceased* 
(as  shown  in  the  notice)  shall  forthwith  make  the  necessary  search  and 
examination  in  the  books  required  to  be  kept  by  him,  and  amongst  the 
original  papers  on  file  in  his  office  ;  and  on  the  next  office  day  after  the 
receipt  of  such  notice  shall  mail  a  certificate  as  to  such  search  according 
to  the  form  numbered  9,  or  as  near  thereto  as  the  circumstances  of  the 
case  will  admit.  If  at  the  time  of  receiving  a  notice  of  application  the 
periods  aforesaid  shall  not  have  expired,  the  Surrogate  Clerk  shall  not 
make  such  search  and  examination,  nor  shall  such  certificate  be  sent 
until  the  eighth  day  after  the  death  of  the  testator,  and  the  fifteenth  day 
after  the  death  of  the  intestate,  according  to  the  time  of  the  decease,  as 
shown  in  the  notice  of  application  for  probate  or  administration. 

Notine  65.  The  Surrogate  Clerk  shall  extract  from  the  lists  furnished  to  him 

grants  and  under  the  14th  section  of  the  Act  the  particulars  of  each  grant,  and  shall 

revocat  ns.  enter  a  note  of  the  same,  placing  it  in  its  alphabetical  order  under  the 

first  letter  of  the  surname  of  the  testator  or  intestate,  in  the  book  to  be 

kept  by  him  for  that  purpose,  and  shall  also  note  in  such  book  every 

revocation  of  a  probate  or  administration  notified  to  him ;  and  all  lists, 

(b)  When  administration,  or  administration  with  will,  is  granted  by 
the  High  Court  similar  entries  are  to  be  made  by  the  Surrogate  Clerk 
under  Rule  311  Con.  R.  Pr. 
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copies  of  wills,  returns  of  revocations,  and  papers  received  by  the  Surro- 
gate Clerk,  shall  be  filed  and  endorsed  in  like  manner  as  is  provided  in 
respect  to  notices  of  applications  for  grants. 

66.  If  it  shall  appear  from  the  entries  required  to  be  kept  by  the  Surrogate 
Surrogate  Clerk,  or  from  inspection  of  the  original  papers  on  file  in  hiscie™ ■ to 
office,  that  the  name  of  the  deceased  person,  as  given  in  any  application  special 
for  probate  or   administration,    although   not   identical  in  the  mode  of  matters, 
spelling,  yet  it   is,  or   appears   to   be   idem   sonans  with  the  name  of  the 
testator  or  intestate,  as  given  in  any  other  application  or  in  any  lists  of 

grants  on  file,  or  if  in  such  examination  or  inspection  it  shall  for  any 
other  cause  appear  doubtful  whether  another  application  or  an  actual 
grant  has  not  been  made  in  the  property  of  the  same  deceased  person, 
the  Surrogate  Clerk  shall  certify  the  special  matter  as  disclosed  in  such 
search  and  inspection  by  him. 

67.  All  communications  from  the  Surrogate  Clerk  to  the  Registrars 
of  Surrogate  Courts  shall  be  by  registered  letter. 

68.  The  Surrogate  Clerk  as  an  officer  of  the  High  Court  shall  perform 
such  other  duties  as  shall  be  prescribed  by  the  Rules  or  by  the  Judges  of 
said  Court  (c). 

Fees. 

69.  Registrars  and  other  officers  of  Surrogate  Courts  shall  be  entitled  Fees, 
to  take  and  receive  to  their  own  use   the  fees  set  forth  in  the  tables  of 
fees  subjoined  for  the  performance  of  duties  and  services  under  the  Act. 

70.  The  fees  payable  to  the  Crown  in  stamps  and  to  the  Judge  and  By  whom 
Registrar  on  business  and  proceedings  in  the  Surrogate  Courts,  as  well  ^ai  ' 

as  postage  when  necessary,  shall  be  paid  to  the  Registrars,  in  the  first 
instance,  by  the  party  on  whose  behalf  such  proceeding  is  to  be  had,  on 
or  before  such  proceeding.  In  case  the  Judge's  fees  are  commuted  the 
stamps  in  lieu  thereof  shall  be  produced  by  the  Registrar  to  the  Judge 
for  cancellation.     (See  the  Surrogate  Courts  Act,  sec.  73,  sub-sec.  2. 

71.  Solicitors  and  Counsel  practising  in  said  Courts  shall  be  entitled  Solicitors 
to  take  for  the  performance  of  business  and  services  under  the  Act,  the  an<^  coun- 
fees  set  forth  in  the  subjoined  table. 

72.  The  Registrar  shall  tax  costs,  subject  to  appeal  to  the  Judge.  Taxation. 
(See  R.  S.  O.,  cap.  47,  sec.  8.) 

(c)  As  to  duties  of  Surrogate  Clerk  in  cases  removed  to  and  deter- 
mined by  the  High  Court,  see  sec.  32  S.  C.  A.  ante  p.  512. 
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Forms. 


Limited 
adminis- 
tration. 

Construc- 
tion. 


Forms. 

73-  The  subjoined  forms  are  to  be  adopted  and  followed  in  the 
several  Surrogate  Courts  as  nearly  as  the  circumstances  of  each  case 
will  allow. 

In  case  the  application  be  limited  to  administration  of  personal 
estate  the  forms  may  be  modified  accordingly. 

74.  In  the  construction  of  these  Rules  the  provisions  contained  in 
the  second  section  of  the  Act  shall  apply. 


NON-CONTENTIOUS  BUSINESS. 
Forms. 
1.  Application  for  Probate  in  common  form  by  a  Sole  Executor. 

Unto  the  Surrogate  Court  of  the  County  (or  United  Counties)  of 

The  petition  of  A.  B. ,  of  the  of  ,  in  the  County 

of  ,  Esquire, 

Humbly  sheweth, 

That  C.  D.,  late  of  the  of  ,  in  the  County  of 

,  surgeon,  deceased,  died  on  or  about  the  day  of 

A.  D.  18  ,  at  ,  in,  etc.,  and  that  the  said  deceased  at  the 

time  of  his  death,  had  his  fixed  place  of  abode  at  ,  in  the  said 

County  of  ,  ["  or  had  no  fixed  place  of  abode  in  Ontario  "   (or 

"resided  out  of  Ontario")  "  but  had  at  such  time  property  in  the  said 
County  of  ."]       That  the  said  deceased  in  his  life  time  duly 

made  his  last  will  and  testament,  bearing  date  the  '  day  of 

,  18         ,  [and  codicil  (or  codicils)  bearing  date  the  day 

of  ,  A.  D.  18  .]       That  your  petitioner   is   the   executor 

named  in  the  said  will  (or  codicil).  That  the  value  of  the  whole  property 
of  the  said  deceased,  which  he  in  any  way  died  possessed  of  or  entitled 
to,  and  for  and  in  respect  to  which  a  probate  of  the  said  will  (and 
codicil)  is  to  be  granted,  is  under  dollars.       That  the  value  of 

the  personal  estate  and  effects  is  under  dollars,  and  of  the  real 

estate   is    under  dollars,  and  that  full    particulars   and   an 

appraisement  of  all  said  property  are  exhibited  herewith  and  verified 
upon  oath. 
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Wherefore  your  petitioner  prays  that  probate  of  the  said  will  (and 
codicil)  of  the  said  deceased  may  be  granted  to  him  by  said  Honourable 
Court. 

Dated  the  day  of  ,  18 

A.  B. 

Or  if  signed  by  a  Solicitor  of  applicant, 

A.  B. 
By  his  Solicitor,  E.  F. 


2.  Application  for  grant  of  administration  with  the  Will  annexed  in  common 
form,  where  no  Executors  appointed. 

Unto  the  Surrogate  Court  of  the  County  (or  United  Counties)  of 
The  petition  of  A.  B.,  of  the  of  ,  in  the  County 

of  ,  Esquire, 

Humbly  sheweth, 

That  C.  D.,  late  of  the  of  ,  in  the  County  of 

,  spinster,  deceased,  died  on  or  about  the  day  of 

,  A.  D.   189         ,  at  ,  in  etc.,  and  that  the  said 

deceased  at  the  time  of  her  death,  had  her  fixed  place  of  abode  at  , 

in  the  said  County  of  ,  [or  "had  no  fixed  place  of  abode  in 

Ontario  "  (or  "  resided  out  of  Ontario  ")  "but  had  at  such  time  property 

in  the  said  County  of  ,"]  that  the  said  deceased  in  her  lifetime 

duly  made  her  last  will  and  testament,  bearing  date  the  day  of 

,  A.  D.  18  ,  [and  codicil  (or  codicils)  bearing  date  the 

day  of  ,  A.D.  18  .] 

That  no  executor  is  named  in  the  said  will  (or  codicil).      That  your 

petitioner  is  the  residuary  legatee  (or  as  the  case  may  be)  named  in  the 

said  will  (or  codicil).     That  the  value  of  the  whole  property  of  the  said 

deceased,  which  she  in  any  way  died  possessed  of,  or  entitled  to,  and  for 

and  in  respect  to  which  a  probate  of  the  said  will  (and  codicil)  is  to  be 

granted,  is  under  dollars.     That  the  value  of  the  personal 

estate  and  effects  is  under  dollars,  and  of  the  real  estate  is  under 

dollars,  and  that  full  particulars  and  an  appraisement  of  all 

said  property  are  exhibited  herewith  and  verified  upon  oath. 

Wherefore  your  petitioner  prays  that  administration  with  the  said 
will  (and  codicil)  annexed,  of  the  property  of  the  said  deceased  may  be 
granted  and  committed  to  him  by  this  Honourable  Court. 
Dated  the  day  of  ,  A.  D.  18 

A.  B. 
Or  if  signed  by  Solicitor  of  applicant, 
A.  B. 
By  his  Solicitor,  E.  F. 
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3.   Application  for  grant  where  Executor  has  renounced  Probate  or  Residuary 
Legatee  has  renounced  Administration  ivith  Will  annexed. 

Unto  the  Surrogate  Court  of  the  County  (or  United  Counties)  of 

The  petition  of  A.  B.,  of  the  of  ,  in  the  County 

of  ,  Esquire, 

Humbly  sheweth, 

That  C.  D.,  late  of  the  of  ,  in  the  County 

of  ,  surgeon,  deceased,  died  on  or  about  the  day  of 

,  A.  D.  18        ,  at  in,  etc.,  and  that  the  said  deceased 

at  the  time  of  Ids  death,  had  his  fixed  place  of  abode  at  ,  in 

the  County  of  ,  [or  "  had  no  fixed  place  of  abode  in  Ontario," 

(or  "  resided  out  of  Ontario  ")  "  but  had  at  such  time  property  in  the 
said  County  of  ."] 

That  the  said  deceased  in  7ns  lifetime  duly  made  his  last  will  and 
testament,  bearing  date  the  day  of  ,  A.  D.,  18         , 

[and  codicil  (or  codicils)  bearing  date  the  day  of 

A.  D.  18         .] 

That  E.  F.,  of  ,  the  executor  (or  residuary  legatee,  etc.,) 

named  in  the  said  will,  has  by  deed  hereunto  annexed,  duly  renounced 
all  right  and  title  to  the  probate  and  execution  of  the  said  will  (and 
codicil,  if  any)  (or  letters  of  administration  to  the  personal  estate  and 
effects  of  deceased). 

That  your  petitioner  is  (state  character  in  which  applicant  claims). 

That  the  value  of  the  whole  property  devolving  under  the  said  will 
(and  ^codicil)   is   under  dollars,   and   that  the   value   of   the 

personal  estate  and  effects  of  the  said  deceased,  which  he  in  any  way 
died  possessed  of,  or  entitled  to,  is  under  dollars,  and  of  the 

real  estate  is  under  dollars,  and  that  full  particulars  and  an 

appraisement  of  all  said  property  are  exhibited  herewith  and  verified 
upon  oath. 

Wherefore  your  petitioner  prays  that  administration  with  the  said 
will  (and  codicil)  of  the  said  deceased  annexed,  may  be  granted  to  him 
by  this  Honourable  Court. 

Dated  the  day  of  A.  D.  18 

A.  B. 
Or  if  signed  by  Solicitor  or  applicant, 
A.  B. 
By  his  Solicitor,  G-.  H. 
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4.  Application  for  grant  of  Administration. 

Unto  the  Surrogate  Court  of  the  County  (or  United  Counties)  of 

The  petition  of  A.  B.,  of  the  of  ,  in  the 

County  of  ,  spinster, 

Humbly  sheweth, 
That  C.  D.,  late  of  the  of  in  the  County  of 

,  merchant,  deceased,  died  on  or  about  the  day 

of  A.  D.,  18       ,  at  ,  in,  etc.,  and  that  the  said 

deceased  at  the  time  of  his  death,  had  his  fixed  place  of  abode  at 

,  in  the  said  County  of  ,  [or  "  had  no  fixed  place  of 

abode  in  Ontario,"  (or  "  resided  out  of  Ontario,")  "  but  had  at  such  time 
property  in  the  said  County  of  ."]      That  the  said  deceased 

died  a  bachelor,  without  parent,  brother  or  sister,  uncle  or  aunt, 
nephew  or  niece  (to  be  varied  according  to  the  circumstances  of  the  case), 
and  without  having  left  any  will,  codicil,  or  testamentary  paper  what- 
ever, and  that  your  petitioner  is  the  lawful  cousin-german  and  next  of  kin 
of  the  said  deceased  (to  be  varied  according  to  the  circumstances  of  the  case.) 

That  the  value  of  the  whole  property  of  the  said  deceased,  which  he 
in  any  way  died  possessed  of  or  entitled  to,  is  under  dollars. 

That  the  value  of  the  personal  estate  and  effects  is  under 
dollars,  and  of  the  real  estate  is  under  dollars,  and  that  full 

particulars  and  an  appraisement  of  all  said  property  are  exhibited  here- 
with and  verified  upon  oath. 

Wherefore  your  petitioner  pra\s  that  administration  of  the  property 
(or  of  the  personal  estate  and  effects,  as  the  case  mag  be),  of  the  said 
deceased  may  be  granted  and  committed  to  her  by  this  Honourable 
Court. 

Dated  this  day  of  ,  18  , 

A.  B. 
Or  if  signed  by  Solicitor  of  applicant, 
A.  B. 
By  her  Solicitor,  E.  F. 


5.  Notice  to  be  transmitted  by  Registrar  of  a  Surrogate  Court  to  the  Szirro- 
gate  Clerk  of  application  made  to  such  Court  for  a  Grant  of  Probate 
to  Executor. 

In  the  Surrogate  Court  of  the  County  of 
To  the  Surrogate  Clerk : 

Take  notice,  that  application  has  been  made  to  the  Surrogate  Court 
of  the  County  of  ,  for  a  grant  of  probate  of  the  will  bearing 
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date  the  -  day  of  ,  A.D.  18        ,  [and  codicil  (or  codicils) 

bearing  date  the  day  of  ,  A.D.  18        ,]  of  late  of 

,  in  the  County  of  ,  deceased,  surgeon,  who  died 

on  or  about  the  day  of  ,  A.D.  18         ,  having  at  the  time 

of  his  death,  a  fixed  place  of  abode  at  ,  in  the  said  County  of 

,  for  "  no  fixed  place  of  abode  in  Ontario,"  (or  "  resided  out 
of  Ontario,")  "  but  having  at  such  time  property  in  the  said  County  of 

",]  by  A.  B.,  of  ,  in  the  County  of 

,  the  executor  (or  by  J.  P.,  the  Solicitor  of  A.  B.,  the 
executor)  named  in  the  said  will  (or  codicil). 

Application  received  the  [  

day  of  ,18        .  j  Registrar  of  the  said  Court. 

This  notice  mailed  the         day  of         ,18 


6".  Notice  to  be  transmitted  by  Registrar  of  a  Surrogate  Court  to  the  Surro- 
gate Clerk,  for  grant  of  administration  with  the  Will  annexed  where  no 
Executor  appointed. 

In  the  Surrogate  Court  of  the  County  of 

To  the  Surrogate  Clerk  : 

Take  notice,  that  application  has  been  made  to  the  Surrogate  Court 
of  the  County  of  ,  for  a  grant  of  letters  of  administration  with  the 

will  and   codicil    (or   codicils)    annexed,  the  said  will  bearing  date   the 
day  of  ,  A.D.  18        ,  [and  the  said  codicil  (or  codicils) 

bearing  date  the  day  of  ,  A.D.  18         ,]  of  late 

of  ,  in  the  County  of  ,  ,  deceased, 

who  died  on  or  about  the  day  of  ,  A.D.  18         ,  having  at 

the  time  of  his  death,  a  fixed  place  of  abode  at  ,  in  the  said 

County  of  .  [or  "  no  fixed  place  of  abode  in  Ontario,"  (or  "  re- 

sided out  of  Ontario,")  "  but  having  at  such  time  property  in  the  said 
County  of  ,'']  by  A.  B.,  of  the  ,  of  , 

in  the  County  of  .  ,  the  residuary  legatee  (or  as 

the  case  may  be)  named  in  the  said  will  (or  codicil)  (or  by  J.  P.,  the  Solici- 
tor of  A.  B.,  the  residuary  legatee  named  in  the  said  will  or  codicil),  no- 
executor  having  been  named  in  said  will  (or  codicil). 

Application  received  this  )  

day  of         ,18  .     j  Registrar  of  said  Court. 

This  notice  mailed  the         day  of         ,  18 
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7.  Notice  to  be  transmitted  by  Registrar  of  a  Surrogate  Court  to  the 
Surrogate  Clerk,  of  application  for  grant  where  Executor  has  renounced 
Probate  or  Residuary  Legatee  has  renounced  Administration  with  Will 
annexed. 

In  the  Surrogate  Court  of  the  County  of 
To  the  Surrogate  Clerk  : 

Take  notice  that  application  has  been  made  to  the  Surrogate  Court 
of  the  County  of  ,  for  a  grant  of  letters  of  administration  with 

the  will  and  codicil  (or  codicils)  annexed,  the  said  will  bearing  date  the 
day  of  ,  A.D.  18        ,  [and  the  said  codicil  (or  codicils) 

bearing  date  the  day  of  ,  A.D.,  18  ,]  of  , 

late  of  ,  in  the  County  of  ,  ,  deceased, 

who  died  on  or  about  the  day  of  ,  A.D.  18         ,  having  at 

the  time  of  his  death   a  fixed  place  of  abode  at  ,  in  the  said 

County  of  ,  [or  "  no  fixed  place  of  abode  in  Ontario,"  (or 

"  resided  out  of  Ontario,")  "  but  having  at  such  time  property  in  the  said 
County  of  ,"]  by  A.  B.,  of  the  of  , 

in  the  County  of  ,  ,  the  residuary  legatee  (or  as 

the  case  may  be)  named  in  the  said  will  (or  codicil)  (or  by  J.  P.,  the  Solici- 
tor of  A.  B.,  the  residuary  legatee  named  in  the  will  or  codicil),  E.  F., 
of  the  ,  of  ,  in  the  County  of  , 

,  the  executor  (or  residuary  legatee,  etc.,)  named  in  the  said 
will,  having  renounced  all  right  to  the  probate  and  execution  of  the  said 
will,  and  codicil  (if  any)  or  to  letters  of  administration  to  the  property  of 
the  said  deceased. 

Application  received  the   )  

day  of         ,18         ,      )  Registrar  of  the  said  Court. 

This  notice  mailed  the         day         of         ,18 


8.  Notice  of  application  for  grant  of  Administration. 

In  the  Surrogate  Court  of  the  County  of 
To  the  Surrogate  Clerk : 

Take  notice  that  application  has  been  made  to  the  Surrogate  Court 
of  the  County  of  ,  for  a  grant  of  letters  of  administration  of  the 

property  of  ,  late  of  the  of  ,  in  the 

County  of  ,  deceased,   who   died   intestate   on  or  about  the 

day  of  ,  A.D.  18       ,  having  at  the  time  of  his  death  a 

fixed  place  of  abode  at  ,  in  the  said  County  of  , 

[or  "  no  fixed  place  of  abode  in  Ontario,"]  (or  "  resided  out  of  Ontario,") 
but  having  at  such  time  property  in  the  said  County  of 
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and  who  died  unmarried,  without  child  or  parent,  brother  or  sister, 
nephew  or  niece,  uncle  or  aunt  (to  be  varied  according  to  circumstances  of 
the  case),  him  surviving,  by  A.B.,  of  the  of  ,  in  the 

County  of  ,  ,  one  of  the  lawful  cousins-german 

(or  as  the  case  may  be)  and  next  of  kin  of  the  deceased  (or  by  J.  P.,  the 
Solicitor  of  A.B.) 

Application  received  the)  

day  of        ,18        ,  J  Registrar  of  the  said  Court. 

This  notice  mailed  the         day  of         ,18 


9.  Certificate  by  the  Surrogate  Clerk  upon  notice  of  application  for  Grant. 
Office  of  the  Surrogate  Clerk. 

In  the  estate  of  ,  deceased,  named  in  a  certain  notice  of 

application  to  the  Surrogate  Court  of  the  County  of  for  grant  of 

probate  (or  administration,  as  the  case  may  be,)  dated  the  of  , 

18     ,  and  described  therein  as  ,  late  of  ,  &c.  (copy  from 

notice  of  application.) 

I,  ,  the  Surrogate  Clerk,  do  hereby  certify  that  no  notice 

of  application,  in  respect  to  the  property  of  the  said  deceased,  has  been 
received  by  me  from  any  of  the  Registrars  of  the  Surrogate  Courts  in 
Ontario,  save  the  above  [or  if  another  notice  has  been  received  add  "  and  a 
certain  other  notice  of  application  from  the  Registrar  of  the  Sarrogate 
Court  of  the  County  of  ,"  dated  the  day  of  ,  etc., 

for  a  grant  of  the  probate  of  the  will  bearing  date,  etc.  (or  as  in  the  notice 
of  application.)] 

And  I  further  certify  that  no  caveat  or  copy  of  caveat  against  the 
grant  of  probate  or  administration  in  the  property  of  the  said  deceased, 
has  been  lodged  with  or  received  by  me  [or  if  caveat  or  notice  of  caveat 
has  been  lodged  or  received,  instead  of  the  above,  say,  "  and  I  further  certify 
that  a  caveat  (or  copy  of  a  caveat)  in  the  property  of  the  said  deceased, 
has  been  lodged  with  (or  received  by)  me  on  the  day  of  ,  etc.,  a 

copy  of  which  is  hereunto  annexed.] 


Surrogate  Clerk. 
Dated 
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10.  Affidavit  of  time  of  death,  and  place  of  Abode  of  Testator  or  Intestate. 

In  the  Surrogate  Court  of  the  County  of 
In  the  estate  of  W.  A.,  deceased, 

I,  A.  B.,  of  the  of  ,  in  the  County  of 

,  make  oath  and  say,  that  I  am  [one  of  the  executors  (or  the 
executor)  named  in  the  last  will  and  testament  (or  codicil;  of  the  said 
W.  A.,  deceased,  (or  the  party  applying  for  administration  of  the  will 
and  codicil  (if  any),  annexed,  or  administration  of  the  property  of  the 
said  W.  A.,  deceased.]  That  said  deceased  died  on  or  about  the 
day  of  ,  A.D.  18     ,  at  ,  and  that  the  said  deceased, 

at  the  time  of  his  death,  had  his  fixed  place  of  abode  at  ,  in  the 

said  County  of  ,  [or  "  had  no  fixed  place  of  abode  in  Ontario,") 

(or  "  resided  out  of  Ontario,")  "  but  had  at  such  time  property  in  thesaid 
County  of  ."] 

Sworn  at  in  the  County) 

of  ,  the  day  of  I  A.  B. 

,  A.D.  18       ,  before  me) 

Person  authorized  to  administer  oaths  under  the  Act. 


11.  Affidavit  of  Value  of  Property  devolving. 

In  the  Surrogate  Court  of  the  County  of 
In  the  estate  of  W.  A.,  deceased. 

I,  A.  B.,  of  the  of  ,  in    the    County   of 

,  ,  make  oath  and  say,  that  I  am  [one  of  the 

executors  (or  the  executor)  named  in  the  last  will  and  testament  (or 
codicil)  of  the  said  W.  A.  deceased,  (or  the  party  applying  for  adminis- 
tration, with  the  will  and  codicil,  (if  any)  annexed,  or  administration  of 
the  property  of  the  said  W.  A.,  deceased  J.J 

That  the  value  of  the  whole  property  of  the  said  deceased,  which  he 
in  any  way  died  possessed  of  or  entitled  to,  and  for  and  in  respect  to 
which,  ("probate  of  the  said  will  is,  "  or  "  letters  of  administration 
are,)  to  be  granted,  is  under  dollars.      That  the   value  of  the 

personal  estate  and  effects  is  under  dollars,  and  of  the  real 

estate  is  under  dollars,  and  that  full  particulars  and  a  true 

appraisement  of  all  said  property  are  exhibited  herewith. 

Sworn  at  ,  in  the  County  of  ,) 

the  day  of  ,  A,D.  18     ,  I  A.B. 

before  me  ) 

Person  authorised  to  administer  oaths  under  the  Act. 

This  affidavit  is  filed  on  behalf  of  (d). 

(d)  See  Rule  39. 
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1H.  Affidavit  of  Search  for  Will. 

In  the  Surrogate  Court  of  the  County  of 

In  the  estate  of  J.  T.,  deceased. 

I,  A.  B.,  of  the  of  ,  in  the  County  of 

,   make  oath   and   say,   that   I   am   the  party  applying   for 
administration  of  the  property  of  the  said  J.  T.,  late  of  ,  in  the 

County  of  ,  deceased.     That  I  have  made  diligent  and  careful 

search  in  all  places  where  the  deceased  usually  kept  his  papers,  and  in 
his  depositories,  and  in  the  office  of  the  Registrar  of  this  Court  in  order 
to  ascertain  whether  the  deceased  had  or  had  not  left  any  will ;  but  that 
I  have  been  unable  to  discover  any  will,  codicil,  or  testamentary  paper, 
and  I  verily  believe  that  the  deceased  died  without  having  left  any  will, 
codicil,  or  testamentary  paper  whatsoever. 

Sworn  at  ,  in  the  County  of  ,\ 

the  day  of  ,  A.D.  18     ,  A.  B. 

before  me  ) 

Person  authorized  to  administer  oaths  under  the  Act. 

Note. — Where  search  in  the  office  of  the  Registrar  has  not  been  made  by 
the  deponent  personally  omit  the  words  "  and  in  the  office  of  the  Registrar 
of  this  Court." 


13.  Affidavit  of  execution  of  Will   by  Subscribing  Witness  to  a  Will  executed 
after  31st  December,  1873. 

In  the  Surrogate  Court  of  the  County  of 
In  the  estate  of  A.  B.,  deceased. 

I,  C.  B.,  of  the  Township  of  ,  in  the  County  of 

,  ,  make  oath  and  say  : 

1.  That  I  knew  A.  B.,  late  of  the  ,  of  ,  in 

the  County  of  ,  ,  deceased. 

2.  That  on  or  about  the  day  of  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  I  was  personally 
present  and  did  see  the  paper  writing  hereto  annexed  marked  A.,  signed 
by  the  said  A.  B.,  as  the  same  now  appears  as  and  for  his  last  will  and 
testament,  and  that  the  same  was  so  signed  by  the  said  A.  B.,  in  the 
presence  of  me  and  of  E.  F.,  of  the  ,  of  ,  in  the 
County  of                        ,                        ,  who  were  both  present  at  the  same 
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time;  whereupon  the  said  E.  F.  and  I  did  at  the  request  of  the  said  A.B. 
and  in  his  presence  attest  and  subscribe  the  said  will  (e). 

Sworn  before  me  at  the  of 

,  in  the  County  of  ,  ■  C.  D. 

the  day  of  18     . 

Person  authorized  to  administer  oaths  under  the  Act. 


14.  Affidavit  of  Execution  of  Will  by  Subscribing  Witness  to  Will  executed 
before  1st  January,  1874. 

In  the  Surrogate  Court  of  the  County  of 

In  the  estate  of  A.  B.,  deceased. 

I,  C.  D.,  ,  of  the  Township  of  ,  in  the  County  of 

,  make  oath  and  say,  that  I  knew  A.  B.,  late  of 
deceased  ;  that  on  or  about  the  day  of  ,  in  the  year 

of  our  Lord  one  thousand  eight  hundred  and  ,  I  was  present 

and  did  see  the  said  A.  B.,  sign  and  declare  the  paper  writing 

hereunto  annexed  as,  and  for,  the  last  will  and  testament  of  the  said 
A.  B.;  that  I,  deponent  [and  E.  F.,  of  etc.,   (if  there  be  a 

second  subscribing  wibness),]  did  subscribe  my  name  as  witness  (or  our 
names  as  witnesses)  to  the  execution  of  the  said  will,  at  the  request  of  the 
said  testator,  and  in  the  presence  of  each  other  (or  as  the  case  may  be)  ;  and 
lastly,  that  the  name  (or  several  names)  subscribed  as  witnesses  to  the 
execution  of  the  said  will  are  of  the  proper  handwriting  of  this  deponent 
(and  the  said  E.  F.  respectively). 

Sworn  before  me  at  ,  j 

in  the  County  of  ,  [■  C.  D. 

this  day  of         A.D.  18     J 

Person  authorized  to  administer  oaths  under  the  Act. 


15.  Oath  of  Executor. 

In  the  Surrogate  Court  of  the  County  of 
In  the  estate  of  ,  deceased. 

I,  ,  of  the  of  ,  in  the  County  of  , 

,  make  oath  and  say,  that  I  believe  this  paper  writing  (or 

(e)  The  subscribing  witness  deposes  to  the  mode  of  execution : 
Vide  pp.  80,  81  ante).  If  the  testator  was  a  marksman  the  affidavit  should 
state  that  the  will  was  read  and  explained  to  him  before  execution,  and 
that  he  appeared  fully  to  understand  the  same ;  so,  if  another  signed  for 
him  by  his  direction. 
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'these  paper  writings)  hereto  annexed  to  contain  the  true  and  original  last 
will  and  testament  [and  codicil  (or  codicils)]  of  ,  late  of  the 

of  ,  in  the  County  of  ,  ;  that  I  am  the 

sole  executor  (or  one  of  the  executors)  therein  named  (or  executor  accord- 
ing to  the  tenor  thereof — executor  during  life— executrix  during  widow- 
hood (or  as  the  case  may  be),  and  that  I  will  faithfully  administer  the 
property  of  the  said  testator,  by  paying  his  just  debts  and  the  legacies 
contained  in  his  will  (or  will  and  codicils),  so  far  as  the  same  will  there- 
unto extend  and  the  law  bind  me,  and  by  distributing  the  residue  (if  any) 
of  the  estate  according  to  law  ;  and  that  I  will  exhibit  under  oath  a  true 
and  perfect  inventory  of  all  and  singular  the  property  of  the  testator,  and 
render  a  just  and  full  account  of  my  executorship  within  eighteen 
months  (/),  or  sooner,  if  thereunto  required. 

Sworn  at  ,  in  the  County  of  ,' 

the  day  of  ,  A.D.  18      ,  ■  A.  B. 

before  me 

Person  authorized  to  administer  oaths  under  the  Act. 


16.  Oath  of  Administrator  with  Will. 

In  the  Surrogate  Court  of  the  County  of 

In  the  estate  of  ,  deceased. 

I,  ,  of  the  of  ,  in  the  County  of 

,  make  oath  and  say,  that  I  believe  this  paper  writing  (or  these 
paper  writings)  hereto  annexed  to  contain  the  true  and  original  last  will 
and  testament  [and  codicil  (or  codicils)]  of  ,  late  of  the 

of  ,  in  the  County  of  ,  ,  and  that  the  executor 

therein  named  (is  dead,  not  having  taken  out  probate,  or  has  renounced 
all  right  and  title  to  the  probate  and  execution  of  the  said  will,  or  as  the 
fact  may  be),  and  that  I  am  the  residuary  legatee  in  trust  named  therein 
(or  as  the  fact  may  be),  and  that  I  will  faithfully  administer  the  property 
of  the  said  deceased,  according  to  the  tenor  of  his  will  (or  will  and  codicils) 
by  paying  his  just  debts  and  the  legacies  contained  in  his  will  (or  will  and 
codicils),  so  far  as  the  same  shall  thereto  extend  and  the  law  bind  me, 
and  distributing  the  residue  (if  any)  of  the  estate  according  to  law,  and 
that  I  will  exhibit  under  oath  a  true  and  perfect  inventory  of  all  and 
singular  the  property  of  the  said  testator,  and  render  a  just  and  true 
account  of  my  administration  within  eighteen  months,  or  sooner,  if  there- 
unto required. 

Sworn  at  ,  in  the  County  of  ,   ] 

the  day  of  ,  A.D.  18  ,    [  A.B. 

before  me  ) 

Person  authorized  to  administer  oaths  under  the  Act. 

(J)  See  57  V.  c.  22,  ante  p.  541. 
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17.  Oath  for  Administrators. 

In  the  Surrogate  Court  of  the  County  of 

In  the  estate  of  ,  deceased. 

I,  ,  of  the  of  ,  in  the  County  of  , 

,  make  oath  and  say,  that  ,  late  of  the  of 

,  in  the  ,  ,  deceased,  died  a  bachelor, 

without  leaving  parent,  brother  or  sister,  uncle  or  aunt,  nephew  or  niece, 
(as  the  case  may  be),  and  intestate ;  that  I  am  the  lawful  cousin-german 
and  one  of  the  next  of  kin  of  the  deceased  (alter  in  accordance  loith  the 
circumstances  of  the  case) ;  that  I  will  faithfully  administer  the  property 
of  the  deceased  by  paying  Ids  just  debts  and  distributing  the  residue  (if 
any)  of  his  estate  according  to  law,  and  that  I  will  exhibit  under  oath  a 
true  and  perfect  inventory  of  all  and  singular  the  property  of  the  said 
deceased,  and  render  a  just  and  true  account  of  my  administration  within 
eighteen  months,  or  sooner,  if  thereunto  required. 

Sworn  at  ,  in  the  County  of 

the  day  of  ,  A.U.  18 


before  me  )  A.  B. 

Person  authorized  to  administer  oaths  under  the  Act. 


18.  Administration  Bond. 

Know  all  men  by  these  presents  :    That  we,  A.  B.,  of  the 
of  ,  in  the  County  of  ,  C.  D.,  of  the  etc.,  and  E.  F.,  of 

the  etc.,  are  jointly  and  severally  bound  unto  G.  H.,  the  Judge  of  the 
Surrogate  Court  of  the  County  of  ,  in  the  sum  of  dollars, 

to  be  paid  to  the  said  G.  H.,  or  the  Judge  of  the  said  Court  for  the 
time  being  ;  for  which  payment,  well  and  truly  to  be  made,  we  bind 
ourselves  and  of  us  for  the  whole,  our  and  each  of  our  heirs, 

executors,  and  administrators,  firmly  by  these  presents.  Sealed  with 
our  seals.     Dated  the  day  of  ,  in  the  year  of  our 

Lord,  18 

The  condition  of   this  obligation  is  such,  that   if  the  above  named 
A.  B.,  the  administrator  of  the  property  (or  as  the  case  may  be),  of  , 

late  of  the  ,  in  the  County  of  ,  deceased,  (who  died 

on  or  about  the  day  of  ,  18     ,)  do,  when  lawfully  called 

on  in  that  behalf,  make  or  cause  to  be  made  a  true  and  perfect  inven- 
tory of  all  and  singular  the  property  of  the  said  deceased,  which  has  or 
shall  come  into  the  hands,  possession,  or  knowledge  of  the  said  A.  B.,  or 
into  the  hands  and  possession  of  any  other  person  or  persons  for  him, 
and   the   same   so  made,  do  exhibit  or  cause  to  be  exhibited  into  the 
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Registry  of  the  Surrogate  Court  of  the  County  of  ,  whenever 

required  by  law  so  to  do,  and  the  same  property,  and  all  other  the  property 
of  the  said  deceased  at  the  time  of  his  death,  which  at  any  time  after 
shall  come  into  the  hands  or  possession  of  the  said  A.  B. ,  or  into  the 
hands  or  possession  of  any  other  person  or  persons  for  him,  do  well  and 
truly  administer  according  to  law :  (that  is  to  say)  do  pay  the  debts 
which  the  said  deceased  did  owe  at  his  decease,  and  further,  do  make,  or 
cause  to  be  made,  a  true  and  just  account  of  his  said  administration, 
within  eighteen  months  or  sooner  if  thereunto  required,  and  all  the  rest 
and  residue  of  the  said  property  do  deliver  and  pay  unto  such  person  or 
persons  respectively,  as  shall  be  entitled  thereto  under  the  provisions  of 
any  Act  of  the  Legislature  now  in  force,  or  that  may  hereafter  be  in  force 
in  Ontario  ;  and  if  it  shall  hereafter  appear  that  any  last  will  or  testament 
was  made  by  the  deceased,  and  the  executor  or  executors  therein  named 
do  exhibit  the  same  unto  the  said  Court,  making  request  to  have  it 
allowed  and  approved  accordingly,  if  the  said  A.  B.,  being  thereunto 
required,  do  render  and  deliver  the  said  letters  of  administration 
(approbation  of  such  testament  being  first  had  and  made)  in  the  said 
Court ;  then  this  obligation  to  be  void  and  of  no  effect,  or  else  to  remain 
in  full  force  and  virtue. 

[L.S.] 


Signed,  sealed,  and  delivered  in  the  presence  of 


[L.S.] 
[L.S.] 


19.  Administration  Bond  for  Administrators  with  Wtll  annexed. 

Know  all  men  by  these  presents  :  That  we,  A.  B.,  of  the  of 

,  in  the  County  of  ,  ,  C.  D.,  of  the,  etc.,  and 

E.  F.,  of  the,  etc.,  are  jointly  and  severally  bound  unto  G.  H.,  the 
Judge  of  the  Surrogate  Court  of  th6  County  of  ,  in  the  sum  of 

dollars,  to  be  paid  to  the  said  G.  H. ,  or  the  Judge  of  the  said 
Court  for  the  time  being,  for  which  payment,  well  and  truly  to  be  made, 
we  bind  ourselves  and  of  us  for  the  whole,  our  and  each  of  our 

heirs,  executors,  and  administrators,  firmly  by  these  presents.  Sealed 
with  our  Seals,  and  dated  the  day  of  ,  in  the  year  of  our 

Lord  18 

The  condition  of  this  obligation  is  such,  that  if  the  above  named 
A.B.,  the  administrator  of  the  property  (or  as  the  case  may  be)  of  , 

late  of  the  6f  ,  in  the  County  of  ,  ,  deceased, 

who  died  on  or  about  the  day  of  ,  A.D.  18     ,  do,  when 

lawfully  called  on  in  that  behalf,  make  or  cause  to  be  made  a  true  and 
perfect  inventory  of  all  and  singular  the  property  of  the  said  deceased 


SURROGATE    COURT   RULES,    1892 — FORMS.  593 

which  has  or  shall  come  into  the  hands,  possession,  or  knowledge  of 
the  said  A.  B.,  or  into  the  hands  and  possession  of  any  other  person  or 
persons  for  him,  and  the  same  so  made,  do  exhibit  or  cause  to  be 
exhibited  into  the  Registry  of  the  Surrogate  Court  of  the  County  of 
,  whenever  required  by  the  law  so  to  do,  and  the  same  property 
and  all  other  the  property  of  the  said  deceased  at  the  time  of  his  death, 
which  at  any  time  after  shall  come  into  the  hands  or  possession  of  the 
said  A.  B.,  or  into  the  hands  or  possession  of  any  other  person  or 
persons  for  him,  do  well  and  truly  administer  according  to  law ;  that  is 
to  say,  do  pay  the  debts  which  the  said  deceased  did  owe  at  his  decease, 
and  then  the  legacies  contained  in  the  said  will  annexed  to  the  said 
letters  of  administration  to  the  said  A.  B.  committed,  so  far  as  such 
property  will  thereunto  extend  and  the  law  bind  him  ;  (a)  and  further  do 
make,  or  cause  to  be  made,  a  full,  true,  and  just  account  of  his  said 
administration  within  eighteen  months  or  sooner  if  thereunto  required, 
and  all  the  rest  and  residue  of  the  property,  shall  deliver  and  pay 
unto  such  person  or  persons  as  shall  ba  by  law  entitled  thereto,  then  this 
obligation  to  be  void  and  of  no  effect,  or  else  to  remain  in  full  force  and 
virtue. 

[L.  S.] 
Signed,  sealed,  and  delivered  in  the  presence  of)  [L.S.] 


J 


[L.S.] 


20.  Affidavit  of  Justification  by  Sureties. 

In  the  Surrogate  Court  of  the  County  of 
In  the  estate  of  ,  deceased. 

We,  C.  P.,  of  the  of  ,  in  the  County  of 

Yeoman,  and  E.  E.,  of  the  of  ,  in  the  County  of 

Esquire,  severally  make  oath  and  say  that  we  are  the  proposed  sureties 
on  behalf  of  the  intended  administrator  of  the  property  (or  as  the  case 
may  he)  of  ,  deceased,  in  the  within  bond  named,  for  the  faithful 

administration  of  the  said  property  (or  as  the  case  may  be)  of  the  said 
deceased  ;  and  I,  the  said  C.  P.,  for  myself  make  oath  and  say  that  I 
reside  at  the  of  ,  in  the  County  of  ,  and  am 

worth  property  to  the  amount  of  dollars  over  and  above  all 

encumbrances,  and  over  and  above  what  will  pay  my  just  debts  and 
every  other  sum  for  which  I  am  now  bail,  or  for  which  I  am  liable  as 
surety  or  endorser  or  otherwise ;  and  I,  the  said  E.  F.,  for  myself  make 
oath  and  say  that  I  reside  at  the  of  ,  in  the  County  of 

(a)  Here  insert,  if  necessary,  a  clause  under  section  55  of  the  Act. 
h.s.c  — 3 
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,  and  am  worth  property  to  the  amount  of  dollars  over 

and  above  all  encumbrances,  and  over  and  above  what  will  pay  my  just 
debts  and  every  other  sum  for  which  I  am  now  bail  or  for  which  I  am 
liable  as  surety  or  endorser  or  otherwise. 

The  above  named  deponents,  C.  D.  and  E.  F.,  were\  p  -p. 

severally  sworn  before  me  the  day  of        ,  I 

A.D.  189     ,  at  the  of         ,  in  the  County  (  „  -p, 

Person  authorized  to  administer  oaths  under  the  Act. 


21.  Probate. 

Canada  :  ) 

Province  of  Ontario.  J 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 
Be  it  known,  that  on  the         day  of  ,  A.  D.  18        ,  the  last  will 

and  testament  (or  the  last  will  and  testament  with         codicils)  of 
late  of  the  of  in  the  County  of  ,  ,  who  died  on  or 

about  the  day  of  ,  A.  D.  18     ,  at         ,  and  who  at  the  time 

of  ids  death  had  a  fixed  place  of  abode  at  ,  in  the  said  County  of  , 
[or  "had  no  fixed  place  of  abode  in  Ontario,"  (or  "resided  out  of 
Ontario,")    "but   had  at   such   time   property   in   the  said   County   of 

,"] ,  was  proved  and  registered  in  the  said  Surrogate  Court,  a  true 
copy  of  which  said  last  will  and  testament  is  hereunder  written  (or  true 
copies  of  which  said  last  will  and  testament,  and  codicil,  are  hereunto 
annexed),  and  that  the  administration  of  all  and  singular  the  property 
of  the  said  deceased,  and  any  way  concerning  his  will,  was  granted  by  the 
aforesaid  Court  to  ,  of  the  of  ,  in  the  County  of  , 

,  the  sole  executor  (or  as  the  case  may  he)  named  in  the  said  will  (or 
codicil),  he  having  been  first  sworn  well  and  faithfully  to  administer  the 
same  by  paying  the  just  debts  of  the  deceased,  and  the  legacies  contained 
in  his  will  (or  will  and  codicils),  so  far  as  he  is  thereunto  bound  by  law, 
and  by  distributing  the  residue  (if  any)  of  the  property  according  to 
law,  and  to  exhibit  under  oatn  a  true  and  perfect  inventory  of  all  and 
singular  the  said  property,  ana  render  a  just  and  true  account  of 
his  executorship  within  eighteen  months  (b)  or  sooner  if  thereunto 
required. 

[L.S.]  

Registrar  of  the  Surrogate  Court  of  the  County  of 

(b)  See  57  V.  c.  22,  ante  pp.  541-2,  570- 


SURROGATE    COURT   RULES,    1892 — FORMS.  595 

22.  Letters  of  Administration  with  Will  annexed. 

Canada :  ) 

Province  of  Ontario.  J 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 
Be  it  known,  that  ,  late  of  the  of  ,  in  the 

County  of  ,  ,  deceased,  who  died  on  or  about  the 

day  of  ,  18     ,  at  ,  and  who  at  the  time  of  liis  death  had 

a  fixed  place  of  abode  at  the  of  ,  in  the  said  County  of 

,  [or  "  had  no  fixed  place  of  abode  in  Ontario,''  (or 
"resided  out  of  Ontario),"  but  had  at  such  time  property  in  the 
said  County  of  ,"]  made  and  duly  executed  his  last  will 

and  testament  (with  codicils),  and  did  therein  name  of 

the  of  ,  in,  etc. ,  ,  executor  thereof  [or  named  no 

executor  therein] ,  a  true  copy  of  which  said  last  will  and  testament  is 
hereunder  written  (or  true  copies  of  which  said  last  will  and  testament, 
and  codicils,  are  hereunder  written)  ;  and  be  it  further  known  that 

on  the  day  of  ,  A.D.  18     ,  letters  of  administration,  with 

the  said  will  (and  codicils)  annexed,  of  all  and  singular  the  property, 
(or  as  the  case  may  be  if  grant  limited)  of  the  said  deceased,  were  granted 
by  Her  Majesty's  Surrogate  Court  of  the  County  of  to 

of  the  of  in  the  County  of  ,  (insert  the  character 

in  which  the  grant  is  taken,  and  if  executor  has  renounced,  state  it),  he  the 
said  having  previously  been  sworn  well  and  faithfully  to  admin- 

ister the  same  according  to  the  tenor  of  the  said  will,  by  paying  the  just 
debts  of  the  deceased,  and  the  legacies  contained  in  liis  will  (or  will  and 
codicil),  so  far  as  the  same  shall  thereunto  extend  and  the  law  bind  him, 
and  by  distributing  the  residue  (if  any)  of  the  property  according  to  law 
and  to  exhibit  under  oath  a  true  and  perfect  inventory  of  all  and  singular 
the  property  of  the  said  deceased,  and  to  render  a  true  and  just  account 
of  his  administration  within  eighteen  months  (c)  or  sooner  if  thereunto 
required. 


[L.S.] 


Registrar  of  the  Surrogate  Court  of  the  County  of 


"  23.  Letters  of  Administration. 


Canada :  | 

Province  of  Ontario,   j" 


In  Her  Majesty's  Surrogate  Court  of  the  County  of 
Be  it  known,  that  on  the  day  of  ,  A.D.  IS     ,  letters 

of  administration  of  ;all  and  singular  the  property  (or  as  the  case  may  be 

(c)  See  57  V.  c.  2m2,  ante  pp.  571-2,  670. 
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*/  grant  limited)  of  ,  late  of  the  of  ,  in  the  County  of 

,  ,  who  died  on  or  about  the  day  of  ,  18     ,  at 

,  intestate,  and  had  at  the  time  of  his  death  a  fixed  place  of 
abode  at  the  of  ,  in  the  said  County  of  [or  "  had  no 

fixed  place  of  abode  in  Ontario,"  (or,  "  resided  out  of  Ontario,")  but  had 
at  such  time  property  in  the  County  of  ,"]  were  granted  by  Her 

Majesty's  Surrogate  Court  of  the  County  of  ,  to  ,  of  the 

of  ,  in  the  County  of  ,  the  widow  (or  as  the  case 

may  be)  of  the  said  intestate,  she  having  been  first  sworn  faithfully  to 
administer  the  same  by  paying  his  just  debts,  and  distributing  the 
residue  (if  any)  of  his  property  according  to  law,  and  to  exhibit  under 
oath  a  true  and  perfect  inventory  of  all  and  singular  the  said  property 
and  to  render  a  just  and  true  account  of  her  administration  within 
eighteen  months  (d)  or  sooner  if  thereunto  required. 

[L.S.]  

Registrar  of  the  Surrogate  Court  of  the  County  of 


24.  Double  Probate. 

Canada :  ) 

Province  of  Ontario.    ' 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 
"Whereas  on  the  day  of  ,  A.D.  18     ,  the  last  will  and 

testament  (or  the  last  will  and  testament  with  codicils)  of  ,  late  of 

the  of  ,  in  the  County  of  ,  ,  who  died  on  or  about 

the  day  of  ,  A.D.  18     ,  at  ,  and  who  at  the  time  of  his 

death  had  a  fixed  place  of  abode  at  ,  in  the  said  County  of 

[or  "had  no  fixed  place  of  abode  in  Ontario,"  (or  "resided  out  of 
Ontario,")  "  but  had  at  such  time  property  in  the  said  County  of  ,"] 

was  proved  and  registered  in  the  said  Surrogate  Court,  a  true  copy  of 
which  said  last  will  and  testament  is  hereunto  annexed  (or 
true  copies  of  which  said  last  will  and  testament  and  codicil  are  hereunto 
annexed,)  and  that  the  administration  of  all  and  singular  the  property 
of  the  said  deceased,  and  any  way  concerning  his  will,  was  granted  by 
the  aforesaid  Court  to  ,  of  the  of  ,  in   the  County  of 

,  ,  one  of  the  executors  named  in  the  said  will  (or  codicil)  • 

power  being  reserved  of  making  the  like  grant  to  ,  of  the 

of  ,  in  the  County  of  ,  ,  the  other  executor  named 

in  the  said  will,  when  he  should  apply  for  the  same.  Be  it  therefore 
known,  that  on  the  day  of  A.D.  18     ,  the  said  will  of  the 

said  deceased  was  also  proved  by,  and  that  the  like  administration  of  all 

(d)  See  57  V.  c.  22,  ante,  pp.  541-2,  570. 
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and  singular  the  property  of  the  said  deceased,  and  any  way  concerning 
his  will,  was  granted  to  the  said  ,  he  having  been  first  duly  sworn 

well  and  faithfully  to  administer  the  same  by  paying  the  just  debts  of 
the  deceased  and  the  legacies  contained  in  his  will,  (or  will  and  codicil) 
so  far  as  he  is  thereunto  bound  by  law,  and  by  distributing  the  residue 
(if  any)  of  the  property  according  to  law,  and  to  exhibit  under  oath  a 
true  and  perfect  inventory  of  all  and  singular  the  said  property  and  to 
render  a  just  and  true  account  of  his  executorship  within  eighteen 
months  (e)  or  sooner  if  thereunto  required. 


[L.S.]  

Registrar  of  the  Surrogate  Court  of  the  County  of 


25.  Exemplification   of  Probate    or    Letters   of    Administration    icith  Will 

annexed. 

Canada :  \ 

Province  of  Ontario,    j 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

Be  it  known,  that  upon  search  being  this  day  made  in  Her  Majesty's 
Surrogate  Court  of  the  County  of  ,  it  plainly  appears  that  on  the 

day  of  ,  A.D.  18     ,  the  last  will  and  testament  (with 

codicils)  of  ,  late  of  the  ,  of  ,  in  the  County  of  , 

,  deceased,  who  died  at  ,  on  or  about  the  day  of  , 

18     ,  and  had  at  the  time  of  his  death  a  fixed  place  of  abode  at  the 
of  ,  in  the  said  County  of  (or  as  the  case  may  be)  was  proved  by 

of  the  of  ,  in  the  County  of  ,  ,  the  executor 

therein  named  [or  that  on  the  day  of  ,  A.  D.  18     ,  letters  of 

administration  with  the  last  will  and  testament  (and  codicils)  annexed 
of  the  property  of  ,  late  of,  etc.,  were  granted  to 

of  the  of  in  the   County  of  ] ,  and  which  said 

probate  (or  letters  of  administration)  now  remains  of  record  in  the  said 
Surrogate  Court.  The  true  tenor  of  the  said  probate  (or  letters  of  admin- 
istration with  the  will  annexed)  is  in  the  words  following,  to  wit :  (here 
let  grant  be  recited  verbatim.) 

In  faith  whereof  these  letters  testimonial  are  issued. 

Given  at  the        of  ,  in  the  County  of  ,  this  day  of,  etc 

[L.S.]  

Registrar  of  the  Surrogate  Court  of  the  County  of 


(e)  See  57  V.  c.  22,  ante,  pp.  541-2,  570. 
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26.  Exemplification  of  Letters  of  Administration. 

Canada :  ) 

Province  of  Ontario.  J 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

Be  it  known,  that  upon  search  being  this  day  made  in  Her  Majesty's 
Surrogate  Court  of  the  County  of  ,  it  plainly  appears  that  on  the 

day   of  ,  A.D.    18     ,   letters   of  administration   of    all   and 

singular  the  property  of  ,  late  of  the  of  ,  in  the 

of  ,  ,  who  died  at  ,  on  or  about  the  day  of  , 

18     ,  and  had  at  the  time  of  his  death  a  fixed  place  of  abode  at  , 

in  the  said  County  of  ,  were  granted  to  ,  of  the  of  , 

in  the  County  of  ,  and  which  said  letters  of  administration  now 

remain  of  record  in  the  said  Surrogate  Court.  The  true  tenor  of  said 
letters  of  administration  is  in  the  words  following,  to  wit :  [here  the 
letters  of  administration  are  to  be  recited  verbatim.] 

In  faith  whereoi  these  letters  testimonial  are  issued. 

Given  at  the        of  ,  in  the  County  of        ,  this        day  of,  etc. 

[L.S.]  

Registrar  of,  &c. 


27.  Renunciation  of  Probate  or  of  Administration  with  the  Will  annexed. 

In  the  Surrogate  Court  of  the  County  of 

Whereas  A.  B.,  late  of  ,  in  the  County  of  , 

deceased,  died  on  or  about  the  day  of  ,  18     ,  and  had  at  the 

time  of  his  death  a  fixed  place  of  abode  at  ,  in  the  said  County  o* 

,  and  whereas  he  made  and  duly  executed  his  last  will  and  testa- 
ment, bearing  date  the  day  of  ,  18  ,  and  thereof  appointed 
C.  D.,  executor  [or  as  the  case  may  be] ,  as  I  am  informed  and  believe. 

Now  I,  the  said  C.  D.,  do  hereby  expressly  renounce  all  my  right 
and  title  to  the  Probate  and  execution  of  the  said  will  [and  codicils  if 
any]  of  the  said  deceased. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
day  of  ,  18     . 

Signed,  sealed,  and  delivered  ^ 

in  the  presence  of  E.  H.      j  C.  D.  [Seal.] 

Note.  —  The  above  form  may  be  raried  when  the  renunciation  is  by  the 
widow  or  other  person  entitled  to  administration  with  t)te  will  annexed.  In 
each  case  there  must  be  an  affidavit  of  execution. 
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28.  Renunciation  of  Administration. 

In  the  Surrogate  Court  of  the  County  of 

Whereas  A.  B.,  late  of  the  of  ,  in  the  County  of  , 

,  deceased,  died  on  or  about  the  day  of  ,  18     , 

intestate  (a  widower),  and  had  at  the  time  of  his  death  a  fixed  place  of 
abode  at  the  of  ,  in  the  said  County  of  ,  and  whereas 

I,  C.  D.,  of  the  of  ,  in  the   County  of  , 

,  am  his  lawful  and    his   only   next   of  kin  [to  be  varied 

according  to  the  facts.] 

Now  I,  the  said  C.  D.,  do  hereby  expressly  renounce  all  my  right 
and  title  to  letters  of  administration  of  the  property  of  the  said  deceased. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal,  this 
day  of  ,  18     . 

Signed,  sealed,  and  delivered  "1 

in  the  presence  of  E.  H.         f  CD.  [Seal. J 


29.  Election  by  Minors  of  a  Guardian. 
(Rule  17.) 

In  the  Surrogate  Court  of  the  County  of 

Whereas  A.  B.,  late  of  the  of,  ,  in  the  County  of  , 

,  deceased,  died  on  or  about  the  day  of  ,18  , 

at  ,  in,  etc.,  intestate,  a  widower  (or  widow),  leaving  C.  D.,  E.  F. 

and  G.  H.,  his  lawful  children,  and  only  next  of  kin,  the  said  C.  D., 
being  a  minor  of  the  age  of  twenty  years  only,  and  the  said  E.  F.  being 
also  a  minor  of  the  age  of  nineteen  years  only,  and  the  said  G.  H.  being 
an  infant  of  the  age  of  six  years  only : 

Now  we,  the  said  C.  D.    and  E.  F. ,  do  hereby  make  choice  of  and 
elect  K.  L.,  of  the  of  ,  in  the  County  of  ,  , 

our  lawful  maternal  uncle,  and  one  of  our  next  of  kin  (or  as  the  case  may 
be),  to  be  our  guardian,  for  the  purpose  of  his  obtaining  letters  of 
administration  of  the  property  of  the  said  A.  B.,  deceased,  to  be  granted 
to  him  until  one  of  us  attain  the  age  of  twenty-one  years  [or  for  the 
purpose  of  renouncing  for  us,  and  on  our  behalf,  all  right,  title,  and 
interest  to  and  in  letters  of  administration,  etc.,  as  the  case  may  be.~\ 

In  witness  whereof  we  have  hereunto  set  our  hands  and  seals  this 
day  of  ,  A.  D.  18     . 

Signed,  sealed,  and  delivered  I  [L.S.] 

in  the  presence  of  I.L.S.] 

Note. — An  affidavit  of  execution  required. 
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30.  Judge's  Order  to  bring  in  a  Testamentary  Paper. 

In  the  Surrogate  Court  of  the  County  of 

Upon  the  application  of  A.B.,  of  the  of  ,  in  the  County 

of  ,  ,  and  upon  reading  the  affidavit  of  C.  D.,  of  the 

of  ,  in  the  County  of  ,  ,  this  day  filed  in  the  said  Court, 

showing  that  a  certain  original  paper  or  script,  being  or  purporting  to  be 
testamentary,  (here  describe  the  paper),  is  now  in  the  .possession  or  under 
the  control  of  E.  F.,  of  the  of  ,  in  the  County  of  ,  , 

I  do  order  that  the  said  E.  F.  shall,  within  ten  days  (or  the  time  prescribed 
by  the  Judge),  after  the  service  hereof  on  him  bring  into  and  leave  in  the 
office  of  the  Registrar  of  the  said  Court,  the  said  original  paper  now  in 
his  possession  or  under  his  control;  or  in  case  the  said  original  paper  be 
not  in  his  possession  or  under  his  control,  that  he  shall  within  days 

after  the  service  hereof  upon  him,  file  in  the  said  office  an  affidavit  to 
that  effect,  and.therein  set  forth  what  knowledge,  if  any,  he  has  of  and 
respecting  the  said  original  paper  or  script. 

Dated  at  the  day  of  18     . 

Judge. 


31.  Affidavit  of  Plight  and  Condition  and  Finding. 

In  the  Surrogate  Court  of  the  County  of 

In  the  estate  of  .deceased. 

I,  A.  B.,  etc.,  make  oath  and  say,  that  I  am  the  sole  executor  named 
in  the  paper-writing  now  hereunto  annexed,  purporting  to  be  and  contain 
the  last  will  and  testament  of  C.  D.,  late  of,  etc.,  deceased,  who  died  on 
or  about  the  day  of  ,  at  ,  and  had  at  the  time  of  /its- 

death  a  fixed  place  of  abode  at  ,  in  the  said  County  (or  as  the  case 

may  be],  the  said  will  bearing  date  the  day  of  ,  beginning 

thus  ending  thus 

and  being  subscribed  thus  "  C.  D. ,"  and  having  viewed  and  perused  the 
said  will,  and  particularly  observed  that  [here  recite  the  finding  of  the  said 
will  and  the  various  alterations,  erasures  and  interlineations  (if  any),  and  the 
general  plight  and  condition  of  the  will,  or  any  other  matter  requiring  to  be 
accounted  for,  and  clearly  trace  the  will,  from  the  possession  of  the  deceased 
in  his  lifetime,  up  to  the  time  of  making  the  affidavit ;]    I,  ,  lastly 
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make  oath  that  the  same  is  now  in  all  respects  in  the  same  state,  plight 
and  condition  as  when 

(as  the  case  may  be). 
Sworn  at  ,  in  the  County  of  ,\ 

the  day  of  ,  A.D.  18     ,  [ 

before  me  A.  B. 


Note. — The  above  form  may  be  vai-ied  to  suit  the  case  of  a  codicil. 


32.  Caveat. 

In  the  Surrogate  Court  of  the  County  of 

Let  nothing  be  done  in  the  estate  of  A.  B.,  late  of  the  of  , 

in  the  County  of  ,  ,  deceased,  who  died  on  or  about  the 

day  of  ,  18     ,  at  ,  and  had  at  the  time  of  his 

death  a  fixed  place  of  abode  at  ,  in  the  County  of  [or 

"  who  had  no  fixed  place  of  abode  in  Ontario,"  (or  "  who  resided  out  of 
Ontario),"  "  but  had  at  such  time  property  in  the  County  of  ,"  or  in 

the  several  Counties  of  ,)]  unknown  to  C.  D.,  of  the  etc., 

[or  to  E.  F.,  of  ,  the  Solicitor  of  C.  D.,  of  ,  etc.]     The  said 

C  D.  is  the  lawful  child  and  the  only  next  of  kin  (or  as  the  case  may  be) 
of  the  said  deceased.  The  grounds  on  which  this  caveat  is  entered  are, 
that  a  paper-writing,  alleged  to  be  the  will  of  the  deceased,  was  not 
executed  by  him  (or  as  the  case  may  be). 

C.  D.,  of  (P.  O.  Address). 

Or  E.  F.,  Solicitor  for  C.  D.,  of  (P.  O.  Address). 


33.  Warning  to  Caveat. 
In  the  Surrogate  Court  of  the  County  of 

To  C.  D.,  of       .  ,  etc.  (or  to  E.  F.,  of  ,  etc.,  the  Solicitor 

of  C.  D.,  of  ,  etc). 

At  the  instance  of  R.  S.,  of  ,  etc.,  you  are  hereby  warned,  th  at 

within  ten  days  after  the  service  of  this  warning  upon  you,  inclusive  of 
the  day  of  such  service,  you  cause  an  appearance  to  be  entered  for  you  in 
the  office  of  the  Surrogate  Court  of  the  County  of  ,  to  the  caveat 

entered  by  you  in  the  estate  of  ,  late  of  ,  etc.,  who  died 

on  or  about  the  day  of  ,  18     ,  at  ,  and  had  at 

the  time  of  his  death  a  fixed  place  of  abode  at  (as  stated  in  the 
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caveat),  and  to  set  forth  your  (or  your  client's)  interest,  and  take  notioe 
that  in  default  of   your  so  doing,  the  said  Court  will  proceed  to  do  such 
acts,  matters  and  things  as  shall  be  needful  and  necessary  to  be  done  in 
and  about  the  premises. 
Dated  at  the  day  of  ,  18     . 


Registrar. 

34.  Notice  of  Caveat  being  lodged  with  Registrar  of  Surrogate  Court. 

In  the  Surrogate  Court  of  the  County  of 
To  the  Surrogate  Clerk  : 

In  the  estate  of  ,  deceased. 

A  caveat,  of  which  the  following  is  a  copy,  has  this  day  been  lodged 
with  me  :  "  Let  nothing,"  etc.  (here  copy  caveat  at  length  and  verbatim) 
Dated  at  the  day  of  ,18 


Registrar, 

35.  Bond  of  Appeal  to  Court  of  Appeal. 
Know  all  Men  by  these  Presents  : 

That  we,  A.  B.,  of,  etc.,  C.  D.,  of,  etc.,  and  E.  F.,  of,  etc.,  are 
jointly  and  severally  held  and  firmly  bound  unto  G.  H.,  of,  etc.  (the 
respondent),  in  the  penal  sum  of  two  hundred  dollars,  for  which  payment 
to  be  well  and  truly  made,  we  bind  ourselves,  and  each  of  us  by  himself, 
our  heirs,  executors  and  administrators,  firmly  by  these  presents. 
Sealed  with  our  seals  and  dated  the  day  of  ,  18     . 

Whereas,  (the  appellant)  considers  himself  aggrieved  by  a 

certain  order    (or  as  the  case  may  be)  made  by  the  Surrogate  Court  of  the 
County  of  (or  by  the  Judge  of,  etc.),  on  or  about  the  day  of 

,  last,  in  a  certain  (mention  matter  or  cause  in  which  order  made), 
and  whereas  the  value  of  the  goods  and  chattels  affected  by  the  said 
order  (or  as  the  case  may  be)  exceeds  $200,  and  the  said  (the 

appellant),  desires  to  appeal  therefrom  to  the  Court  of  Appeal. 

Now  the  condition  of  this  obligation  is  such  that  if  the  said 
(the  appellant)  shall  effectually  prosecute  his  appeal  and  pay  such  costs, 
charges  and  expenses  as  shall  be  awarded  in  case  the  said  order  (or  as  the 
case  may  be)   shall  be  affirmed  or  in  part  affirmed,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force. 

Signed  and  sealed  in  presence^  ,  -p.      ry  a  t 

of  l  c.D.!  [n!s!] 

I  E.F.,  [L  S.] 
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CONTENTIOUS  BUSINESS. 


When  pro 
ceeding 
adjudged 
contenti- 
ous. 


1.  A  proceeding  shall  be  adjudged  contentious  when  an  appearance 
has  been  entered  by  any  person  in  opposition  to  the  party  proceeding, 
or  when  a  citation  or  Judge's  order  has  been  obtained  against  a  party 
supposed  to  be  interested  in  a  proceeding,  or  when  an  application  for 
grant  is  made  on  motion  and  the  right  to  such  right  is  opposed,  or  when 
application  is  made  to  revoke  a  grant,  or  when  there  is  contention  as  to 
the  right  to  obtain  probate  or  administration,  and  before  contest 
terminated. 

Appear-  2.  The  practice  as  to  appearance  shall,  in  so  far  as  shall  be  practi- 

cable, be  that  prescribed  by  the  Consolidated  Rules  of   Practice  of  the 
Supreme  Court  of  Judicature  for  Ontario. 


Practice. 


Delay. 


Interven- 
ing. 


Notice 
may  be 
given  with 
defence. 


Default  in 
pleading. 

—  sum- 
mons. 

Practice  in 
cases  not 
provided 
for. 

Forms. 


3.  In  contentious  proceedings  the  practice  and  procedure  shall,  as 
nearly  as  may  be,  correspond  with  the  practice  and  procedure  in  the 
High  Court  after  appearance  entered. 

4.  If  the  party  who  has  entered  an  appearance  shall  not  use  due 
diligence  in  the  prosecuting  of  the  proceedings  the  applicant  may  obtain 
a  summons  calling  upon  him  to  show  cause  why  he  should  not  file  a 
plea  within  a  limited  time,  or  in  default  thereof  why  grant  should  not  be 
made. 

5.  Any  person  not  named  in  the  petition  or  in  the  order  of  the 
Judge  may  intervene  and  appear  thereto  on  filing  an  affidavit  showing 
that  he  is  interested  in  the  estate  of  the  deceased. 

6.  The  party  opposing  a  will  may,  with  his  statement  of  defence, 
give  notice  to  the  party  setting  up  the  same  that  he  merely  insists  upon 
the  will  being  proved  in  solemn  form  of  law,  and  only  intends  to  cross- 
examine  the  witnesses  produced  in  support  of  the  will,  and  he  shall 
thereupon  be  at  liberty  to  do  so,  and  shall  be  subject  to  liability  in 
respect  of  costs  in  the  discretion  of  the  Judge. 

7.  If  any  defendant  make  default  in  filing  and  delivering  a  defence 
the  action  may  proceed  notwithstanding  such  default  ;  or  the  plaintiff 
may  obtain  a  summons  calling  upon  the  defendant  to  show  cause  why 
grant  should  not  be  made  without  further  proceedings. 

8.  In  any  case  not  provided  for  and  in  which  there  is  no  analogous 
practice  in  the  High  Court  the  party  desiring  to  pursue  a  claim,  remedy 
or  right,  may  apply  to  the  Judge  for  direction  and  order  as  to  the  course 
to  be  pursued. 

9.  The  forms  subjoined  to  these  rules  and  numbered  1  to  6 
respectively  are  given  as  examples  of  statements  of  claim  and  of  defence 
respectively. 
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CONTENTIOUS  BUSINESS. 

Forms. 

1.  STATEMENT  OF  CLAIM. 
In  the  Surrogate  Court  of  the  County  of 

In  the  estate  of  A.  B.,  deceased, 

Between  R.  S.,  Plaintiff,  and  C.  D.,  Defendant. 

The  plaintiff  is  cousin-german  and  one  of  the  next  of  kin  of  A.  B., 
late  of  the  of  in  the  County  of  , 

,  who  died  on  or  about  the  day  of 

A.D.  18      ,  a  widower,  without  child,  parent,  brother  or  sister,  uncle  or 
aunt,  nephew  or  niece. 

The  plaintiff  claims  a  grant  to  him  of  letters  of  administration  of  the 
property  of  the  said  deceased. 

Delivered  this  day  of  A.  D.  18     ,  by  E.  F.,  of 

Plaintiff's  solicitor. 

2.  Formal  commencement  as  above. 

The  plaintiff  is  the  executor  appointed  under  the  will  of  A.  B., 
deceased,  late  of  the  of  in  the  County  of  , 

who  died  on  or  about  the        day  of  A.D.  18     . 

The  said  will  bears  date  the  day  of  A.D.  18 

and  a  codicil  thereto  bears  date  the  day  of  A.D.  18     . 

The  plaintiff  claims  that  the  Court  shall  decree  probate  of  the  said 
will  and  codicil  in  solemn  form  of  law. 

(Formal  conclusion  as  above). 

3.  Formal  commencement  as  above. 

The  plaintiff  claims  to  be  executor,  etc.  (as  before)  and  to  have  the 
probate  of  a  pretended  will  of  the  said  deceased,  dated  the  day 

of  ,  granted  by  this  Court,  revoked. 

JR.  L. 

Plaintiff's  Solicitor. 

4.  Formal  commencement  as  above. 
The  plaintiff  claims  to  be  executor,  etc.,  as  before. 

The  plaintiff  claims  that  the  grant  of  letters  of  administration  of  the 
property  of  the  said  deceased,  obtained  by  M.  N.,  the  Defendant,  should 
be  revoked  and  probate  of  the  said  will  granted  to  him. 

R.  L. 
Plaintiff's  Solicitor. 
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5.  STATEMENT  OF  DEFENCE. 

1.  (Formal  commencement  as  in  statement  of  claim). 

The  defendant  is  nephew  and  next  of  kin  of  the  deceased,  being 
the  son  of  W.  B.,  the  brother  of  the  deceased,  who  died  in  his  life- 
time. 

The  defendant  claims  that  the  Court  pronounce  that  he  is  the  nep- 
hew and  next  of  kin  of  the  deceased  and  entitled  to  a  grant  of  letters  of 
administration  of  the  property  of  the  deceased. 

(Formal  conclusion  as  in  statement  of  claim  above). 

6.  Formal  commencement  as  above. 

(a)  The  said  alleged  will  and  codicils  of  the  deceased  were  not  nor 
was  either  of  them  duly  executed  in  accordance  with  the  provisions  of 
"  The  Wills  Act  of  Ontario." 

(b)  The  deceased  at  the  time  of  the  said  alleged  will  and  codicil  res- 
pectively purport  to  have  been  executed  was  not  of  sound  mind,  memory 
and  understanding. 

(c)  The  execution  of  the  said  alleged  will  and  codicil  was  obtained 
by  the  undue  influence  of  the  plaintiff  [and  others  acting  with  him 
whose  names  are  at  present  unknown  to  the  defendant  (or  as  the  case 

may  be)'\ . 

(d)  The  execution  of  the  said  alleged  will  and  codicil  was  obtained 
by  the  fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within  the  defen- 
dant's present  knowledge  being  (here  state  the  nature  of  the  fraud). 

(e)  The  deceased  at  the  time  of  the  execution  of  the  said  alleged  will 
and  codicil  did  not  know  and  approve  of  the  contents  thereof,  or  of  the 
contents  of  the  residuary  clause  of  the  said  will  (or  as  the  case  may 
be). 

(f)  The  deceased  made  his  true  last  will  and  testament  dated  the 
day  of  A.D.  18      ,  and  thereby  appointed  the  defendant  sole 

executor  thereof. 

(Here  add  any  other  grounds  of  defence). 
And  the  defendant  claims  : 

1.  That  the  Court  will  pronounce  against  the  said  alleged  will  and 
codicil  propounded  by  the  plaintiff. 

2.  That  the  Court  will  decree  probate  of  the  said  will  of  the  deceased 
dated  the  day  of  A.D.  18  (the  will  put  forward  by  defendant) 
in  solemn  form  of  law. 

(Formal  conclusion  as  above). 
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THE    SURROGATE  COURTS,  ONTARIO. 


GUARDIANS  AND  INFANTS. 
Rules,  Etc. 

The  Judges  of  the  Supreme  Court  of   Judicature  for  Ontario  do,  iu  Rules  for 
pursuance  of  the  powers  conferred  upon  them  by  the  Revised  Statutes  Practice> 
•of   Ontario,  Chapter  137,  Section  20,  and  Chapter  50,  Section  78,  order  Act's,  re- 
and  direct  that  the  rules,  orders,  and  directions  hereinafter  set  forth  specting 
shall   be  the  general  rules   for  regulating  the  practice  and  procedure andestates 
under    the    several    Acts    of     the    Legislature    of    Ontario,    in    force  of  infants, 
respecting  the  persons  and  estates  of  infants  and  the  appointment  of 
guardians. 

1.  In   all   matters  and   applications  touching  or  relating    to    the  —  conform 
appointment,  control  or  removal  of  guardians  of  infants,  and  the  security  fco  practice 
to  be  given  by  such  guardians,  the  custody  or  control  of  or  right  of  access  bate  ^nd 
to  infants,  the  maintenance  of  infants  or  otherwise,  the  practice  and  adminis- 
procedure    in   the    Surrogate    Courts  shall  conform   as  nearly  as  the tratlon- 
circumstances  of  the  case  will  admit  to  the  practice  and  procedure  of  the 

said  Courts,  in  respect  to  applications  for,  and  grants  of  probate  and 
administration,  and  the  forms  following,  or  forms  to  the  like  effect,  shall  —  forms, 
be  used. 

2.  Upon  application  for  guardianship  there  shall  be  furnished  proof  —  proofs 
of  the  time  of  death,  and  place  of  abode  of  the  deceased  parent  or  parents,  on  aPP"~ 
of  the  value  of  the  whole  property  devolving,  of  the  value  of  the  personal  guardian- 
property  and  of  the  real  estate  respectively,  of  the  annual  value  of  the  ship, 
same,  of  the  names,  ages,  and  the  places  of  abode  of  the  infants,  of  the 
relationship  of  the  applicant  to  such  infants,  and  such  other  proof  as  the 

Judge  may  require.  All  such  proof  may  be  included  in  one  or  several 
affidavits  of  the  petitioner,  or  of  some  other  person  or  persons  having 
knowledge  of  the  facts. 

3.  Unless  under  special  order  or  decree  of  the  Judge,  letters  of  —  certifi- 
guardianship  shall  not  be  granted  until  the  Registrar  shall  have  received  cafce  Surr. 
the  certificate  of  the  Surrogate  Clerk  touching  the  same. 
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Caveat 
against 
grant. 


Bond, 
sureties, 
justify 
penalty. 


Books. 
Fees. 


Fees  and 
stamps. 


Solicitors, 
etc. 


Surrogate 

clerk's 

duties. 


i.  Parties  may  lodge  a  caveat  against  the  grant  of  letters  of 
guardianship  in  like  manner  as  other  caveats  are  lodged,  and  the  practice 
in  respect  to  the  same  shall  conform  as  nearly  as  may  be  to  the  practice  in 
the  case  of  caveats  against  the  grant  of  administration. 

5.  When  the  security  given  by  guardians  is  a  bond  it  shall  be  as  pre- 
scribed in  form  4,  post.  And  the  sureties  in  such  bond  are  required  in 
all  cases  to  justify  to  an  amount  or  amounts,  which  in  the  aggregate  shall 
equal  the  amount  of  the  penalty  of  the  bond. 

6.  The  several  Registrars  and  the  Surrogate  Clerk  shall  keep  books 
in  tabular  form,  and  the  same  shall  be  duly  indexed. 

7.  Registrars  and  officers  of  the  Surrogate  Courts  shall,  for  the 
performance  of  duties  and  services  in  said  guardianship  matters,  be 
entitled  to  take  and  receive  to  their  own  use  the  fees  prescribed  in  the 
Tariff. 

8.  Before  proceedings  are  taken,  the  fees  payable  to  the  Judges  and 
to  Registrars,  and  in  stamps  for  the  Fee  Fund  (and  postage  when 
necessary),  shall  be  paid  to  the  Registrar  in  the  first  instance  by  the  party 
on  whose  behalf  proceedings  are  to  be  taken . 

9.  Solicitors  and  counsel  in  the  said  Courts  shall  be  entitled  to  take 
for  the  performance  of  duties  and  services  in  said  guardianship  matters 
the  fees  and  costs  prescribed  in  the  Tariff. 

10.  The  duties  required  of  the  Surrogate  Clerk  in  respect  to  matters 
and  causes  testamentary,  so  far  as  may  be  applicable,  shall  be  performed 
by  him  in  respect  to  applications  for  letters  of  guardianship,  and  in 
relation  to  guardianship  business. 


Forms    in  Guardianship  Matters. 

1.  Application  for  Letters  of  Guardianship  by  one  of  the  next  of  kin  of  infant 
children  of  a  deceased  widower. 


Unto  the  Surrogate  Court  of  the  County  of 
The  petition  of  A.  B.,  of  the  of 


,  in  the  County 


of 


Humbly  sheweth, 

That  C.  F.,  late  of  the  of  ,  in  the  County  of  * 

died  on  or  about  the  day  of  A.D. 

18        ,  at  the  of  in  the  County  of  ,  and  had  at 

the  time  of  his  death  his  fixed  place  of  abode  at  the  of  » 
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in  the  County  of  .     That  the  said  deceased  died  a  widower, 

leaving  E.  F.  and  G.  F.,  his  natural  and  lawful  children,  who  both  reside 
at  the  of  in  the  County  of  .     That  the  said  E.  F. 

is  an  infant  of  years  of  age,  and  the  said  G.  F.  is  an  infant  of 

years  of  age.  That  the  said  C.  F.  died  intestate  (or  as  the  case  may  be) 
and  without  having  appointed  a  guardian  of  the  said  infants.  That  the 
value  of  the  property  of  the  said  deceased,  which  he  in  any  way  died 
possessed  of  or  entitled  to,  and  to  which  the  said  infants  are  entitled,  is 
about  dollars  and  under  dollars  ;  that  the  value  of  the 

personal  estate  to  which  the  said  infants  are  so  entitled  is  about 
dollars  and  under  dollars,  and  of  the  real  estate  to  which  they 

are  so  entitled  is  about  dollars  and  under  dollars,  and 

that  the  annual  value  of  the  said  real  estate  is  about  dollars  and 

under  dollars,  and  that  full  particulars  of  both  said  personal 

estate  and  of  said  real  estate  and  an  apppraisement  thereof  are  exhibited 
herewith  and  are  verified  upon  oath. 

That  due  notice  has  been  given  of  your  petitioner's  intention  to 
apply  to  be  appointed  guardian,  and  that  the  petitioner  is  the  natural 
uncle  and  one  of  the  next  of  kin  of  the  said  infants. 

Therefore  your  petitioner  prays  that  he  may  be  appointed  guardian 
of  the  persons  and  estates  of  the  said  infants,  E.  F.  and  G.  F.,  and  that 
the  letters  of  guardianship  may  be  granted  to  him  by  this  Honourable 
Court,  pursuant  to  the  Statute  in  that  behalf. 


Dated  at,  etc.,  the  day  of  ,  A.  D.  18 

(Or  if  signed  by  solicitor,  A.  B.,  by  his  solicitor,  J.  P). 


A.B. 


2.  Affidavit  verifying  facts  set  forth  in  petition  for  letters  of  guardianship. 

In  the  Surrogate  Court  of  the  County  of 

In  the  matter  of  the  guardianship  of  the  infant  children  of  C.  F. 

I,  A.  B.,  of  the  of  ,  in  the  County  of  , 

,  make  oath  and  say  : 

(1)  That  I   am  the  petitioner   named   and   described   in   the  said 
petition. 

(2)  That  the  various  facts,  matters  and  things  in  the  said  petition 
oontained  and  set  forth  are  true  in  substance  and  in  fact  to  the  best  of 
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my  knowledge  and  belief  and  so  far  as  I  have  been  enabled  to  ascertain 
them. 

Sworn  before  me  the  day  of  ,  18        )  .  j» 

at  the  of  in  the  County  of       j 

Person  authorized  to  administer  oaths  under  the  Act. 

Note. — Besides  the  foregoing  affidavit  there   must   be  furnished   the  proof 
required  by  rule  2. 


3.  Oath  for  Guardian. 
In  the  Surrogate  Court  of  the  County  of 

In  the  matter  of  the  guardianship  of  the  infant  child  (or  children)  of 
C.  F.,  deceased. 

I,  A.  B„  of  the  of  ,  in  the  County  of 

,  make  oath  and  say  : 

That  I  am  the  person  applying  to  be  appointed  the  guardian  of  E.F. 
the  infant  child  (or  as  the  case  may  be)  of  C.  F.,  deceased,  in  his  lifetime 
of  the  of  ,  in  the  County  of  ,  , 

who  died  on  or  about  the  day  of  ,  18     ;  that  I  will, 

if  I  am  appointed  such  guardian,  faithfully  perform  the  trust  of 
guardianship,  and  that  I  will,  when  my  said  ward  becomes  of  the  full  age  of 
twenty-one  years,  or  whenever  the  said  guardianship  is  determined,  or 
sooner  if  thereto  required  by  the  said  Surrogate  Court  or  by  the  Judge 
thereof,  render  to  my  said  ward,  or  to  his  executors  or  administrators,  a 
true  and  just  account  of  all  goods,  moneys,  interest,  rents,  profits,  pro- 
perty or  other  estate  of  my  said  ward — which  shall  have  come  into  my 
hands,  or  possession  or  under  my  control,  and  will  thereupon  without 
delay  deliver  and  pay  over  to  my  said  ward — or  to  his  executors  or 
administrators — the  estate  or  the  sum  or  balance  of  money,  which  may  be 
in  my  hands  or  possession  or  under  my  control,  belonging  to  my  ward — 
deducting  therefrom  and  retaining  such  reasonable  sum  for  my  expenses 
and  charges  as  shall  upon  an  audit  of  my  accounts  be  allowod  by  the 
Court  or  the  Judge. 

Sworn  before  me  at  the  of  , ' 

in  the  County  of  ,  the  day  .  A.  B. 

of  ,  189 

Person  authorized  to  administer  oaths  under  the  Act, 

(See  R.  S.  0.,  Cap.  137,  Sec.  12). 
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4.  Bond  to  be  given  by  Guardians. 

Know  all  men  by  these  presents,  that  we,  A.  B.,  of  the  of 

in  the  County  of  ,  ,  K.  L.,  of  the 

of  in  the  County  of  ,  ,  and  M,  N.,  of  the 

of  in  the  County  of  ,  ,  are  held 

and  firmly  bound  unto  E.  F.  and  G.  F. ,  of  the  of  in 

the  County  of  the  infant  children  of  C.  F.,  late  of  the 

of  in  the  County  of  ,  ,  deceased,  and  to 

each  and  every  of  them,  in  the  sum  of  dollars,  to  be  paid  to  the 

said  E.  F.  and  G.  F.,  their  and  each  of  their  executors,  administrators 
and  assigns,  for  which  payment  to  be  well  and  truly  made,  we  do  bind 
ourselves  and  each  and  every  of  us,  our  and  every  of  our  executors  and 
administrators  firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
the  day  of  in  the  year  of  our  Lord  189     . 

Whereas,  the  said  A.  B.,  being  appointed  guardian  of  the  persons  and 
estate  of  the  said  infauts  by  the  Surrogate  Court  of  the  County  of 
according  to  the  Statute  in  that  behalf,  is  required  to  give  security  for  the 
performance  of  the  said  trust. 

Now  the  condition  of  this  obligation  is  such,that  if  the  above  bounden 
A.  B.  shall  faithfully  peform  the  said  trust,  and  that  he  or  his  executors 
or  administrators  will,  when  the  said  wards  respectively  become  of  the 
full  age  of  twenty-one  years,  or  whenever  the  said  guardianship  shall  be 
or  is  determined,  or  sooner  if  thereunto  required  by  the  said  Surrogate 
Court,  render  to  each  of  the  said  wards  or  to  their  respective  executors 
or  administrators  a  true  and  just  account  of  all  goods,  moneys,  interest, 
rents,  profits,  property  or]other  estate  of  such  wards,  which  shall  have 
come  into  the  hands  or  possession  or  under  the  control  of  the  said  A.  B., 
and  will  thereupon  exhibit  under  oath  and  render  in  to  the  said  Court 
for  audit  and  allowance,  a  just  and  full  account  of  his  guardianship,  and 
will  thereupon,  without  delay,  deliver  and  pay  over  to  each  and  every  of 
the  said  wards,  or  to  Ms  or  their  executors  or  administrators,  the  estate 
or  the  sum  or  balance  of  money  which  may  be  in  the  hands  or  possession 
or  under  the  control  of  him  tli4  said  A.  B.,  belonging  to  the  said  ward  or 
wards,  deducting  therefrom  and  retaining  such  reasonable  sum  for  the 
expenses  and  charges  of  him,  the  said  A.  B.,  as  such  guardian  as  by  the 
said  Court  or  by  the  Judge  thereof  shall  have  been  allowed,  then  this 
obligation  to  be  void,  or  else  to  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered]  A.  B.         [L.S.] 

in  the  presence  of  L  K.  L.         [L.S.] 

J  M.N.         [L.S.] 
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5.  Affidavit  of  Justification  by  Sureties. 
In  the  Surrogate  Court  of  the  County  of 

In  the  matter  of  the  guardianship  of  the  infant  child  (or  children)  of 
A.  B.,  deceased. 

We,  K.  L.,  of  the  of  in  the  County  of  ,  , 

and  M.  N.,  of  the  of  in  the  County  of  ,  , 

severally  make  oath  and  say:  that  we  are  the  proposed  sureties  on  behalf 
of  the  intended  guardian  of  the  infant  child  (or  children)  of  A.  B.. 
deceased,  in  the  within  (or  annexed)  bond  named,  for  the  faithful 
performance  of  the  trust  of  guardianship  to  him  to  be  committed ;  and 
I,  the  said  K.  L.,  for  myself,  make  oath  and  say :  that  I  reside  at  , 

in  the  County  of  ,  and  am  worth  property  to  the  amount  of 

dollars,  over  and  above  all  encumbrances  and  over  and  above 
what  will  pay  my  just  debts  and  every  other  sum  for  which  I  am  now 
bail  or  for  which  I  am  liable  as  surety,  or  indorser,  or  otherwise ;  and  I, 
the  said  M.  N.,  for  myself,  make  oath  and  say  :  that  I  reside  at  ,  , 

in  the  County  of  ,  and  am  worth  property  to  the  amount 

of  dollars,  over  and  above  all  encumbrances  and  over  and 

above  what  will  pay  my  just  debts  and  every  other  sum  for  which 
I  am  now  bail  or  for  which  I  am  liable  as  surety,  or  indorser,  or  other- 
wise. 

The  above  named  K.  L.  and  M.  N.  were\ 

severally  swore  before  me  the  K.  L. 

day  of  ,  189     ,  at  the  M.  N. 

of  in  the  County  of  J 

Person  authorized  to  administer  oaths  under  the  Act. 


6-  Notice  to  be  transmitted  by  the  Registrar  of  a  Surrogate  Court  to  the  Sur- 
rogate Clerk,  of  application  for  letters  of  Guardianship  by  one  of  the 
next  of  kin  of  infant  children  of  deceased  widower,  or  as  the  case  may 
be. 

In  the  Surrogate  Court  of  the  County  of 
To  the  Surrogate  Clerk  : 

Take  notice  that  application  has  been  made  to  the  Surrogate  Court 
of  the  County  of  ,  by  A.  B.,  of,  etc. ,  to  be  appointed  guardian 

to  E.  F.  and  G.  F.,  who  reside  at  the  of  ,  in 

the  County  of  ,  infant  children  of  C.  F.,  late  of,  etc.,  who 

died  a  widower  (or  as  the  case  may  be)  and  without  appointing  any  guard- 
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ian  of  the  said  infants,  the  said  A.  B.  being  the  maternal  uncle  (or  at  the 
case  may  be)  of  the  said  infants. 

Application  received  the        day  of        ,  18     . 

This  notice  mailed  the        day )  

of        ,  18  )  Registrar  of  the  said  Court . 


7.  Letters  of  Guardianship. 
Canada : 
Province  of  Ontario,  j 

In  Her  Majesty's  Surrogate  Court  of  the  County  of 

Whereas  A.B.,  of,  etc.,  by  petition  to  the  said  Court,  did  set  forth  that 
C.  F.,  late  of,  etc.  (recite  as  in  petition),  and  prayed  that  he  might  be 
appointed  guardian  of  the  persons  and  estates  of  the  said  infants,  pur- 
suant to  the  Statute  in  that  behalf,  and  that  Letters  of  Guardianship 
might  be  granted  to  him  by  the  said  Court. 

Be  it  known  that  on  the  day  of  ,  A.D.  18        ,  the 

said  A.  B.  was  appointed  guardian  of  the  persons  and  estate  of  them,  the 
said  E.  F.  and  G.  F.,  and  these  Letters  of  Guardianship  are  accordingly 
granted  by  the  said  Court  to  the  said  A.  B.,  with  power  and  authority  to 
him  to  do  all  such  acts,  matters  and  things  as  a  guardian  may  or  ought 
to  do,  under  and  by  virtue  of  any  Act  of  the  Legislature  of  Ontario,  re- 
lating to  minors  and  their  property,  he,  the  said  A.  B.,  having  been 
first  bound  as  required  by  law  to  perform  the  said  trust  and  having  been 
duly  sworn  to  faithfully  perform  the  trust  of  guardianship,  and  that  he 
will  when  his  said  wards  respectively  become  of  the  full  age  of  twenty- 
one  years,  or  whenever  the  said  guardianship  is  determined,  or  sooner  i* 
thereto  required  by  the  said  Surrogate  Court  or  by  the  Judge  thereof, 
render  to  his  said  wards,  or  to  their  executors  or  administrators,  a  true 
and  just  account  of  all  goods,  moneys,  interest,  rents,  profits,  property 
or  other  estate  of  his  said  wards,  which  shall  have  come  into  his  hands 
or  possession  or  under  his  control,  and  will  thereupon  without  delay 
deliver  and  pay  over  to  his  said  wards  or  to  their  executors  or 
administrators  the  estate  or  the  sum  or  balance  of  money  which  may  be 
in  Ms  possession  or  under  his  control  belonging  to  his  wards,  deducting 
therefrom  and  retaining  such  reasonable  sum  for  his  expenses  and  charges 
as  shall  upon  an  audit  of  his  accounts  be  allowed  by  the  Court  or  the 
Judge. 

[L.S.]  

Registrar. 
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TABLE  OF  FEES. 

[The  following  are  the  "altered  fees"   within  the  meaning,  as  it  would 
seem,  of  sec.  75  S.  C.  A.,  quod  vide.] 


Registrar's  Fees — Non-Contentious  Business. 

The  following  shall  be  the  tariff  of  fees  to  be  taken  by  the  Registrars 
of  the  Surrogate  Court  for  duties  and  services  in  respect  of  non-conten- 
tious business  in  the  said  Court : 

1.  For  services  rendered  under  Sections  67  and  68  of  the  Act  (see 

Rule  40),  where  the  value  of  the  property  does  not  exceed 

$400   *1  50 

2.  Receiving  and  examining  papers  and  entering  application 1  00 

3.  Every  necessary  notice  to  Surrogate  Clerk 25 

4.  Receiving  and  entering  certificate 25 

5.  Recording  every  bond  with  affidavits  of   justification  and  ex- 

ecution       1  00 

6.  (a)  On  every  grant  of  letters  probate  or  letters  of  administra- 

tion where  the  property  devolving  is  under  $1,000    1  00 

(b)  $1,000  and  under  $4.000 2  00 

(c)  $4,000  and  under  $10,000 3  00 

(d)  $10,000  and  under  $20,000    4  00 

(e)  $20,000  and  upwards   5  00 

7.  Submitting  papers  with  Registrar's  report  thereon  to  Judge  to 

lead  grant 50 

8.  Recording  grant  or  other  instruments  under  Rule  46,  or  letters 

of  guardianship,  per  folio     10 

9.  For  preparing  probate  or  letters  of  administration  or  of  guard- 

ianship   issued    under    Seal    of    the    Court,   each   instru- 
ment    ?5 

10.  Ditto — If  grant  is  special 1  00 

11.  Transcript  of  will,  per  folio 10 

12.  Certified  copy  of  will  in  addition,  per  folio 10 

13.  Drawing  special  orders  or  other  papers  directed  by  Judge,  per 

folio   10 

14.  Taking  every  affidavit  or  administering  oath  to  a  witness  ....  20 

15.  Attending  and  entering  every  order  or  minute   50 

16.  Every  summons  or  order,  and  every  instrument  or  other  pro- 

cess under   seal,  not  otherwise   provided  for,  if    prepared 

by  the  Registrar,  per  folio,  including  fee  for  sealing 20 
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17.  For  looking  up  original  will  or  instrument  and  inspection,  or 

for  general  search  into  proceedings   $0  30 

18.  Every  other  search 20 

19.  Every  necessary  certificate  granted  by  Registrar 50 

20.  Exemplification  under  seal 1  00 

If  exceeding  5  folios,  per  folio  on  the  excess.         10 

21.  For  depositing  every  will  of  a  living  person  for  safe  custody, 

including  a  deposit    receipt    50 

22.  Issuing  every  subpoena 50 

23.  Writing  every  necessary  letter    25 

24.  Filing  every  necessary  paper   10 

25.  Attending  audit,  including  filing  necessary  papers  thereat. ...  50 

26.  For  taxing  costs  and  granting  certificate 50 

27.  Receiving,  entering  and  filing  caveat 50 

28.  Warning  to  caveat  and  entering  the  same   30 

29.  Postage  and  stamps  and  all  other  necessary  disbursements  to 

be  added  in  all  cases. 
(No  fee  allowed  for  filing  papers  in  non-contentious  business  before 
probate  or  letters  granted). 
On  proof  of  Will   in   Solemn  Form,  and  in   proceedings   for   revoking 
probate,  or  letters  of  administration,  or  for  the  removal  of  a  guar- 
dian. 

1.  If  the  proceedings  are  disputed  or  contentious  the  same  fees  may  be 

charged  by  the  Registrar  as  in  contentious  proceedings. 

2.  If  the  proceedings  are  undisputed  the  same  charges  may  be  made  by 

him  as  in  non-contentious  proceedings. 


II. 

Registrar's  Fees — Contentious  Business. 

1.  Receiving,  entering,  arid  filing  caveat,  and  transmitting  notice 

thereof  to  Surrogate  Clerk $0  75 

2.  Warning  to  caveat,  and  entering  same 30 

3.  Receiving,  entering  and  filing  bond  on  appeal    25 

4.  Searching  for,  making  up  and  transmitting  papers  to  Court  of 

Appeal  or  High  Court  of  Justice   50 

5.  Every  certificate  for  which  no  other  fee  is  payable    50 

6.  On  every  citation,  summons  or  Judge's  order     50 

7.  Search  in  Registrar's  books  or  files    20 

8.  Looking  up  original  will  or  instrument,  and  inspection,  or  for 

general  search  into  proceedings 30 

9.  Filing  every  necessary  paper  10 
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10.  Filing  and  entering  every  paper  required  to  be  minuted 90  10 

11.  Entering  every  record  or  issue  deposited  for  trial 50 

12.  Every  subpoena   50 

13.  Administering  oatb  or  taking  an  affidavit    20 

14.  Entering  decree,  or  order  in  pursuance  of  judgment,  if  under 

five  folios 50 

15.  If  over  five  folios,  per  folio  10 

16.  Entering  every  order  or  decree  requiring  to  be  entered  in  the 

Court  book,  not  otherwise  specified,  per  folio 10 

17.  Issuing  every  Writ  under  Seal  of  the  Court,  except  Subpoena  ..        50 

18.  For  every  office  copy  or  extract  of  a  minute,  order,  decree,  or 

other  document  filed  or  deposited  in  the  office  of  the  Regis- 
trar, per  folio 10 

19.  For  the  seal,  in  addition  to  the  fee,  for  the  copy,  and  collating, 

if  required    25 

20.  Every  necessary  letter 25 

21.  Taxing  every  bill  of  costs,  and  granting  certificate   80 

DISBURSEMENTS. 

22.  All  outlays  for  postage  and  stamps  as  disbursed  to  be  added  in  all 

cases. 

23.  After  contentious  proceedings  are  closed  and  a  decree  for  probate 

granted,  or  letters  of  administration  have  been  decreed  to  either 
party,  the  Registrar,  in  addition  to  the  foregoing  fees,  shall  be 
entitled  to  receive  for  business  done  the  like  fees  as  in  non-con- 
tentious cases. 
On  proof  of  Will  in  Solemn  Form  and  in  proceedings  for  revoking 
probate,  or  letters  of  administration,  or  for  the  removal  of  a 
guardian. 

1.  If  the  proceedings  are  disputed  or  contentious  the  same  fees  may  be 

charged  by  the  Registrar  as  in  contentious  proceedings. 

2.  If  the  proceedings  are  undisputed  the  same  fees  may  be  charged  by 

him  as  in  non-contentious  proceedings. 


III. 

Fees  and  Costs  to  Solicitors  and  Counsel. 
The  following  shall  be  the  tariff  of  fees  and  costs  to  be  allowed  in 
respect  of  proceedings  in  the  Surrogate  Courts,  in  non-contentious  cases^ 
to  Solicitors  and  Counsel  practising  therein,  viz  : 
1.  Drawing  all  necessary  papers  and  proofs  to  lead  grant   and 
obtaining  order  for  probate,  or  letters  of  administration,  in 
ordinary  cases  and  taking  out  same 
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(a)  When  the  value  of  the  property  devolving  is  under  $1,000.  $6  00 

(b)  $1,000  and  under  $4,000    8  00 

(c)  $4,000  and  under  $10,000    12  00 

(d)  $10,000  and  under  $20,000 20  00 

(e)  $20,000  and  upwards  ..  30  00 

2.  In  cases  of  temporary  administration,  or  administration  grant- 
ed pending  any  suit  touching  the  validity  of  a  will,  or  for 
obtaining,  recalling  or  revoking  any  probate  or  grant  of 
administration    10  00 

(May  be  increased,  in  discretion  of  Judge,  in  cases  of  a 
special  or  important  nature,  to  a  sum  not  exceeding 
$20.00). 

3.  For  obtaining  letters  of  guardianship  a  fee  of  ten  dollars  ($10.00) 

in  addition  to  all  necessary  disbursements  may  be  allowed, 
to  be  increased,  in  the  discretion  of  the  Judge,  in  cases  of  a 
special  or  important  nature,  to  a  sum  not  exceeding  twenty 
dollars  ($20.00). 

AUDIT    AND    PASSING   ACCOUNTS   OF   EXECUTOR   OR  ADMINISTRATOR. 

Where  the  inventory  and  accounts  are  brought  in  voluntarily  and 
the  next  of  kin  or  legatees,  or  devisees,  or  creditors  do  not  appear,  or 
appearing,  there  are  no  contentious  proceedings  or  dispute  about 
accounts. 

4.  Taking  instructions  $2  00 

5.  Preparing  and  bringing  in  accounts  if  less  than  ten  folios  ....  3  00 

6.  If  exceeding  ten  folios,  per  folio  above  10      20 

7.  Each  necessary  copy,  per  folio 10 

8.  Affidavit  verifying  same    1  00 

9.  Attending  to  get  sworn  to 50 

10.  Attending  to  file  same,  and  petition    25 

11.  Petition  and  taking  out  appointment  for  consideration  there- 

of         2  00 

12.  Each   necessary   copy  of   petition   and   of   appointment,   per 

folio   10 

13.  Attending  to  serve  such   persons  as  the  Judge   shall  direct, 

each   , 25 

11.  Affidavit  of  service,  including  attendance  and  paid  commis- 
sioner            50 

15.  Attending  the  audit,  and  exhibiting  accounts  and  vouchers,  and 

numbering  same    5  00 

16.  If  engaged  more  than  two  hours,  for  each   subsequent  hour 

necessarily  engaged   2  00 

h.s.c. — 40 
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17.  Drawing  np  order  for  allowance  to  executor  or  administrator, 

and  order  for  the  passing  of   the  accounts  and  engrossing, 
including  copies • $1  00 

18.  Bill  of  costs  and  copy    50 

19.  Attending  taxation 50 

Where  the  accounts  are  brought  in  by  citation  or  Judge's  order, 
and  the  proceedings  are  compulsory,  or  contentious,  or  where 
there  are  disputed  accounts. 

20.  For  citation  or  order  and  serving  same,  and  subsequent  proceedings 

taken  thereupon  by  the  solicitor  and  counsel,  where  counsel 
properly  attend,  the  same  fees  may  be  charged  and  allowed  in 
taxation  in  all  respects  as  in  case  of  contentious  proceedings. 

21.  To  the  solicitor  of  the  executor  or  administrator  cited,   and  to  his 

counsel,  where  counsel  properly  attend,  the  same  fees  may  be 
charged  and  allowed  in  taxation  as  in  the  case  of  contentious 
proceedings. 

22.  For  preparing  accounts  and  bringing  in  the  same  and  all  subsequent 

proceedings  up  to  passing  accounts  and  order  granting  allowance 
to  executor  or  administrator  (when  taken  or  made),  the  same  fees 
may  be  charged  and  allowed  in  taxation  as  the  foregoing  items  4 
to  19  inclusive,  respectively,  when  applicable. 

23.  For  taking  out  subpoena,  and  making  copies,  and  getting  the  same 

served  (when  necessary),  the  same  fees  may  be  charged  and 
allowed  at  taxation  as  for  similar  services  rendered  in  contentious 
proceedings. 
For  proof  of  will  in  solemn  form  and  attending  the  same  on  behalf 
of  those  interested,  or  cited  to  appear  ;  in  proceedings  for  revoking 
probate,  or  letters  of  administration,  or  for  the  removal  of  a 
guardian  ;  and  for  intervening  on  behalf  of  an  heir-at-law  or 
other  interested  party. 

24.  If  the  proceedings   are  disputed,  the  same  or  similar  fees  and  costs 

may  be  charged  and  allowed  on  taxation  as  in  contentious   cases 
according  to  their  special  importance. 
For  allowance  to  sheriffs  and  witnesses  and  other  disbursements,  see 
post. 

IV. 

In  Contentious  Business. 

The  following  shall  be  the  tariff  of  fees  and  costs  to  be  allowed  in 
respect  of  proceedings  in  the  Surrogate  Courts  in  contentious  cases  to 
Solicitors  and  Counsel  practising  therein,  viz  : 
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INSTRUCTIONS. 

1.  For  caveat,  or  warning  of   caveat,  for  revoking  probate    or 

letters   of  administration,  or  for  the  removal  of  a   guar- 
dian    $3  00 

2.  For  new  letters  of  guardianship 1  00 

3.  For  proof  of  will  in  solemn  form 1  00 

4.  For  statement  of  claim  or  other  pleading I  00 

5.  For  citation,  summons,  or  Judge's  order 1  00 

6.  For  interrogatories 1  00 

7.  For  special  affidavits,  in  discretion  of  Judge   75 

8.  For  inventories,  or  bringing  in  accounts   1  00 

9.  To  defend   suit,   or  to   appear  on   behalf  of   any  interested 

party 2  00 

10.  For  brief,  or  case  for  hearing 1  00 

DRAWING    INSTRUMENTS,    INTERROGATORIES,    ETC. 

11.  Preparing  caveat,  or  warning  to  caveat,  and  attending  and 

entering  either    1  00 

12.  Interrogatories,  per  folio 20 

13.  Renunciation  of  probate ;   attending  and  filing 75 

14.  Any  instrument  or  necessary  paper,  for  which  a  fee  is  not 

otherwise  allowed,  per  folio 20 

15.  Preparing  every  citation,  summons  or  order,  including  praecipe 

and  attendance,  if  drafted  by  solicitor 1  00 

16.  Preparing  and  entering  appearance  to  citation,  or  to  the  warn- 

ing of  caveat    50 

17.  Other  common  appearance,  and  filing  when  necessary     25 

18.  Drawing  and  engrossing  statement  of  claim,  or  other  pleading, 

1 0  folios  or  under   2  00 

19.  If  exceeding  10  folios,  for  every  additional  folio. . , 20 

ATTENDANCES. 

20.  Every  special  attendance  in  Chambers  in  the  course   of   a 

cause 1  00 

(To  be  increased   in   the   discretion   of  the   Judge,  not   to 
exceed) 3  00 

21.  Common  and  necessary  attendances  when  not  included  in  some 

other  provision  or  fee    25 


22.  All  necessary  notices,  if  five  folios  or  under,  inclusive  of  copy..        50 

23.  If  necessarily  exceeding  five  folios,  for  every  additional  folio. .         10 
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DECREE,   ETC. 

24.  Drawing  decree  or  order  for  probate,  or  grant  of  letters  of 

administration,  or  of  guardianship,  or  for  recalling  or  revok- 
ing probate,  or  grant  of  letters,  or  for  removal  of  a  guardian 
or  other  special  decree  or  order,  if  prepared  by  the  solicitor, 
per  folio    $0  20 

DRAWING    AFFIDAVITS,   ETC. 

25.  Of  service  or  other  common  affidavit,  including  attendance  and 

paid  commissioner 75 

26.  Necessary  special  affidavits,  not  exceeding  five  folios   1  00- 

27.  If  necessarily  above  five  folios,  per  folio  20 

28.  For  copy  of  caveat,  warning,  citation,  statement  of   claim,  or 

other  pleading,  or  necessary  paper  or  document,  when  not 

otherwise  provided  for,  per  folio    10 

29.  Fee  on  every  subpoena 75 

30.  For  every  copy  of  subpoena 20 

31.  Drawing  issue  or  copy  of  pleadings,  if  10  folios  or  under    ....     1  00 

32.  If  exceeding  10  folios,  per  folio 10 

33.  For   perusing  testamentary  papers,    or   other  documents,  in- 

cluding attendance  when  necessary,  in  the  opinion  of  the 
Registrar,  per  folio  3  cts.  (not  to  exceed  $1.00)   03 

34.  Fee  on  every  decree,  order  or  judgment  signed  by  the  Judge. .         50 

COUNSEL   FEES. 

35.  On  motion  of  course,  or  motion  for  order  nisi,  or  motion  to 

make  absolute,  in  matters  not  special 1  00 

36.  On  special  motion,  and  on  special  application  to  the  Court  or 

Judge  (only  one  counsel  fee  to  be  taxed) 3  00 

To  be  increased  in  the  discretion  of  the  Judge  to  a  sum  not  to 
exceed   6  00 

37.  On  argument  in  supporting  or  opposing  application  to  the  Court 

or  Judge,  argument  of  demurrer,  or  special  case 5  00 

To  be  increased  in  the  discretion  of  the  Judge  to  a  sum  not 

exceeding 10  00 

38.  Fee  with  brief  at  trial    10  00 

To  be  increased  by  the  Judge  at  his  discretion  in  cases  of  a 

special  or  important  nature,  and  on  notice  to  the  opposite 
party,  to  a  sum  not  exceeding  $25  (no  charge  to  be  made  by 
either  party  in  connection  with  such  application). 

39.  Fee  to  counsel  (when  counsel  attend)  on  argument  or  on  ex- 

amination in  Chambers,  where,  in  the  opinion  of  the  Judge, 

the  attendance  of  counsel  is  required  2  00 
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To  be  increased  (in  the  discretion  of  the  Judge)  to  a  sum  not 
exceeding ♦ $6  00 

40.  On  settling  pleadings,  interrogatories,  special  case  or  petition, 

or  advising  on  evidence,  in  the  discretion  of  the  Judge,  not 
exceeding 3  00 

JUDGMENTS    OR  DECREES. 

41.  Drawing  minute  of  judgment,  order  or  decree,  per  folio,  when 

prepared  by  solicitor  under  direction  of  the  Judge   20 

42.  For  every  hour's  attendance  before  Judge  on  settling  minutes..     1  00 


43.  Common  letters  necessary  in  the  course  of  the  cause,  including 

agency  letters 25 

BILL    OF    COSTS. 

44.  Drawing  bill  of  costs  for  taxation,  including  engrossing  and 

copy  for  Registrar,  per  folio    20 

MISCELLANEOUS. 

45.  At  the  close  of  contentious  proceedings,  and  on  decree  for  probate  or 

grant,  the  fees  to  the  solicitor  for  taking  out  probate,  or  letters  of 
administration,  or  of  guardianship,  shall  be  the  same  as  is  provided 
for  by  the  tariff  for  non-contentious  business. 

46.  Where  it  has  been  proved  to  the  satisfaction  of  the  Judge  that  pro- 

ceedings have  been  taken  by  solicitors  out  of  Court  to  expedite 
proceedings,  save  costs,  or  compromise  actions  or  disputes,  an 
allowance  is  to  be  made  therefor  in  the  discretion  of  the  Judge. 
This  shall  apply  whether  the  proceedings  are  contentious  or 
non-contentious.     (See  item  145  of  Tariff  Con.  Rules  of  Prac). 

DISBURSEMENTS. 

47.  The  fees  paid  to  the  Registrar  or  other  officer  of  the  Court,  together 

with  Court  fees,  stamps  and  postage  to  be  added  to  solicitor's  bill 
in  all  cases  whether  contentious  or  non-contentious. 

48.  In  cases  in  which  the  person  to  be  cited  or  served  cannot  be  served  in 

Ontario,  or  in  which  he  shall  avoid  service,  or  the  service  shall 
necessarily  be  effected  beyond  the  jurisdiction,  or  by  publication, 
such  a  sum  is  to  be  allowed  for  service  as^the  Judge  may 
consider  reasonable  under  the  circumstances,  together  with 
disbursments  for  publication  of  citation,  etc.,  when  necessary. 
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SHERIFFS. 


Sheriffs  shall  be  entitled  to  receive  the  same  fees  as  are  allowed  for 
like  services  in  the  County  Court. 

WITNESSES. 

There  shall  be  allowed  to  witnesses  the  same  fees  and  conduct  money 
or  travelling  expenses  as  are  taxable  in  the  County  Courts. 

[Note. — These  tariffs  are  provided  in  lieu  of,  and  not  in  addition  to 
any  previously  existing  tariff  applicable  to  and  heretofore 
allowed  to  solicitors  and  counsel,  in  respect  of  proceedings  in 
the  said  Surrogate  Courts  for  contentious  and  non-contentious 
business.] 

Framed  and  approved  under  the  Acts  of  the  Legislature  of  Ontario,  53- 
Vict.  chap.  17,  sec.  19,  and  sec.  78  of  the  Surrogate  Courts  Act. 

Signed  JOHN  H.  HAGARTY,  C.J.O. 

J.  A.  BOYD,  C. 

THOMAS  GALT,  C.J.,  C.P.D. 
F.  OSLER,  J.A. 
JAMES  MACLENNAN,  J.A. 
THOMAS  FERGUSON,  J. 
JOHN  E.  ROSE,  J. 
THOMAS  ROBERTSON,  J. 
W.  G.  FALCONBRIDGE,  J 
HUGH  MACMAHON,  J. 
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APPENDIX   III. 


EXAMPLE  OF  PROCEEDINGS  FOR  PROOF  IN  SOLEMN  FORM. 

Procedure  in  proving  a  will  in  Solemn  Form  since  the  Rules  of 
1892,  as  shown  by  the  records  of  the  Surrogate  Court  of  the  County  of 
York;  (a)  a  Judge's  order  taking  the  place  of  a  citation  under 
Rule  21. 

1.  Petition. 

(The  petition  is  in  the  form  of  the  application  for  probate  in  Common  Form, 
ante,  p.  580,  with  the  addition  of  a  prayer  that  the  will  may  be  proved  in 
Solemn  Form). 

Judge's  Order. 
In  the  Surrogate  Court  of 

In  the  matter  of  the  estate  of  J.  B.  M.  deceased. 

Between  H.  M.  plaintiff, 

and 
J.  M.,  F.  M.  and  E.  M.  defendants. 

Upon  the  application  of  H.  M.  (the  executor)  to  prove  the  will  of 
the  said  J.  B.  M.,  deceased,  in  Solemn  Form,  upon  reading  the  petition 
and  the  affidavits  of  the  said  H.  M.  and  the  affidavit  of  W.  J.  G. 

I  do  order  : — 

1.  That  a  copy  of  this  Order  and  of  the  said  petition  be  served  upon 
the  said  J.  M.,  F.  M.  and  E.  M.,  the  three  other  children  and  next  of  kin 
of  the  said  J.  B.  M. ,  deceased. 

2.  And  that  in  case  none  of  the  said  parties  dispute  the  validity  of 
the  said  alleged  will,  the  said  H.  M.  be  allowed  to  proceed  to  prove  the 
said  will  in  solemn  form  before  me  at  my  chambers  at  on 
the                day  of            189        ,  at                o'clock  in  the                noon. 

3.  And  that  in  case  any  of  the  said  parties  desire  to  dispute  the 
validity  of  the  said  will  that  he  or  they  do  cause  an  appearance  to  be 
entered  for  him  or  them  in  the  Surrogate  Court  of  the  County  of  York, 
and  that  they  do  file  and  serve  an  answer  to  the  said  petition  as  in  a  suit 
instituted  at  the  instance  of  the  said  H.  M.,  plaintiff,  against  the  said 

(a)  In  the  estate  of  John  B.  Milson,  deceased,  January  30th,  1894. 
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J.  M.,  F.  M.  and  E.  M.  defendants,  within  ten  days  from  service  upon 
them  of  this  order  and  said  petition  ;  and  that  the  said  parties  do  attend 
before  me  on  the  day  of  189        ,  at  the  place 

aforesaid,  when  further  directions  will  be  given  as  to  the  trial  of  the 
said  issues  (if  any),  and  I  also  reserve  the  costs  of  this  application  and 
order  until  the  said  day  of  next. 

Dated  at  the  day  of  189     . 

Judge  Surrogate  Court. 
Appearance. 

In  the  Surrogate  Court,  etc. 

(Style). 

of  the  of 

Solicitors  for  the  defendant  J.  M.,  who  is  the  lawful  child  and  one  of 
the  next  of  kin  of  the  said  deceased,  who  intends  to  oppose  the  grant  of 
probate  for  which  application  has  been  made  herein,  appear  for  him. 

Entered  the  of  189 

Plea. 
In  the  Surrogate  Court  of 

(Style). 

J.  M.  by  his  solicitors,  saith  that  the  paper  writing  bearing 

date  the  day  of  189  ,  and  alleged  by  the  plaintiff 

to  be  the  last  will  and  testament  of  J.  B.  M.,  late  of  in  the 

County  of  deceased,  was  not  executed  according  to  the 

provisions  of  the  Wills  Act  of  Ontario,  and  is  not  the  last  will  and 
testament  of  the  said  deceased. 

The  said  J.  M.  hereby  gives  notice  that  he  merely  insists  on  the  will 
being  proved  in  solemn  form,  and  only  intends  to  cross-examine  the 
witnesses  produced  in  support  of  the  will. 

Delivered  by  of  the  of  solicitors 

for  the  defendant  J.  M.,  the  19th  January,  1894. 

Judge's  Ordeb  for  Attendance  of  Witnesses. 
In  the  Surrogate  Court  of 

In  the  matter  of  the  estate  of  J.  B.  M.  deceased. 

Between  H.  M.  plaintiff, 

and 
J.  M.,  F.  M.  and  E.  M.  defendants. 

Upon  the  application  of  the  above  named  plaintiff  and  upon  hearing 
read  the  Order  herein  dated  the  day  of 

18        ,  and  the  Plea  of  J.  M.,  one  of  the  defendants, 
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I  do  order,  that  A.  M.,  H.  M.  and  M.  B.  C.  (b),  of  the 
of  do  attend  before  me  at  my  chambers 

in  the  on 

the  day  of  18        ,  at  the  hour  of 

o'clock  in  tbe  forenoon  to  give  evidence  in  tbis  matter. 

Dated  this  day  of  18 

(Sgd.) 

Judge  Surrogate  Court. 

Judge's  Order. 

In  the  Surrogate  Court  of  the  County  of 

In  the  matter  of  tbe  estate  of  J.  B.  M.,  deceased. 

Between  H.  M.,  plaintiff,  and  J.  M., 

F.  M.  and  E.  E.,  defendants. 

The  petition  of  the  above  named  plaintiff  that  probate  of  the  will  of 
the  late  J.  B.  M.  be  granted  in  solemn  form,  coming  on  to  be  heard  tbis 
day  before  me  in  the  presence  of  counsel  for  the  said  plaintiff  and  for 
the  defendants  upon  opening  of  the  matter,  and  upon  hearing  read  the 
said  alleged  will  of  the  said  J.  B.  M.  and  upon  hearing  the  depositions  of 
M.  J.  C,  A.  M.  and  H.  M.  and  W.  T.  W.  upon  hearing  what  was  alleged 
by  counsel  aforesaid, 

1.  I  do  find  that  the  alleged  will  of  the  said  J.  B.  M.,  bearing  date 
the  6th  day  of  November,  1893,  was  properly  executed  and  is  the  last 
will  and  testament  of  the  said  J.  B.  M.,  deceased,  and  do  declare  the 
same  accordingly. 

2.  And  I  do  further  order  that  the  said  will  filed  in  this  matter  be 
admitted  to  probate  in  solemn  form  and  that  letters  probate  of  the  said 
will  be  granted  to  H.  M.,  the  above  named  plaintiff. 

3.  And  I  do  further  order  that  the  costs  of  the  said  plaintiff  of  the 
said  petition,  and  of  the  proceedings  and  orders  had  thereunder,  be 
allowed  to  him  out  of  the  estate  of  the  said  J.  B.  M.  as  being  proper 
expenditure  by  him  in  connection  with  the  probate  of  the  said  will. 

Dated  this  30th  day  of  January,  1894. 


EXAMPLE  OF  PLEADING  IN  AN  ACTION  FOR  "REVOCATION 
OF  PROBATE." 

In  the  Surrogate  Court  of 

Between  A.  B.,  an  infant  (by  C.  B.,  her  guardian),  plaintiff. 

and 
D.  B.  and  E.  B.  defendants. 

(b)  These  were,  in  this  case,  the  two  witnesses  to  the  will  and  the 
executor. 


634  APPENDIX. 

Statement  of  Claim. 

1.  The  plaintiff  is  the  lawful  niece  and  one  of  the  next  of  kin  of 
F.  B.,  late  of  who  died  on  the  day  of 

IS         ,  a  widow  and  intestate. 

2.  The  defendants  are  the  executors  of  a  pretended  last  will  and 
testament  with  one  codicil  thereto,  the  said  will  and  codicil  both  bearing 
date  the  day  18  ,  and  purporting  to  have 
been  duly  executed  by  the  said  deceased. 

3.  The  said  defendants  duly  obtained  probate  in  common  form  of  the 
said  pretended  will  and  codicil  at  the  Surrogate  Court  of  Justice,  on 
the  day  of  18 

4.  The  plaintiff  says  that  the  said  pretended  last  will  and  codicil  were 
not  duly  executed  by  the  said  deceased  in  accordance  with  the  provisions 
of  the  Wills  Act  of  Ontario. 

5.  That  the  said  deceased  at  the  time  of  the  execution  of  the  said 
pretended  last  will  and  codicil  did  not  know  and  approve  of  the  contents 
thereof. 

6.  That  the  said  deceased  at  the  time  of  the  execution  of  the  said 
pretended  last  will  and  codicil  was  not  of  sound  mind,  memory  and  under- 
standing. 

7.  That  the  execution  of  the  said  pretended  last  will  and  codicil  was 
obtained  by  the  undue  influence  of  E.  B.,  of  in  the  county 
of                        and  M.,  his  mother. 

Tee  Plaintiff  Claims — 

1.  That  the  Court  will  pronounce  against  the  said  pretended  last 

will  and  codicil  and  revoke  the  grant  of  probate  in  common 
form  made  to  the  defendants  as  aforesaid  and  declare  that 
the  said  deceased  has  died  intestate. 

2.  That  the  Court  will  be  pleased  to  grant  administration  of  the 

personal  estate  of  the  said  deceased  to  the  plaintiff  or  to  such 
other  person  as  to  the  Court  may  seem  meet. 

3.  That  the  plaintiff  may  have  such  other  and  further  relief  in 

the  premises  as  to  the  Court  may  seem  meet. 
Delivered  this  day  of  ,  18     ,  by  of  ,  solicitors 

for  the  plaintiff. 
In  the  Surrogate  Court  of 

Between  A.  B.  an  infant  (by  C.  B.,  her  guardian)  plaintiff, 

and 
D.  B.  and  E.  B.  defendants, 

and 
G.  H.  party  cited, 

and 
J.  K.  and  S.  (his  wife)  and  N.  K.  interveners. 
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Statement  of  Defence  and  Counterclaim. 

1.  The  defendants  D.  B.  and  E.  B.  deny  that  F.  B.,  died  intestate,  and 
they  deny  the  several  allegations  in  paragraphs  4,  5,  6  and  7  of  the  state- 
ment of  claim. 

And  by  way  of  counterclaim  the  said  D.  B.  and  E.  B.  say  as 
follow  :— 

2.  The  will  and  codicil  referred  to  in  the  statement  of  claim  were 
signed  by  the  said  deceased  F.  B.  in  the  presence  of  two  witnesses 
present  at  the  same  time,  that  is  to  say  0.  P.  and  E.  B.,  who  subscribed 
the  same  in  the  presence  of  the  said  described. 

3.  The  deceased  was  at  the  time  of  the  execution  of  the  said  will  of 
sound  mind,  memory  and  understanding. 

4.  The  said  A.  B.,  G.  H.,  L.  K.  and  N.  K.  are  next  of  kin  of  the 
said  deceased. 

The  said  defendants  (plaintiffs  in  the  counterclaim)  claim  as 
follow  :— 

1.  That  the  Court  will  adjudge  probate  of  the  said  will  and  codicil 

in  solemn  form  of  law. 

2.  That  they  may  have  such  further  or  other  relief  as  the  nature 

of  the  case  may  require. 
Delivered  by  of  this  day  of  18     ,  solicitors  for 

the  defendant. 


Reply. 

The  plaintiff   denies   the   allegatious   contained  in  the  defendants' 
statement  of  defence  and  counterclaim  and  joins  issue  thereon. 

Reply  delivered  the  day  of  ,  18     ,  by  of 

solicitors  for  the  plaintiff. 
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PRACTICAL   DIRECTIONS  AND  FORMS 

FOR   DESCRIBING    TESTATORS   OR    INTESTATES   AND   OTHER   MATTERS  (a). 

As  a  general  rule  the  signature  of  a  testator  is  to  be  adopted  as 
his  name  although  it  differ  from  the  name  written  in  the  heading  of 
the  will. 

In  case  of  a  variation  between  the  name  of  the  testator  in  the 
heading  of  the  will,  and  the  name  signed  at  the  foot,  or  end  of  it,  if 
the  former  is  the  more  correct  of  the  two,  the  testator  should  be 
described  by  the  name  signed,  the  word  "  otherwise  "  followed  by 
the  name  given  to  him  in  the  will  being  added. 

If  the  testator's  name  is  wrongly  spelt  in  the  will,  and  the  will  is 
signed  by  his  initials  or  by  a  mark,  he  should  be  described  by  his 
corect  name,  the  word  "  otherwise  "  followed  by  the  name  written 
in  the  will  being  added. 

If  the  testator  is  described  in  the  will  as  "  the  elder,"  but  has 
not  so  subscribed,  such  description  is  not  to  be  inserted. 

If  the  testator  is  described  in  the  will  as  "  the  property,"  but  does 
not  so  subscribe,  he  should,  notwithstanding,  be  described  as  "  the 
younger,"  or  "  heretofore  the  younger,"  as  the  case  may  be. 

The  testator's  place  of  residence,  stated  in  the  will  or  codicil, 
must  form  part  of  his  description,  and  any  previous  or  subsequent 
residence  may  be  added,  provided  that  not  more  than  three  places 
of  residence  be  inserted. 

When  there  is  one  executor  or  executrix  only  named  in  the  will, 
he  or  she  should  be  described  as  "  the  sole  executor  "  or  "  the  sole 
executrix." 

When  there  are  more  executors  than  one,  if  they  are  all  females, 
they  are  to  be  described  as  "  the  executrixes."  If  they  are  all 
males,  or  partly  males  and  partly  females,  they  are  to  be  described 
as  "  the  executors." 

If  the  name  of  an  executor  or  executrix  is  mis-spelt  in  the  will, 
the  words  "  in  the  will  written  "  should  be  added  to  his  or  her  cor- 

(<i)  See  also  similar  directions  followed  in  the  Probate  Division, 
Eng.,  C.  &Tr.  11th  ed.  647. 
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rect  name,  and  if  the  two  names  be  identical  in  sound,  no  proof  of 
identity  is  required. 

If  an  executor  be  wrongly  described  in  the  will  as  "  the  elder," 
or  "  the  younger,"  or  by  a  wrong  Christian  name,  an  affidavit  is 
required  in  proof  of  the  identity  of  the  person  intended,  (a)  In  the 
goods  of  John  Chappell,  1894,  p.  98.)  whether  he  be  the  executor 
applying  for  the  grant,  or  an  executor  to  whom  power  is  to  be 
reserved. 

Whenever  it  appears  by  the  will  that  an  executor  or  executrix 
is  related  to  the  testator  as  father,  mother,  grandfather,  grand- 
mother, son,  daughter,  grandson,  granddaughter,  brother,  sister, 
uncle,  great  uncle,  great  aunt,  nephew,  niece,  great  nephew,  great 
niece,  he  or  she  is  to  be  so  described. 

Occasionally  greater  particularity  is  used.  If  a  testator  describe 
an  executor  as  "  his  nephew  A.,  son  of  his  brother  B.,"  that  execu- 
tor must  designate  himself  such  in  the  oath. 

Persons  applying  for  administration  are  to  be  described  in  the 
oaths  as  follows  : — 

A  wife    "the  lawful  widow  and  relict." 

A  husband  as  "  the  lawful  husband." 

A  father  "  the  natural  and  lawful  father  and  next  of 

kin. 

A  mother "then   natural   and   lawful   mother   and   only 

next  of  kin." 

A  child "the  natural  and  lawful  and  only  child  and 

only  next  of  kin,"  or  "  one  of  the  natural  and 
lawful  children  and  next  of  kin." 

A  brother "  the  natural  and  lawful  brother." 

A  sister "the  natural  and  lawful  sister." 

If  there  are  be  no  parents  living,  the 
brother  or  sister  is  further  to  be  described 
as  "  one  of  the  next  of  kin  "  or  the  "  only 
next  of  kin." 

A  nephew "the  lawful  nephew,"  and  "one  of  the"  or 

"  only  next  of  kin." 

A  niece "the  lawful   niece,"    and   "one    of  the"   or 

"  only  next  of  kin." 

If  a  brother  or  sister  be  living,  and  the 
nephew  or  niece,  being  the  child  of  a 
brother  or  sister  of  the  intestate,  who  died 
in  his  lifetime,  apply  for  administration, 
he  or  she  is  to  be  described  as  "  one  of  the 
persons  entitled  in  distribution  to  the  pro- 
perty of  the  deceased. 
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A  grandparent,  grandchild,  cousin,  etc.,  is  to  be  described  as 
"  lawful,"  and  "  one  of  the  next  of  kin,"  or 
"  only  next,  of  kin." 

This  particularity  of  description  is  not  used  in  all  cases,  though 
the  grantee  be  as  near  in  kindred  as  any  of  those  before  desig- 
nated, e.g.  an  executor  being  the  testator's  great-grandfather  is  not 
required  to  be  so  described  in  the  oath.  Persons  further  removed  in 
relationship  than  those  mentioned,  e.g.  cousins  of  any  degree,  are 
also  not  so  described. 

Letters  delivered  to  Senior.]— When  a  grant  is  made  to  two  par- 
ties in  equal  degree,  represented  by  distinct  practitioners,  the  grant 
is  extracted  by  and  delivered  to  the  senior,  as  to  admission,  of  the 
two. 

Deposit  of  Wills  in  the  Registries  for  Custody.] — "  The  will  or 
codicil  to  be  deposited  must  be  enclosed  in  a  sealed  envelope  and 
delivered  to  the  registrar  of  the  court  at  the  registry,  either 
by  the  testator  himself  or  by  some  person  specially  authorized  by 
him  to  deposit  the  same  on  his  behalf. 

"  In  case  the  testator  himself  deposits  his  will  or  codicil,  he  will 
be  required  to  sign  his  name,  in  the  presence  of  the  registrar,  to  an 
indorsement  on  the  envelope  in  which  the  will  or  codicil  is  inclosed, 
to  the  following  effect  : — 

"  '  This  sealed  packet  contains  the  last  will  and  testament, 
(or  codicil  to  the  last  will  and  testament,  or  last  will  and 
testament  and  codicil  thereto),  bearing  date  respectively 
[here  state  the  dates  of  all  the  papers  enclosed],  of  A.  B., 
of  etc.,  whereof  C.  D.,  of  etc.,  and  E.  F.,  of  etc.,  are 
appointed  executors,  and  the  same  are  brought  into  the 

registry  of  this  Surrogate  Court  of  by  me  for  safe 

custody,  there  to  remain  deposited  until  after  my  decease.' 
The  residences  of  the  testator  and  the  executors  should 
be  set  forth  in  this  indorsement,  and  also  the  date  of 
signature. 

"  In  case  the  testator  authorizes  some  other  person  to  deposit 
his  will  or  codicil  for  him,  he  will  be  required  to  subscribe  his  name, 
in  presence  of  an  attesting  witness,  to  an  indorsement  on  the  enve- 
lope in  which  the  will  or  codicil  is  enclosed,  to  the  following  effect: — 

"  '  This  sealed  packet  contains  the  last  will  and  testament, 
(or  codicil  to  the  last  will  and  testament,  or  last  will 
and  testament  and  codicil  thereto),  of  me,  A.  B.,  of  etc., 
whereof  C.  D.  and  E.  F.,  of  etc.,  are  appointed  execut- 
ors, and  I  authorize  G.  H.  to  deposit  the  same  for  safe 
custody  in  registry  of  the  Surrogate  Court  of  ,  there 
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to   remain   deposited   until   after   my  decease.'       (Signed) 

A.   B.      Witness  K.  L.'      The  residences  of  the  testator 

and  of  the  executors,  and  the  date  of  signature,  should 

be  set  forth  in  this  indorsement. 

"  The  packet  containing  the  will  or  codicil  must  be  accompanied 

by   an   affidavit   from  the   attesting   witness,   to   the   effect  that  the 

signature   of  the   testator   to   the  above  indorsement,   witnessed   by 

the  deponent,  is  in  the  proper  handwriting  of  such  testator,  and  was 

by  him  signed  in  the  deponent's  presence  on  the  day  mentioned  in 

the    indorsement,    and    that   the    signature    K.    L.    is    in    the    proper 

handwriting  of  the  deponent."      An  affidavit  will  also  be  required 

from  the  person  authorized  to  deposit  the  packet,  to  the  effect  that 

the  sealed  packet  produced   for  the  purpose  of  being  deposited   for 

safe   custody  in   the   registry   of   the   Surrogate   Court  of  ,   and 

on  the  back  of  which  the  deponent  has  signed  his  name,  is  at  the 
time  of  making  the  affidavit  precisely  in  the  same  state,  plight  and 
condition,  as  when  received  by  the  deponent  from  the  hands  of 
A.  B.  [the  testator],  on  a  day  to  be  mentioned  as  that  on  which  he 
received  it. 

"  The  last-mentioned  affidavit  is  to  be  sworn  before  the  regis 
trar  to  whom  the  packet  containing  the  will  or  codicil  is  delivered. 

"  A  minute  *  *  will  be  drawn  up  by  the  registrar,  setting 
forth  the  production  of  the  packet  containing  the  will  or  codicil,  and 
the  affidavits  (if  any),  and  when  and  by  whom  the  same  were  pro- 
duced, and  *  *  *  that  the  same  has  been  deposited  in  the  regis- 
try for  safe  custody."  (b) 


Additional  Forms,  Adapted  from  Forms  in  Use   in   Probate   Division, 
Eng.,  and   other   Forms. 


No.  I.]  AFFIDAVIT  AS  TO  A  TE3TATOR'S  KNOWLEDGE  OF  THE  CONTENTS  OF 
HIS  WILL,  IN  CASES  OF  BLIND  OR  OBVIOUSLY  ILLITERATE  OR  IGNORANT 
TESTATORS. 

The  following  additional  clause  to  be  added  to  Affidavit  of  subscribing 
witness,  ante,  p:  588. 

And  I  further  make  oath,  that  previously  to  the  execution  of  the 
said  will  by  the  said  testator,  the  same  was  duly  read  over  to  him 
by  me  (or  by  E.  F.  in  my  presence,  or  by  himself  in  my  presence), 

(b)  As  to  removal  of  wills  so  deposited,  see  S.  C.  R.  20  ;  and 
as  to  search  for  will  in  registry  see  Rule  6. 
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and  ho  the  said  deceased  at  such  time  seemed  thoroughly  to  under- 
stand the  same  (or  had  full  knowledge  of  the  contents  thereof). 
Sworn,  etc.  (Signed)  C.  D. 


NO.    II.  J       AFFIDAVIT     VERIFYING    ALTERATIONS    IN    A     WILL     (MADE     BY    A    SUB- 
SCRIBED   WITNESS). 

In  the  Surrogate  Court  of  the  County  of 

I,  C.  D.,  of  ,  make  oath  and  say,  that  I  am  one  of  the 

attesting  witnesses  to  the  last  will  and  testament  of  the  said  A.  B., 
late  of  ,  deceased,  the  said  will  being  now  hereunto  annexed 

and  bearing  date  the  day  '  18        ,  and  having  parti- 

cularly  observed    the    words  interlined   between   the 

and  lines  of  the  sheet  of  the  said  will,  make  oath 

and  say  as  follows  : — 

1.  That  the  said  testator  executed  the  said  will  on  the  day  of 
the  date  thereof  by  signing  his  name  at  the  foot  or  end  thereof  as 
the  same  now  appears  thereon,  in  the  presence  of  me  the  said  C.  D. 
and  E.  F.,  the  other  subscribed  witnesses  thereto,  both  of  us  being 
present  at  the  same  time,  and  we  thereupon  attested  and  subscribed 
the  said  will  in  the  presence  of  the  said  testator. 

2.  And  I  further  make  oath  and  say,  that  the  said  recited  inter- 
lineation was  written  and  made  in  the  said  will  previously  to  the 
execution  thereof. 

Sworn,  etc. 


NO.    III.]  AFFIDAVIT    AS    TO    DEATH    OF    ATTESTING    WITNESSES. 

In  the  Surrogate  Court  of  the  County  of 

We,  C.  D.,  of  .  widow,  E.  F.  of  ,  and  H.  J. 

of  ,   having   severally   with   care  and   attention   and   inspected 

the   last   will   and   testament   of   the   said   A.   B.,    late   of  , 

deceased,  the  said  will  being  now  hereunto  annexed,  beginning  thus. 
"  ending   thus  "  ,"  and  being  thus  subscribed,   "  A.  B.," 

and  having  also  observed  the  names  and  additions,  K.  L.,  etc.,  and 
M.  N.,  etc.,  set  and  subscribed  to  the  said  will  as  witnesses  attest- 
ing the  due  execution  thereof,  severally  make  oath  and  say  as 
follows  : — 
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1.  I,  the  said  C.  D.,  for  myself  say,  that  I  am  the  lawful 
widow  and  relict  of  the  said  testator,  and  the  sole  executrix  named 
in  the  said  will. 

2.  I,  the  said  C.  D.,  further  say,  that  I  have  made  inquiries, 
and  have  caused  inquiries  to  be  made  respecting  the  execution  of 
the  said  will,  and  by  means  of  such  inquiries,  I  have  ascertained 
that  no  person  or  persons  was  or  were  present  at  the  execution  of 
the  will,  save  and  except  the  said  testator,  and  the  said  K.  L.  and 
M.   N. 

3.  I,  the  said  E.  F.,  for  myself  say,  that  I  knew  and  was  well 
acquainted  with  the  said  A.  B.,  who  died  on  the  day  of  , 
18  ,  at  ,  for  many  years  before  and  down  to  the  time  of 
his  death,  and  that  during  such  period  I  have  frequently  seen  him 
write  and  subscribe  his  name  to  writings,  and  I  have  thereby 
become  well  acquainted  with  his  manner  and  character  of  hand- 
writing and  subscription,  and  I  say,  that  I  verily  and  in  my  con- 
science believe  the  names  A.  B.  subscribed  to  the  said  will  as  afore- 
said to  be  of  the  true  and  proper  handwriting  and  subscription  of 
the  said  A.  B.  deceased. 

4.  I,  the  said  E.  F.,  for  myself  say  that  I  knew  and  was  well 
acquainted  with  the  said  K.  L.,  whose  name  appears  subscribed  to 
the  said  will,  as  one  of  the  attesting  witnesses  thereto,  for 

years  before  and  down  to  the  time  of  his  death,  and  that  the  said 
K.  L.  died  on  or  about  the  day  of  ,  18 

5.  I,  the  said  E.  F.,  further  say,  that  during  the  period  of  my 
acquaintance  with  the  said  K.  L.,  I  frequently  saw  him  write,  and 
also  subscribe  his  name  to  writings,  whereby  I  have  become  well 
acquainted  with  his  manner  and  character  of  handwriting  and  sub- 
scription ;  and  I  further  say,  that  I  verily  and  in  my  conscience 
believe  that  the  letter,  name,  figures  and  words,  K.  L.,  etc.,  before 
recited,  and  now  appearing  set  and  subscribed  to  the  said  will,  as 
one  of  the  attesting  witnesses  thereto,  were  and  are  of  the  proper 
handwriting  and  subscription  of  the  said  K.  L. 

6;  I,  the  said  H.  J.,  for  myself  say,  that  I  am  a  cousin  of  the 
said  M.  N.,  whose  name  appears  set  and  subscribed  to  the  said  will, 
as  the  other  witness  thereto,  and  that  the  said  M.  N.  died  on  or 
about  the  day  of  ,  18      . 

7.  And  I,  the  said  H.  J.,  further  say,  that  I  have  frequently 
seen  the  said  M.  N.  write  and  subscribe  his  name  to  writings, 
whereby  I  have  become  well  acquainted  with  his  manner  and  char- 
acter of  handwriting  and  subscription  ;  and  I  further  say,  that  I 
in  my  conscience  believe  that  the  names  and  words  M.  N.,  etc.. 
before  recited,  and  now  appearing  set  and  subscribed  to  the  said 
h.s  c—  41 
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will,  as  one  of  the  attesting  witnesses  thereto,  were  and  are  of  the 
proper  handwriting  and  subscription  of  the  said  M.  N. 

Sworn  by  the  said  C.  D.,  E.  F.,  and  H.  J.,")  C.  D. 

severally  (a),  at  ,  this  day  [-  E.  F. 

of  ,  18      ,  before  me.  J  H.  J. 


No.    IV.]  AFFIDAVIT    AS    TO    ABSENCE    OF    ATTESTING    WITNESSES,    ETC. 

In  the  Surrogate  Court  of  the  County  of 

We,  C.  D.,  of  ,  in  the  county  of  ,  and  E.  F.,  of 

,   in  the   county  of  ,  jointly  and  severally  make  oath 

and  say  as  follows  : — 

1.  We  have  with  care  and  attention  inspected  the  last  will 
and  testament  of  the  said  A.  B.,  late  of  ,  in  the  county  of 

,     spinster,     deceased,    the    said    will    being    now    hereunto 
annexed,    beginning   thus   "  "    and   ending   thus   "  "   and 

being  subscribed  "  A.  B.,"  and  have  also  observed  the  names  and 
additions  G.  H.  and  I.  K.,  set  and  subscribed  to  the  said  will  as 
witnesses  attesting  the  due  execution  thereof. 

2.  I,  the  said  E.  F.,  further  say,  that  I  knew  and  was  well 
acquainted  with  the  said  testatrix,   who  died  on  the  day  of 

,18  ,   at  ,   for  many  years  before,  and  down  to 

the  time  of  her  death,  and  that  during  that  period  I  have  frequently 
seen  her  write  and  subscribe  her  name  to  writings,  and  I  have 
thereby  become  well  acquainted  with  her  manner  and  character  of 
handwriting  and  subscription,  and  I  say  that  I  verily  and  in  my 
conscience  believe  the  name  A.  B.,  subscribed  to  the  said  will  as 
aforesaid,  to  be  the  true  and  proper  handwriting  and  subscription 
of  the  said  A.  B.,  deceased. 

3.  I,  the  said  C.  D.,  for  myself  say,  that  I  am  the  sole  executor 
named  in  the  said  will,  and  that  I  have  made  inquiries  and  have 
caused  inquiries  to  be  made  respecting  the  execution  of  the  said 
will,  and  by  means  of  such  inquiries  I  have  ascertained  that  no 
person  or  persons  was  or  were  present  at  the  time  of  the  execution 
of  the  said  will,  save  and  except  the  said  testatrix,  and  the  said 
G.  H.  and  I.  K. 

4.  I,  the  said  E.  F.,  for  myself  say,  that  I  am  the  uncle  of 
the  said  I.  K.,  whose  name  appears  set  and  subscribed  to  the  said 
will,  as  one  of  the  attesting  witnesses  thereto,  and  that  the  said 
1.   K.,   in   the   month  ot  ,   18      ,   left  this  country   for  some 

(a),  See  S.  C.  Rule,  38,  ante. 
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part  or  place  abroad  unknown  to  this  deponent  and  has  not  since 
been  heard  of. 

5.  I,  the  said  E.  F.,  for  myself  further  say,  that  I  have  fre- 
quently seen  the  said  I.  K.  write  and  subscribe  his  name  to  writ- 
ings, whereby  I  have  become  well  acquainted  with  his  manner  and 
character  of  handwriting  and  subscription  ;  and  I  further  say,  that 
I  verily  and  in  my  conscience  believe  that  the  name  I.  K.  before 
recited,  and  now  appearing  set  and  subscribed  to  the  said  will  as 
one  of  the  attesting  witnesses  thereto,  were  and  are  the  true  and 
proper  handwriting  and  subscription  of  the  said  I.  K. 

(6  &  7.     Repeat  as  to  the  other  attesting  witness.) 

Sworn,  etc.  [  C.  D. 

I  E.  F. 


No.    V.J  AFFIDAVIT    OF    DOMICILE. 

In  the  Surrogate  Court  of  the  County  of 

I,  C.  D.,  of  ,  etc.,  make  oath  and  say,  that  I  knew 

and  was  acquainted  with  the  said  A.  B.,  late  of  ,  in  the 

State  of  ,  one  of  the  United  States  (or  other  foreign 

country,  as  the  case  may  be),  who  died  on  the  day  of  , 

at  .     And  I  further  say  that  the  said  deceased  was  at 

the  time  of  his  death  domiciled  in  the  said  State  of 

Sworn,  etc.,  (a). 


No.    VI.]  AFFIDAVIT    AS    TO    FOREIGN    LAW. 

In  the   Surrogate   Court   of   the  County   of 

I,  C.  D.,  of  ,  [an  advocate  or  other  person  conversant 

with  the  laws  of  the  country,  or,  in  Scotland,  a  writer  to  the  signet], 
make  oath  and  say  as  follows  : — 

1.  I  am  conversant  with  the  laws  and  constitutions  of  the  king- 
dom of 

2.  I  have  referred  to  the  last  will  and  testament  of  the  said 
A.  B.,  bearing  date  the  day  ,  18  ,  and  now 
hereunto  annexed,  and  I  say  that  the  said  will  is  made  in  con- 
formity with  and  is  valid  by  the  aforesaid  laws  and  constitutions. 

Sworn,  etc. 

(a  If  the  deponent  be  also  attesting  witness  to  the  will,  he 
should  also  depose  to  the  mode  in  which  the  will  or  codicil  was 
executed. 
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NO.    VII.]  AFFIDAVIT    TO    LEAD    CITATION    OR     JUDGE'S    ORDER    TO    ACCEPT    OK 

REFUSE    ADMINISTRATION. 

In   the   Surrogate   Court  of  the  County  of 

I,  C.  D.,  of  ,  make  oath  and  say,  that  A.  B.,  late  of 

,  deceased,  died  on  the  day  of  ,  18      ,  at 

,  intestate  without  child  or  parent,  leaving  E.  F.  his  law- 
ful widow  and  relict  him  surviving  : 

And  I  further  make  oath  and  say,  that  the  said  E.  F.  has  not 
taken  upon  her  as  yet  the  letters  of  administration  of  the  property 
of  the  said  deceased  : 

And  I  further  make  oath  and  say,  that  I  am  the  natural  and 
lawful  brother  and  one  of  the  next  of  kin  of  the  said  deceased,  and 
am  desirous  of  obtaining  letters  of  administration  of  the  property 
of  the  said  deceased  : 

And  I  further  make  oath  and  say,  that  the  estate  and  effects  left  by 
the  said  deceased  consist  of  (state  the  nature  and  amount  of  the 
property)  (c). 

Sworn,  etc. 

If  the  party  to  be  cited  reside  abroad,  insert  a  clause,  showing 
that  fact,  as  "  The  said  E.  F.  now  resides  in  the  Island  of  Bar- 
badoes,  and  has  no  agent  or  attorney  authorized  to  act  for  her  in 
this  Province." 


No.    VIII.]        AFFIDAVIT    OF    DEBT    TO    LEAD    CITATION    OR    JUDGE'S    ORDER. 

In   the   Surrogate  Court   of  the  County   of 

I,  C.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  B.r 

late  of  ,  deceased,  died  on  the  day  of  , 

18      ,   at  ,   intestate,   a  bachelor  without  parent,   brother 

or   sister,    uncle   or   aunt,    nephew   or   niece,   cousin   german   or   any 
other  known  relation  whatever  : 

And  I  further  make  oath  and  say,  that  the  said  deceased  was 
at  the  time  of  his  death  justly  and  truly  indebted  to  me  in  the  sum 
of  ,  of  lawful  money  of  Canada  for  work  and  labour  done, 

materials  found  and  goods  sold  and  delivered,  between  the 
day  of  ,  by  me  to  the  said  deceased  in  my  business 

of  a  [or  in  any  other  way],   and  that  no  part  of  such 

sum  has  since  been  received  by  me  or  by  any  person  on  my  behalf, 
but  that  the  whole  thereof  still  remains  justly  due  and  owing  me, 

(c)  Briggs  v.  Roope,   L.  J.  R.   (N.   S.),  vol.  29,  p.  96. 
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and  I  hold  no  security  whatever  for  the  same  or  any  part  thereof 
<b)  : 

And  I  further  make  oath  and  say,  that  the  property  of  the  said 
deceased  consists  of,  etc.  [state  amount  and  particulars]. 


No.    IX.]        AFFIDAVIT    TO    LEAD     CITATION     OR     JUDGE'S     ORDER    TO    EXHIBIT    AN 

INVENTORY. 

In  the   Surrogate   Court  of  the  County   of 

I,  C.  D.  [wife  of  W.  D.],  make  oath  and  say  as  follows  : — 

1.  The  said  A.  B.,  late  of  ,  deceased,  died  on  the 

day   of  ,   at.  ,   intestate,   leaving   him   surviving 

M.  B.,  his  lawful  widow  and  relict,  and  L.  S.  [wife  of  J.  S.],  me, 
this  deponent,  and  T.  B.,  spinster,  his  natural  and  lawful  and  only 
children  and  only  next  of  kin,  respectively,  the  only  persons 
entitled  in  distribution  to  his   estate  and  effects. 

2.  On  the  day  of  ,  letters  of  administration  of 
all  and  singular  the  property  of  the  said  deceased  were  granted  by 
this  Court  to  the  said  M.  B.,  the  lawful  widow  and  relict  of  the 
said  deceased. 

3.  The  said  M.  B.  has  sworn  the  property  of  deceased  under 
the  sum  of  ,  but  I  verily  believe  the  same  to  be  consider- 
ably less  than  the  true  amount  and  value  thereof. 

4.  Part  of  the  said  estate  consists  of  stock  and  growing  crops 
which  should  be  forthwith  valued  and  appraised  before  the  same 
are  removed  or  said  in  order  that  the  true  value  thereof,  as  assets 
belonging  to  the  said  estate,   may  be  satisfactorily  ascertained. 

5.  Under  the  circumstances  aforesaid,  and  upon  other  grounds, 
I  am  desirous  of  obtaining  from  this  Court  a  citation  or  order  call- 
ing upon  the  said  M.  B.  to  exhibit  upon  oath  a  true  and  perfect 
inventory  of  all  and  singular  the  estate  and  effects  of  the  said 
deceased. 

Sworn,  etc. 

(b)  The  date  of  debt  must  be  shown  ;  Aitkin  v.  Ford,  3  Hagg. 
194  ;    and  Rawlinson  v.  Burnell,  3  Sw.  &  Tr.  p.  479. 
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No.    X.]  AFFIDAVIT    TO    LEAD    CITATION    OR    JUDGE'S    ORDER    WHERE    THE 

PARTY    RESIDES    ABROAD. 

In   the   Surrogate   Court   of  the    County   of 

I,   C.  D.,  of  ,  make  oath  and  say  as  follows  : — 

1.  The  said  A.  B.,  late  ,  deceased,  died  on  the 

day  of  ,  18      ,   at  aforesaid,  intestate,   without  child 

or  father,  leaving  E.  F.,  his  lawful  widow  and  relict,  him  surviving. 

2.  The  said  E.  F.  now  resides  in  the  Island  of  Barbadoes,  and 
has  no  agent  or  attorney  authorized  to  act  for  her  in  thiB 
country  (e). 

3.  The  said  E.  F.  has  not  taken  upon  her  as  yet  the  letters  of 
administration  of  the  property  of  the  said  deceased. 

4.  I  am  the  natural  and  lawful  mother,  and  only  next  of  kin 
of  the  said  deceased. 

5.  The  property   of  the   said   deceased   consists   of,   etc. 
of,  etc. 

Sworn,  etc.  (Signed)  C.  D. 


NO.  XI.]  AFFIDAVIT    IN    PROOF    OF   LUNACY. 

In   the  Surrogate   Court   of   the   County  of 

We,  C.  D.,  of  ,  surgeon,  and  E.  F.,  of 

(nurse  at  a  lunatic  asylum),  make  oath  and  say  respectively  as  fol- 
lows : — 

And  I,  the  said  C.  D.,  for  myself  make  oath,  that  for  the  space 
of  years  now  last  past,   I  have  attended  in  my  profes- 

sional capacity  E.  B.  (who  is  as  I  am  informed  and  believe,  the 
natural  and  lawful  father  of  the  said  A.  B.,  late  of  r 

deceased),  the  said  E.  B.  being  a  patient  under  the  care  of  my 
fellow  deponent,  the  said  E.  F.,  at  the  asylum  or  house  for  the 
reception  of  lunatics  at  ,   aforesaid,   and  that  the  said 

E.  B.  hath  been  for  many  years,  and  is  now  a  lunatic,  and  totally 
incapable  of  managing  himself  or  his  affairs,  or  of  doing  any  act 
whatever  requiring  thought,  judgment  or  reflection,  and  is  not  likely 
soon  to  recover  the  use  of  his  mental  faculties. 

And  I,  the  said  E.  F.,  for  myself,  make  oath,  that  I  am  a  nurse 
at  the  said  lunatic  asylum  or  house  for  the  reception  of  lunatics, 

(e)See   Evans    v.     Burrell,    28   L.    J.   R.,   N.   S.,    83  ;      Atkin   v. 
Ford,  3  Hagg.  194,  and  in  note. 
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where  the  said  E.  B.  hath  been  for  years  last  past  con- 

fined thereat,  and  has  been  under  my  care  as  a  person  of  unsound 
mind,  and  that  he  is  a  lunatic  and  totally  incapable  of  managing 
himself  or  his  affairs. 

Sworn,  etc.,  by  the  said  C.  D.  and  E.  F.  before  me. 

(Signed         I         C.  D. 
I"         E.  F. 


No.  XII.]         AFFIDAVIT    TO    LEAD    ORDER    FOR    GUARDIAN    OF    INFANT    TAKING 
ADMINISTRATION. 

In   the   Surrogate   Court   of  the   County   of 

1,  C.  D.,  of  ,  make  oath  and  say  as  follows  : — 

The  said  A.   B.   of  ,  died  at  ,  aforesaid,   on  the 

day    of  18      ,    intestate,    a    widower,    leaving   E.    F.,    his 

natural  and  lawful  and  only  child,  who  is  now  an  infant  of  six 
years  and  upwards,  but  under  the  age  of  seven  years,  and  who, 
therefore,  as  I  am  advised,  is  by  law  incapable  of  acting  in  his  own 
name,  and  of  electing  a  guardian  to  act  on  his  part  and  behalf. 

2.  I  am  the  lawful  grandfather  and  the  next  of  kin  of  the  said 
infant,  and  I  am  ready  and  willing  to  undertake  the  guardianship 
of  the  said  infant  for  the  purpose  of  taking  letters  of  administra- 
tion of  the  property  of  the  said  A.  B.,  deceased,  for  the  use  and 
benefit  of  the  said  infant,  until  he  shall  attain  the  age  of  twenty- 
one  years. 

Sworn,  etc. 


NO.  XIII.]         AFFIDAVIT    TO    LEAD    ORDER    APPOINTING    GUARDIAN    OF    INFANT 

RENOUNCING. 

In  the  Surrogate  Court  of  the  County  of 

I,  C.  D.,  of  ,  in  the  County  of  ,  make  oath  and 

say,  that  A.  B.,  late  of  ,  deceased,  died  on  the  day 

of  ,   18      ,  a  widower  and  estate,  leaving  him  surviving 

E.  F.  and  G.  H.,  his  natural  and  lawful  and  only  children,  and 
only  next  of  kin,  who  are  now  in  their  infancy  to  wit,  the  said 
E.  F.,  of  the  age  of  years  and  upward,  and  the  said  G.  H., 

of  the  age  of  years  and  upwards,  but  respectively  under 

the  age  of  seven  years,  and  who,  therefore,  as  I  am  advised,  are 
by  law  incapable  of  acting  in  their  own  names  or  of  electing  a 
guardian  to  act  on  their  part  and  behalf. 
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And  I  further  make  oath  and  say.  that  I  am  the  lawful  grand- 
mother and  next  of  kin  of  said  infants,  and  am  ready  and  willing 
to  undertake  the  guardianship  of  the  said  infants,  for  the  purpose 
of  renouncing  on  their  part  and  behalf  all  their  right,  title,  and 
interest  to  and  in  the  letters  of  administration  of  the  property  of 
the  said  A.  B.,  deceased. 

Sworn,  etc. 


NO.    XIV.]  AFFIDAVIT    TO   LEAD    ALTERATION    IN    GRANT. 

In  the  Surrogate  Court  of  the  County  of 

I,  C.  D.,  of  ,  make  oath  and  say,  that  on  the 

day  of  ,  18      ,  letters  of  administration  of  the  property 

of  the  said  John  Davies,  late  of  ,  deceased,  were  granted 

by  the  Court  of  ,  to  me  this  deponent,  the  natural  and 

lawful  and  next  of  kin  of  the  said  deceased,  but  the  said 

deceased's   surname    was    in     the    same     letters     of     administration 
erroneously  written  and  spelt  "  Davis  "  instead  of  "  Davies." 

That  the  true  and  proper  surname  of  the  said  deceased  was 
"  Davies "  and  not  "  Davis,"  and  the  same  was  so  as  aforesaid 
written  and  spelt  "  Davis  "  entirely  through  error  and  by  mistake. 

That  I  am  desirous  that  the  said  letters  of  administration  may 
be  altered  by  substituting  for  the  said  surname  "  Davis "  now 
appearing  therein,  the  surname  "  Davies  "  as  the  true  and  proper 
surname  of  the  said  deceased. 

Sworn,  etc. 


No.  XV.]  JUDGE'S    ORDER    TO    ACCEPT    OR    REFUSE    LETTERS    OF    ADMINIS- 

TRATION. 

In  the  Surrogate  Court  of  the  County  of 

(Formal  commencement  as  in  No.  30.) 
Tt   is  ordered   that  within  days  after  the  service 

hereof  on  you,  inclusive  of  the  day  of  such  service,  you  do  cause  an 
appearance  to  be  entered  for  you  in  the  said  Surrogate  Court,  and 
accept  or  refuse  letters  of  administration  of  all  and  singular  the 
property  of  the  said  deceased,  or  show  cause  why  the  same  should 
not  be  granted  to  the  said  A.  B.,  a  creditor  of  the  said  deceased. 
And  in  default  of  your  so  appearing  and  accepting  and  extracting 
the  said  letters  of  administration,  such  order  will  be  made  as  to 
the  Court  may  seem  meet. 
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NO.    XVI.]       AFFIDAVIT    TO    LEAD    JUDGE'S    ORDER    TO    A    SOLICITOR    TO    BRING  IN 
TESTAMENTARY    PAPER    (a). 

(Formal  Parts.) 
In  the  Surrogate  Court   of  the  County  of 

I,  C.  D.,  of  ,  make  oath  and  say  as  follows  : 

1.  The  said  A.  B.,  late  of  ,  deceased,  died  on  the 
day   of                           ,   18      ,   at  ,   having  made  and   duly 
executed  his  last  will  and  testament,  bearing  date  the  day 
of                       ,  18      ,  and  therein  appointed  me,  this  deponent,  sole 
ex  H-utor  and  universal  legatee. 

2.  The  said  original  will  was  immediately  after  the  execution 
thereof  handed  by  the  said  deceased  to  Ei  F.,  of  ,  his 
solicitor,  and  the  same  has  ever  since  remained,  and  now  is  in  the 
possession,  within  the  power,  or  under  the  control  of  the  said  E.  F., 
who  declines  to  deliver  it  up  to  me,  this  deponent. 

3.  And  I,  this  deponent,  am  desirous  that  the  said  will  should 
be  brought  into  the  registry  of  this  Court  in  order  that  I  may  prove 
the  same  or  otherwise  act  as  I  may  be  advised. 

And  I  further  say  that  the  said  E.  F.  resides  at 
bworn,  etc. 

(Signed)  C.  D. 

(The  Affidavit  to  lead  order  against  Executors  or  others,  may  be  framed 
from  the  foregoing.) 


NO.    XVII.]  CITATION    TO   ACCEPT    OR    REFUSE     ADMINISTRATION. 

Victoria,   by   the  grace  of  God,   of  the   United   Kingdom   of   Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith. 
To  the  next  of  kin  and  all  other  persons  having  or  pretending 
to  have  any  interest  in  the  estate  of  ,  late  of  , 

deceased. 

Whereas  it  appears  by  the  affidavits  of  ,   of  the 

of  and  ,  of  the  of 

,    aforesaid,    clerk,    dated    respectively   on   the  and 

days   of  ,   A.D.   18      ,   that  died 

on   or   about  the  day   of  A.D.   18      ,    and   intestate. 

but   died    leaving  of   the 

(a)  S.  C.  B.  21. 
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Now  this   is   to   command   you   that  within  days  after  the 

first  publication  hereof  you  do  cause  an  appearance  to  be  entered 
for  you  in  our  said  Surrogate  Court  of  the  county  of  ,  and 

accept  or  refuse  letters  of  administration  of  the  property  of 
the    said  ,    deceased.     And   take   notice 

that  in  default  of  your  so  appearing  and  accepting  or  refusing 
letters  of  administration  of  the  property  of  the  said  deceased, 
the  judge  of  our  said  court  will  proceed  to  decree  letters  of  admin- 
intration  to  the  said  ,  a  creditor  of  the  said  deceased. 

Witness,  Esquire,   Judge  of  our   said 

Surrogate  Court  at  ,  the  day  of  ,  A.D.  18    . 

Issued  on  Judge's  order. 

Registrar  Surrogate  Court, 


No.  XVIII.]     judge's  order  to  accept  or  refuse  limited  administration. 
(Formal  Parts.) 

In  the  Surrogate  Court  of  the  County  of 

It  is  ordered  that  A.  B.  do  within  days  after  service 

hereof  on  ,   inclusive  of  the  day   of  such   service,   cause   an 

appearance   to   be  entered   for  in  the   said   registry   of  said 

Surrogate  Court,  and  accept  or  refuse  letters  of  administration  of 
all  and  singular  the  property  of  the  said  deceased,  or  show  cause 
why  letters  of  administration  of  the  property  of  the  said  deceased 
limited  so  far  only  as  concerns  all  his  right,  title,  and  interest  in 
and  to  the  sum  of  dollars  with  interest  due,  and  to  become 

due  thereon,  secured  by  an  indenture  of  mortgage  bearing  date,  etc. 
(short  description  of  mortgage  or  other  instrument),  should  not  be 
granted  by  the  authority  of  our  said  Surrogate  Court  to  the  said 
C.  D.,  the  sole  person  entitled  to  or  beneficially  interested  in  the 
said  sum  of  dollars  or  to  some  person  to  be  named  by 

him  on  his  part  and  behalf. 

And  in  default  of  so  appearing  and  accepting  the 

grant   of   letters   of   administration     of   the    property    of    the    said 

deceased  limited  as  aforesaid,  or  under  such  other  limitations  as  to 

the  Judge  aforesaid  shall  seem  meet,   such  order  may  be  made  in 

absence  as  to  the  Court  may  seem  meet. 

Dated,  etc. 

Registrar. 
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No.  XIX.]      judge's  order  against  the  next  of  kin  (if  any)  and  all 

PERSONS    IN    GENERAL    TO    ACCEPT    OR    REFUSE    ADMINISTRATION. 

In  the  Surrogate  Court  of  the  County  of 

It  is  ordered  that,  within  days  after  the  service  hereof,  inclu- 
sive of  the  day  of  such  service,  the  said  E.  F.  do  cause  an  appear- 
ance to  be  entered  for  you  in  our  said  Court,  and  accept  or  refuse 
letters  of  administration  of  the  estate  of  the  said  A.  B.,  deceased,  or 
show  cause  why  the  same  should  not  be  granted  to  the  said  C.  D., 
a  creditor  of  the  said  deceased.  And  in  default  of  the  said 
E.  F.  so  appearing  and  accepting  or  extracting  the  said  letters  of 
administration,  the  Judge  of  our  said  Court  will  proceed  to  grant 
letters  of  adminstration  of  the  estate  of  the  said  deceased  to  the 
said   C.   D.,   your  absence  notwithstanding. 

Dated,   etc. 

[L.S.]  E.  F., 

Registrar. 


No.  XX.]  ORDER   FOR    PRODUCTION. 

In  the  Surrogate  Court  of  the  County  of 

Upon  hearing 

It  is  ordered  that  the  do,  do  within  ten  days  after  the 

service  of  this  order,  make  discovery  on  oath  of  the  documents 
which   are   or   have   been    in  possession  or   power  relating   to 

any  matters  in  question  in  this  action  and  that  the  costs  of  this 
appleation  be 

Dated  the  day  of  ,  18      . 


No.   XXI.]  ORDER   TO    PRODUCE    DOCUMENTS    FOR    INSPECTION. 

In  the  Surrogate  Court  of  the  County  of 

Upon  hearing  ,  and  upon  reading  the  affidavit  of 

filed  the  day  of  ,  18      ,  and 

It  is  ordered  that  the  do,  at  all  seasonable  times,  on 

reasonable  notice,  produce  at  the  office  of  solicitor,  situate 

at  ,  the  following  documents,  namely  ,  and  that 

the  be  at  liberty  to  inspect  and  peruse  the  documents  so 

produced    and    to   take   copies   and    extracts   thereof   and    abstracts 
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therefrom,    at  expense,    and    that    in    the    meantime    all 

further  proceedings  be  stayed,  and  that  the  costs  of  this  application 
be 

Dated  the  day  of  ,  18 


NO.  XXII.]  ORDER    FOR    COMMISSION    TO    EXAMINE    WITNESSES. 

In  the  Surrogate  Court  of  the  County  of 

Upon  hearing  and  upon  reading   the  affidavit  of 

filed  the  day  of  ,  18      ,  and 

It  is  ordered  as  follows  : 

1.  A  commission  may  issue  directed  to  of  a  com- 
missioner named  by  and  on  behalf  of  the              and  to            of 

a   commissioner   named   by   and   on   behalf  of   the  for   the 

examination    upon   interrogatories    and   viva   voce   of    witnesses    on 
behalf  of  the  said  and  respectively  at 

aforesaid   before   the   said   commissioners. 

2.  days  previously  to  the  sending  out  of  the  said  commis- 
sion, the  solicitor  of  the  said  shall  give  to  the  solicitor  of  the 
said  notice  in  writing  of  the  mail  or  other  conveyance 
by  which  the  commission  is  to  be  sent  out. 

3.  The  costs  of  this  order,  and  of  the  commission  to  be  issued 
in  pursuance  hereof,  and  of  the  interrogatories,  cross-interrogatories, 
and  depositions  to  be  taken  thereunder,  together  with  any  docu- 
ment, copy,  or  extract  and  the  official  copies  thereof,  and  all  other 
costs  incidental  thereto,  shall  be 

Dated  the  day  of  ,  18 


No.   XXIII.]  ORDER    APPOINTING    ADMINISTRATOR   AD    LITEM. 

(Formal  Parts.) 

for  the  purpose  only  "  of  attending  supplying,  substan- 
tiating, and  confirming  the  proceedings  already  had,  or  which  here- 
after may  be  had  in  the  action  in  the  High  Court  of  Justice,  or  in 
any  other  cause  or  action  which  may  be  commenced  in  the  same  or 
in  any  other  Court  between  the  parties  hereto,  or  any  other  parties, 
touching  or  concerning  the  subject  matter  of  this  action,  and  obey 
and  carry  into  execution  all  orders  and  directions  of  the  Court  relat- 
ing to   the  said   subject  matter  and   to   this  action  until  judgment 
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shall  be  entered  therein,  and  the  same  carried  into  execution,  and 
the  execution  thereof  fully  completed,  but  no  further  or  otherwise, 
or  in  other  manner  whatsoever.  (If  security  dispensed  with 
add  .      '  And    it   is    further    ordered    that   the 

giving  of  security  by  the  said  administrator  for  the  due  fulfilment 
of  his  duties  as  such  administrator  be  dispensed  with.') 

(See  instances  of  such  orders  on  file  in  Surrogate  clerk's  office  in 
the  cases  of  Confederation  Life  Association  v.  Calder,  H.  O.  J.  Ch. 
Div.  12  June,  1894  ;  and  Archer,  a  lunatic,  by  the  Toronto  General 
Trusts  Co.,  his  Committee,  v.  O'Malley,  6  April,  1894;  see  also  p.  209, 
ante.) 


XXIV.]  MOTION    PAPER. 

In  the  Surrogate  Court,  County  of. 

Between  At  B.,  plaintiff,  and  C.  D.,  defendant. 

In  the  estate  of  E.  F.,  deceased. 
E.  F.,  late  of  ,  died  on  the  day  of  ,  18      , 

intestate,  without  child  or  parent,  leaving  the  said  C.  D.,  his  lawful 
widow  and  relict  and  the  said  A.  B.,  his  natural  and  lawful  brother 
and  only  next  of  kin. 

The  said  C.  D.,  having  deferred  taking  upon  her  the  administra- 
tion of  the  property  of  the  said  deceased,  and  the  said  A.  B.,  on  the 
day  of  ,   extracted  a   citation,   under  seal  of  this 

Court,  against  her,  the  said  C.  D.,  to  accept  or  refuse  letters  of 
administration  of  the  property  of  the  said  deceased,  or  show  cause 
why  the  same  should  not  be  granted  to  him,  the  said  A.  B. 

This  said  citation  was  afterwards,  viz.,  on  the  day  of 

,  18      ,  personally  served  on  the  said  C.  D.,  and  was  on  the 
day  of  ,  18      ,  returned  into  this  honourable  Court. 

No  appearance  has  been  given  to  the  said  citation. 
The  above  averments  are  proved  by  affidavits  filed. 
The  Court  will  be  moved  by  counsel  to  decree  letters  of  adminis- 
tration of  all  and  singular  the  property  of  the  said  deceased  to  be 
granted  to  the  said  A.  B, 

(Signed)  ,  Solicitor,  etc. 


XXV.]  ORDER    ON    MOTION    FOR    MODE    OF    TRIAL. 

In  the  Surrogate  Court  of  the  County  of 

Upon   reading   the  notice   herein  to  the  defendant  in   person  of 
the  intention  to  apply  to  this  Court  for  the  mode  of  trial  of  this 
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cause,  dated  the  tenth  day  of  September  last,  the  affidavit  of  ser- 
vice thereof  and  the  enlargement  thereon  endorsed,  and  it  having 
been  further  enlarged  into  this  present  term,  and  on  the  application 
of  the  plaintiff's  solicitor,  and  hearing  what  was  alleged  by  coun- 
sel,— it  is  ordered  that  the  plaintiff  herein  do  proceed  with  the  trial 
of  this  cause  before  a  jury  at  the  next  Sittings  of  the 

County   Court   of   the    County   of  ,   at  ;    the 

record  to  be  entered  therefor,  and  all  proceedings  herein  to  be  had 
and  taken  for  such  trial  at  said  time  and  place  as  may  be  requisite 
and  necessary. 

And  it  is  further  ordered  that  the  questions  to  be  submitted  to 
and  tried  by  the  said  jury,  disclosed  in  the  pleadings  in  this  cause, 
are  and  shall  be  as  follows  : 

1st.  Was  the  paper  writing  alleged  to  be  the  last  will  and  testa- 
ment of  the  late  M.  W.,  deceased,  and  dated  the  second  day  of 
,  executed  according  to  the  provisions  of  the  Wills  Act 
of  Ontario. 

2nd.  Was  the  said  M  .W.,  deceased,  at  the  time  the  said  will 
bears  date,  to  wit,  on  the  second  day  of  ,  of  sound 

mind,  memory  and  understanding. 

3rd.  Did  the  said  M.  W.  execute  the  said  will  or  paper  writing 
last  aforesaid  not  as  of  his  own  free  will  but  contrary  to  his  inten- 
tions and  under  a^  mistake,  and  under  undue  influence  and  collusion. 

On  motion  of  Mr.  ,  of  counsel  for  the  said  plaintiff. 

Dated,  etc. 


XXVI.  CITATION. 

In  the  Surrogate  Court  in  the  County  of 

Whereas  it  appears  by  an  affidavit  of  C.  D.,  sworn  on  the 
day  ,  and  filed  in  the  registry  of  our  said  Surrogate  Court 

of  ,  that  on  the  day  of  ,  18      ,  letters  of  admin- 

istration of  all  and  singular  the  personal  estate  and  effects  of  E.  F., 
late  of  ,  deceased,  were  granted  by  our  said  Court  to  the 

said  A.  B.,  the  lawful  widow  and  relict  of  the  said  deceased  :  And 
whereas  it  further  appears  by  the  said  affidavit  that  the  said  C.  D. 
is  a  creditor  of  the  said  deceased  :  Now  this  is  to  command  you. 
the  said  A.  B.,  that  within  days  after  service  hereof  on  you. 

inclusive  of  the  day  of  such  service,  that  you  do  cause  an  appear- 
ance to  be  entered  for  you  in  the  registry  of  our  said  Court,  and 
by  virtue  of  your  oath,  bring  into  and  leave  in  the  said  registry 
upon    oath    a    true    and    perfect   inventory  of    all    and    singular    the 
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estate   of   the    said    deceased,    which   have    at   any    time    since    his 
death   come   into   your   hands,    possession,    or    knowledge  ;     and    by 
virtue   of  your   like   oath   render  a  just   and   true   account  of  your 
administration    thereof. 
Dated,  etc.,  as  before. 


No.    XXVII.]  NOTICE    OF  APPLICATION    FOB    LETTERS    OF    GUARDIANSHIP. 

(Required  by  Section  11,  Act  Respecting  Infants.) 
In  the  Surrogate  Court  of  the  County  of 

In  the  matter  of  the   Guardianship  of  the   Infant  Children  of 
C.  D.,  deceased. 

Application  will  be  made  to  the  Surrogate  Court  of  the  County 
of  ,  before  the  Judge  in  Chambers  at  the  Court  House 

in  ,   after  the  expiration  of  twenty  days  from  the   first 

publication  hereof  (by  the  infants,  or)  on  behalf  of  A.  B.,  of 
etc.  (state  relationship  of  applicant,  if  any),  for  an  order  appointing 
the  said  A.  B.  guardian  of  E.  F.  and  G.  H.,  infant  children  of  the 
said  C.   D.,   deceased. 

Dated  at  ,  this  day  of  ,  A.D.  18      . 

A.  B.  by  X.  Y., 

his  Solicitor,  etc. 


NO.   XXVIII]        NOTICE    UNDER    S.    36,  S.    C.    A.,    OF    APPLICATION    FOR    PROBATE. 

In,  etc. 

Notice  is  hereby  given  that  after  publication  hereof  in  three 
successive  issues  of  the  Ontario  Gazette,  the  undersigned  will  make 
application  to  the  Surrogate  Court  of  the  County  of  ,   for 

a  grant  of  letters  probate  of  the  will  of  ,  late  of  ,  formerly 

of  ,  who  died  at  ,  on  or  about  the  day  of 

,  having  at  the  time  of  his  death  no  fixed  place  of  abode 
in  the  Province  of  Ontario,  but  leaving  property  (or,  as  the  case 
may  be)   in  the  said   County  of  ,  to  be  administered,  which 

will  bears  date  the  day  of  ,  18      . 

Dated  at  ,  the  day  of 

A.  B.l 

&       '-  Executors. 
C.  D.J 

by  E.  F.,  their  Solicitor. 
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No.  XXIX.]     NOTICE   OF   APPLICATION,    UNDER   S    36,  S.    C.   A.,  FOK   LETTERS   OF 
ADMINISTRATION. 

Iii,  etc. 

Notice  is  hereby  given  that,  after  publication  hereof  in  three 
successive  issues  of  the  Ontario  Gazette,  the  undersigned  will  make 
application  to  the  Surrogate  Court  of  the  County  of  ,  for  a 

grant  of  Letters  of  Administration  of  the  property   of  ,   late 

of  ,  deceased,  who  died  at  ,  on  or  about  , 

intestate,  having  at  the  time  of  his  death  no  fixed  place  of  abode 
in  the  Province  of  Ontario,  but  leaving  property  (or,  as  the  case 
may  be)  in  the  said  County  of  ,  to  be  administered. 

Dated  at  ,  the  day  of  ,  A.D. 

A.  B. 
By  C.  D. 

Solicitor. 


No.  XXX.]  AFFIDAVIT    OF    SEARCH,    AND    NON    APPEARANCE. 

In  the  Surrogate  Court  of  the  County  of 

Style,  etc. 

I,  G.  H.,  clerk  to  L.  M.,  of  ,  solicitor  for  the  above  named 

plaintiff,  make  oath  and  say  as  follows  : — 

1.  On  the  day  of  ,  18  ,  the  said  L.  M.  extracted 
a  citation  (or  judge's  order,  as  the  case  may  be)  in  the  above 
named   suit. 

2.  On  the  day  of  ,  18  ,  I  duly  and  carefully 
searched  in  the  registry  of  this  Court  to  ascertain  whether  or  not 
any  appearance  to  the  said  citation  had  been  entered,  either  by  or 
on  behalf  of  the  above  named  defendant,  and  I  say  that  no  appear- 
ance to  the  said  citation  has  been  entered  either  by  or  on  behalf 
of  the  above  named  defendant. 

Sworn,  etc. 
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NO.  XXXI.]  AFFIDAVIT    AS    TO    THE    INSERTION    OF    ADVERTISEMENTS. 

In  the  Surrogate  Court  of  the  County  of 

Style,  etc. 

I,  E.  F.,  of  ,  solicitor,  make  oath  and  say,  that  I  am 

solicitor  of  C.  D.,  the  party  applying  for  letters  of  administration 
of  the  property  of  the  said  A.  B.,  late  of  ,  deceased  : 

And  I  further  make  oath  and  say,  that,  acting  on  behalf  of  the 
said  C.  D.,  I  caused  an  advertisement  requesting  the  relatives  (if 
any)  of  the  said  deceased  to  apply  to  me,  to  be  inserted,  once  in  the 
Toronto  morning  newspaper  called  the  ,  to  wit,  on 

the  day  of  ,  and  once  in  the  Toronto  morning 

newspaper  called  the  ,  to  wit,  on  ,  the  day 

of  (as   by   reference   to   the   said   newspapers   hereunto 

annexed  (/)  marked  respectfully  No.  1,  No.  2  and  No.  3,  will  more 
fully  appear),  but  that  no  application  whatever  has  been  made  to 
me  this  deponent  in  consequence  of  or  in  answer  to  the  said  adver- 
tisement, nor  have  I  been  able  to  obtain  any  information  respecting 
the  relatives  (if  any)  of  the  said  deceased. 

The  Affidavit  of  insertion  of  advertisement  for  recovery  of  lost 
will,  may  be  framed  from  this,  adding  : — 

No  application  has  been  made  to  me  this  deponent  in  conse- 
quence of  or  in  answer  to  the  said  advertisement,  nor  have  I  been 
able  to  obtain  any  information  respecting  the  original  will  therein 
referred  to. 

Sworn,  etc. 


NO.   XXXII.]  AFFIDAVIT    OF    RELICT    TO    LEAD    A    JOINT    GRANT. 

In  the  Surrogate  Court  of  the  County  of 
Style,  etc. 

I,   C.   D.,   of  ,  widow,  make  oath  and  say  as  follows, 

to  wit  : — 

1.    That  the  said  A.  B.,  late  of  ,  deceased,  died  on  the 

day  of  ,  18      ,  at  ,  intestate,  leaving  me, 

this  deponent,  his  lawful  widow  and  relict,  and  E.  F.,  G.  H.,  and 
I.  K.,  his  natural  and  lawful  and  only  children. 

(f)  The    newspapers    themselves    or    the    advertisement    as    the 
Judge  or  Registrar  may  require. 
h.s.c— 42 
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2.  That  I  have  been  advised  that  by  law  and  the  practice  of 
this  Honourable  Court,  as  the  lawful  widow  and  relict  of  the  said 
deceased,  I  am  entitled  primarily  and  by  preference  to  have  the 
letters  of  administration  of  the  property  of  the  said  deceased 
granted  to  myself  alone,  but  I  am,  notwithstanding  the  same,  con- 
senting and  desirous  that  the  said  E.  F.,  who  is  the  eldest  son  of 
myself  and  the  said  deceased,  be  joined  with  me  in  the  letters  of 
administration  of  the  property  of  the  said  deceased. 

Sworn,  etc. 


No.  XXXIII.]    CONSENT  OF  THE   OTHER   NEXT  OF   KIN   TO  A  GRANT   BEING    MADE 
JOINTLY    TO    RELICT    AND    ONE    NEXT    OF    KIN. 

In  the   Surrogate  Court  of  the  County  of 

Style,  etc. 

Whereas  A.  B.,  late  of  ,  deceased,  died  on  the 

day  of  ,  18      ,  at  ,  intestate,  leaving  C.  D. 

widow,  his  lawful  relict,  and  E.  F.,  G.  H.,  and  I.  K.,  his  natural 
and  lawful  and  only  children  : 

And  whereas  the  said  C.  D.  is  consenting  and  desirous  that  the 
letters  of  administration  of  all  and  singular  the  property  of  the 
said  deceased  be  committed  and  granted  to  her  jointly  with  the 
said  E.  F.  :      Now  we  the  said  G.  H.,  of  ,  and  I.  K.,  of 

,  do  hereby  severally  declare  that  we  expressly  consent, 
that  letters  of  administration  of  all  and  singular  the  property  of 
the  said  deceased  be  granted  and  committed  to  the  said  C.  D. 
widow,  and  E.  F.  jointly.  And  we  do  hereby  appoint  L.  M.,  of 
,  our  solicitor,  to  file  or  cause  to  be  filed  this  consent  for 
us  in  the  registry  of  this  Court. 

Signed,  sealed  and  delivered]  G.  H.  (L.S.) 

by  the   said    G.  H.    and  y  I.    K.  (L.S.) 

I.  K.  in  the  presence  of  J 

Witness. 


No.  XXXIV.]     NOMINATION    OF   A   PERSON    TO     TAKE    ADMINISTRATION    FOR    PUR- 
POSE   OF    A    SUIT    IN    CHANCERY. 

In  the  Surrogate  Court  of  the  County  of 
Style,  etc. 

Whereas  on  the  day  of  ,   18      ,   I,  the 

undersigned   A.   B.,   of  ,   instituted   au   action   in 
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the  High  Court  of  Justice  of  Ontario,  against  C.  D.  (since  deceased) 
and  others,  therein  (amongst  other  things)  setting  forth  [state  briefly 
the  averments  of  the  bill],  and  claim  of  relief  in  the  premises  as  in 
the  indorsements  on  the  writ  of  summons  in  said  action  is  set  forth: 

And  whereas  divers  proceedings  have  been  had  in  the  said  suit, 
but  no  further  proceeding  can  be  had  therein  until  there  is  a  legal 
personal  representative  of  the  said  C.  D.  before  the  said  Court  of 
Chancery  : 

And  whereas  the  said  C.  D.,  late  of  ,  deceased,  died 

on  the  day  of  ,  18      ,  at  ,  intes- 

tate, and  letters  of  administration  of  his  property  have  not  been 
granted  to  any  person  whomsoever,  so  that  there  is  not  any  legal 
personal  representative  of  the  said  deceased  competent  to  be  made 
a  party  to  the  said  suit  : 

Now  I,   the  said  A.  B.,  of  ,   the  plaintiff  aforesaid, 

do  hereby  authorize  and  empower  E.  P.,  of  ,  to  pro- 

cure letters  of  administration  of  the  property  of  the  said  C.  D.r 
deceased,  limited  to  the  purpose  only  to  become  and  be  made  a 
party  to  the  aforesaid  action  depending  in  the  High  Court  of  Jus- 
tice of  Ontario,  and  to  attend,  supply,  substantiate  and  confirm 
the  proceedings  already  had,  or  that  shall  or  may  hereafter  be  had 
therein,  or  in  any  other  action  or  proceeding  which  may  be  com- 
menced in  the  said  Court  or  in  any  other  Court  between  the  before- 
mentioned  parties,  or  any  other  parties,  touching  and  concerning 
the  matters  at  issue  in  the  said  action,  and  until  a  final  judgment 
shall  be  had  and  made  therein,  and  the  said  judgment  carried  into 
execution,  and  the  execution  thereof  fully  completed,  to  be  granted 
to  him  as  a  person  for  that  purpose  named  by  me  and  on  my  part 
and  behalf  ;    and  I  hereby  appoint  G.  H.,  of  ,  solicitor  to 

file  or  cause  to  be  filed  this  nomination  for  me  in  the  registry  of  the 
Surrogate   Court  of  the  County  of 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  ,  18      . 

Signed,  sealed  and  delivered] 

by  the  said  C.  D.  in  the  [r  (L.S.) 

presence  of  J 

Witness. 


NO.  XXXV.]  CONSENT    TO    A    LIMITED    GBANT    FOB    PURPOSES    OF    AN    ACTION 

IN  THE    HIGH    COURT  OF  JUSTICE. 

Style,  etc. 

Whereas   on  the  day  of  ,  18      ,  A.  B.,  of 

instituted    an    action    in    the    High    Court    of    Justice    for    Ontario, 
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against  C.  D.,  since  deceased,  and  others  therein,  (amongst  other 
things)  setting  forth  (state  briefly  the  averments),  and  claiming 
relief  in  the  premises,  as  in  the  indorsement  on  the  writ  of  sum- 
mons in  said  action  set  forth. 

And  whereas  divers  proceedings  have  been  had  in  the  said 
action,  but  no  further  proceedings  can  be  had  therein  until  there 
is  a  legal  personal  representative  of  the  said  C.  D.  before  the  said 
Court  : 

And  whereas  the  said  C.  D.,  late  of  ,  deceased,  died  on 

the  day  of  ,  18      ,  at  ,   a  bachelor 

and  intestate,  leaving  me,  the  undersigned  E.  D.,  his  natural  and 
lawful  father  him  surviving  ; 

Now  I,  the  said  E.  D.,  of  ,  do  hereby  declare  that  I 

expressly  consent  that  letters  of  administration  of  the  property  of 
the  said  deceased,  limited  to  the  purposes  only  (insert  words  of 
limitation  as  in  preceding  form),  may  be  granted  to  F.  G.,  of  , 

as  a  person  for  that  purpose  named  by  and  on  behalf  of  the  said 
A.  B.        And  I  do  hereby  appoint  H.  J.,  of  ,  my  solicitor,  to 

file  or  cause  to  be  filed  this  consent  for  me,  in  the  registry 

of  the  proper  Surrogate  Court  in  that  behalf. 

In  witness,  etc. 


NO.  XXXVI.]     BOND  (BY  CREDITOR    TAKING    ADMINISTRATION)  TO  PAY    PRO    RATA. 

Know  all  men,  etc.  (as  in  No.  18,  ante). 

The  condition  of  this  obligation  is  such,  that  if  the  said  C.  D., 
a  creditor,  and  administrator  of  the  property  of  A.  B.,  late  of 
,  deceased,   who  died  at  ,   aforesaid,   on  the  day 

of  ,   18      ,   do   out   of   the   property   of   the   said  deceased, 

which  shall  come  to  and  remain  in  his  hands  and  possession,  or  in 
the  hands  or  possession  of  any  other  person  or  persons  for  him, 
and  so  far  as  the  said  property  shall  thereto  extend,  pay  and  satisfy 
all  and  singular  the  just  debts  of  the  said  deceased,  in  a  due 
course  of  administration,  rateably  and  proportionately,  and  accord- 
ing to  the  priority  required  by  law,  and  not  unduly  preferring  his 
own  debt  or  the  debts  of  any  other  of  the  creditors  of  the  said 
deceased,  by  reason  of  his  being  administrator,  as  aforesaid,  then 
this  obligation  to  lie  void  and  of  none  effect,  or  else  to  remain  in 
full  force  and  virtue. 

Signed,  sealed  and  delivered  by  the )  CD.     (l.  s.) 

said  C.  D..  E.  F.,  and  G.  H.,  in  V  E.  F.     (l.  s.) 

the  presence  nf  )  G.  H.     (l.  s.) 

(N.B.— As  to  the  penalty  and  sureties  see  S.  C.  Rules  32-35.) 
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NO.  XXXVII.]  AFFIDAVIT    OF    EXECUTION    OF    BOND. 

In  the  Surrogate  Court  of  the 

In  the  property  of  deceased. 

I,  of  the  in  the  count      of 

make  oath  and  say  : — That  I  was  present  and  did  see 
the  within  bond  duly  executed  by  the  parties 

named  therein  ;  and  that  the  name  set  and 

subscribed  as  a  witness  thereto,  is  of  the  proper  handwriting  of  me,  this 
deponent,  and  that  the  same  was  executed  at  the  in  the 

count      of 

Sworn  before  me  at 

in  the 
Count      of 

this  day  of 

A.D.  189 

This  affidavit  is  filed  on  behalf Jof 

For  oath  of  justification,  vide  ante  p.  593. 


No.  XXXVIII.]       ADMINISTRATION    BOND    (56TH    SECTION    OF    S.  C.  A.). 

Know  all  men  by  these  presents,  etc.  (as  in  No.  18,  ante). 

(Recital  required  by  S.  C.  Rule  13.) 

The  condition  of  this  obligation  is  such,  that  if  the  above  named 
A.  B.,  the  person  appointed  by  G.  H.,  the  Judge  of  the  Surrogate 
Court  aforesaid,  under  and  by  virtue  of  the  56th  section  of  the 
"  Surrogate  Courts  Act,"  to  be  the  administrator  of  all  the  pro- 
perty and  effects  of  ,  late  of  ,  deceased,  who 
died  on  the  day  of  ,  18  ,  do,  when  lawfully  called 
on  in  that  behalf,  make  or  cause  to  be  made,  etc. 

(Proceed  as  in  No.  18  or  19,  ante,  as  the  case  may  be  to  the  end.) 


No.  XXXIX. J  ADMINISTRATION    BOND    DE    BONIS    NON. 

Know  all  men  by  these  presents,  etc.  (as  in  No.  18,  ante). 

The  condition  of  this  obligation  is  such,  that  if  the  above- 
named  A.  B.,  one  of  the  natural  and  lawful  children  and  next  of 
kin  of  H.  L.,  late  of  ,  deceased  (who  died  on  the  day 

°f  .    18      ),    and   the   intended   administrator  of   all    and 

singular  the  property  of  the  said  deceased,  left  unadministered  by 
L.    M.,    since   also   deceased,    whilst   living   the   lawful    widow    and 
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relict  of  the  said  deceased  do  (proceed  as  in  No.  18  or  19,  ante,  to 
the  end,  insertiug  tho  words  "  left  uaadministered,"  after  the  expres- 
sion  "  property,"— unless   by   the   context   it  appears   unnecessary). 


No.  XL  ]  ADMINISTRATION   DE    BONIS   NON. — GRANT. 

Style,  etc. 

Be  it  known  that  A.  B.,  late  of  ,  in  the  county  of  , 

deceased,  died  on  ,  18      ,  at  ,  intestate,  and  that  since 

his  death,  to  wit,  in  the  month  of  ,  18      ,  letters  of  adminis- 

tration, of  all  and  singular  his  property,  were  granted  and  com- 
mitted by  C.  D.  [insert  the  Court  from  which  the  grant  issued  and 
the  relationship  or  character  of  administrator]  (which  letters  of 
administration  now  remain  intermeddled  in  the  estate  of  the  said 
administration  now   remain  of  record   in  ),   who   after  taking 

such  administration  upon  him  intermeddled  in  the  estate  of  the  said 
deceased,  and   afterwards  died,   to   wit,  on  ,  leaving  part 

thereof    unadminstered,    and    that   on    the  day    of  , 

18  ,  letters  of  administration  of  the  said  property  left  so  un- 
administered,  were  granted  by  the  said  Surrogate  Court  to 
,  he  having  been  first  sworn  well  and  faithfully  to 
administer  the  same,  by  paying  the  just  debts  of  the  said  intestate, 
and  distributing  the  residue  of  his  estate  according  to  law,  and 
to  exhibit  a  true  and  perfect  inventory  of  the  said  property  so  left 
unadministered,  and  to  render  a  just  and  true  account  thereof 
whenever  required  by  law  so  to  do. 

(Signed)  E.  F. 

[L.S.]  Registrar. 

In  the  case  of  administration  (Will)  de  bonis  non  upon  death 
of  executors  the  above  Form  may  be  adapted  following  the  oath 
No.  107,  so  far  as  applicable. 


No.  XLI.j  LETTERS      OF     ADMINISTRATION      TO     ATTORNEY     OF     INTESTATE'S 

husband,  the  latter  BEING  out  of  the  jurisdiction,  (durante  absentia). 

(Formal  parts  as  in  Forms  22  or  23,  and  recitals.) 

*     *    *    intestate,  leaving  C.   D.,   her  lawful  husband,   her  sur- 
viving,  who  resides  at  San  Francisco,  in  etc.   (or  as  the  case  may 
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be),  and  had  at  the  time  of  her  death  a  fixed  place  of  abode  at 
,   in   the  said   county  of  ,   were  granted   by   the 

Surrogate  Court  of  the  to  E.  F.,  the  lawful  attorney  of 

the  said  C.  D.  for  the  use  and  benefit  of  the  said  C.  D.. 
and  until  he  shall  duly  apply  for  and  obtain  letters 
of  administration  of  the  property  of  the  said  deceased  to  be  granted 
to  him,  he,  the  said  E.  F.,  having  been  first  sworn  faithfully  to 
administer,  etc. 


No.  XLIL]   limited  administration  with  will  annexed  (durante  minor  e 

estate.) 

(Formal    Parts   see   Form    No.   22,   and   recitals   as   required   by    S. 
C.  R.  13.) 

And  be  it  further  known,  that  on  the  day  of  , 

letters  of  administration,   with  the  said  will  annexed,  of 

all  and  singular  the  property,  of  the  said  deceased,  were  granted  by 
the   Surrogate   Court  of   the  ,    County   of  ,   to 

E.  F.,  of  the  ,  of  ,  in  the  County  of  ,  the 

natural  and  lawful  uncle  and  next  of  kin,  and  the  guardian  law- 
fully assigned  (or  as  the  case  may  be)  to  him  the  said  C.  D.,  for 
the  use  and  benefit  of  him,  the  said  C.  D.,  and  until  he  shall  attain 
the  age  of  twenty-one  years  (g),  he,  the  said  E.  F.,  having,  etc. 
(conclude  as  in  No.  20). 


No.  XLIII.]     power  of  attorney  to  take  administration. 

Whereas  A.  B.,  late  ,  deceased,  died  on  the  day  of 

,    18      ,    at  ,    intestate,    leaving   surviving   him 

C.  D.,  his  lawful  widow  and  relict  : 

Now  I,  the  said  C.  D.,  the  lawful  widow  and  relict  of  the  said 
A.  B.,  at  present  residing  at  ,  hereby  nominate,  constitute 

and  appoint  E.  F.  of  ,  to  be  my  lawful  attorney  for  the 

purpose  of  obtaining  letters  of  administration  of  all  and  singular 
the  property  of  the  said  A.  B.,  deceased,  to  be  granted  to  him  by 
the  proper  Surrogate  Court  in  the  Province  of  Ontario,  for  my  use 
and  benefit,  and  until  I  shall  duly  apply  for  and  obtain  letters  of 
administration  of  the  property  of  the  said  deceased  to  be  granted 
to  me;    and   I  hereby  promise  to  ratify  and  confirm  whatever  my 

(g)  If  more  than  one,  until  one  of  them  shall  attain  the  age  of 
21    years. 
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said    attorney   shall   lawfully   do   or   cause   to   be   done   in   the   pre- 
mises. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal   this 
day  of  in  the  year  of  our  Lord  18 

Signed,  sealed  and  delivered]  [L.S.] 

in  the  presence  of  J 


no.  xl1v-]         power  of  attorney  to  take  administration  (will) 

(executors). 

Whereas  A.  B.,  late  of  ,  deceased,  died  on  the 

day   of  ,  18      ,   at  ,   having  made  and   duly 

executed  his  last  will  and  testament,  bearing  date  the  day 

of  ,  18      ,  and  thereof  appointed  C.  D.  and  E.  F.  execu- 

tors : 

Now  we,  the  said  C.  D.  and  E.  F.,  at  present  residing  at  , 

do  hereby  nominate,  constitute  and  appoint  G.  H.  of  ,  to  be 

our  lawful  attorney  for  the  purpose  of  obtaining  letters  of  adminis- 
tration (with  the  said  will  aunexed)  of  all  and  singular  the  property 
of  the  said  A.  B.,  deceased,  to  be  granted  to  him  by  the  proper  Sur- 
rogate Court  in  the  said  Province  of  Ontario,  for  our  use  and  bene- 
fit and  until  we  shall  duly  apply  for  and  obtain  probate  of  the  said" 
will  be  granted  to  us,  and  we  hereby  promise  (proceed  as  in  lust  Form.) 


no.  xlv.]        power  of  attorney  to  take  administration  (will) 
(residuary  legatee). 

Whereas  A.  B.,  late  of  ,  deceased,  died  on  the 

day  of  ,  at  ,  having  made  and  duly  executed 

his  last  will  and  testament  with  a  codicil  thereto,  the  said  will  bear- 
ing date  the  day  ,  18  ,  and  the  said  codicil  bearing 
date  the  day  of  ,  18  ,  and  in  and  by  his  said  will 
nominated  and  appointed  C.  D.  and  E.  F.  executors  :  and  whereas 
the  said  C.  D.  and  E.  F.  respectively  died  in  the  lifetime  of  the 
said  deceased  : 

Now   I,   G.   H.,   at  present  residing   at  ,   one   of  the 

residuary  legatees  named  in  the  said  will,  do  hereby  nominate,  con- 
stitute and  appoint  I.  K.  of  ,  my  lawful  attorney  for  the 
purpose  of  obtaining  letters  of  administration  (with  the  said  will 
and  codicil  annexed)  of  all  and  singular  (proceed  as  in  last 
Form   mutatis  mutandis.) 
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NO.  XLVI.]     POWER    OF    ATTORNEY    TO   APPLY    IN  ENGLAND     FOR    RE-SEALING    OF 
GRANT    MADE    IN    ONTARIO. 

Whereas   A.   B.,   late  of  in  the  and 

Province  of  Ontario  in  the  Dominion  of  Canada,  ,  deceased, 

died   on  the  day   of  18      ,   intestate   (or  as   the  case 

may  be)  and  entitled  to  personal  estate  within  the  said  Province, 
and  also  within  that,  part  of  Great  Britain  called  England,  and 
having  at  the  time  of  death  a  fixed  place  of  abode  at  , 

in    the    Province    aforesaid    and    having  domicile    within    the 

Province  aforesaid. 

And  whereas  Letters  of  Administration  of  all  and  singular  the 
property   of  the   said   intestate   were  on  the  day   of 

18      ,  by  the  Surrogate  Court  of  the  County  of  aforesaid, 

the  same  being  a  Court  of  probate  within  the  meaning  of  the 
Colonial  Probates  Act,  1892,  granted  and  committed  to  of  the 

of 

And    whereas    it    is    necessary    that   the   said    administrat 
should  be  authorised  by  the  proper  Court  in  that  behalf  to  admin- 
inster  the   said  personal  estate  of  the  intestate,   which  is  in  Eng- 
land. 

Now  I,  the  said  ,  hereby  nominate,  constitute  and 

appoint  of  England,   to  be  my   lawful 

attorney  to  apply  for  and  obtain  for  me  the  sealing  by  the  proper 
Court  in  that  behalf  in  England  under  the  Colonial  Probates 
Act,  1892,  of  the  said  Letters  of  Administration  granted  to  me  by 
the    Surrogate    Court   of  the   County   of  in   the   Province 

of  Ontario  aforesaid,  and  I  hereby  promise  to  ratify  and  confirm 
whatever  my  said  attorney  shall  lawfully  do  or  cause  to  be  done  in 
the   premises. 

In    witness    whereof   I    have    hereunto    set   my    hand    and    seal 
this  day  of  ,   etc. 

Signed,   sealed   and   delivered   in   the   presence   of  L.S. 


NO.  XL VII.]  OATH    FOR    DOUBLE    PROBATE. 

In  the  Surrogate  Court  of  the  County  of 

Style,  etc. 

I,  C.  D.,  of  ,  the  son  of  the  said  deceased,  make  oath  and 

say  as  follows  : 

1.    A.  B.,  late  of  ,  deceased,  died  on  the  day  of 

,   18      ,   at  ,   having  made  and  duly  executed   his 

last  will  and  testament,  bearing  date  the  day  of  . 

18      ,  and  thereof  appointed  E.  F.  and  me  the  said  C.  D.  executors. 
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2.  On  or  about  the  day  of  ,  18  ,  the  said 
E.  F.,  one  of  the  said  executors,  proved  the  said  will  in  this  Hon- 
ourable Court,  power  being  reserved  of  making  the  like  grant  of 
probate  to  me  the  said  C.  D.,  the  other  executor,  when  I  should 
apply  for  the  same  (as  by  the  acts  and  records  thereof  in  the  regis- 
try appears). 

3.  I   believe  the  paper  writing  {(J)   [proceed  as  in  No.  15]. 


NO.  XLVI1I.]     OATH    OF    EXECUTOR,    FORMER    PROBATE    HAVING    BEEN 

REVOKED. 

In  the  Surrogate  Court  of  the  County  of 
Style,  etc. 

1.  (See  No.  ).  appointed  his  son,  me  this  deponent,  sole 
executor . 

2.  Notwithstanding  the  premises  probate  of  an  earlier  will  of 
the  said  testator,  to  wit,  dated  the  day  of  ,  18  ,  was 
on  or  about  the  day  of  ,  18  ,  granted  by  this 
Honourable  Court  to  E.  F.  the  sole  executor  therein  named. 

3.  The  said  probate  has  been  since  voluntarily  brought  in  by 
or  on  the  part  and  behalf  of  the  said  E.  F.,  and  has  been  duly 
revoked  and  declared  null  and  void  to  all  intents  and  purposes  in 
the  law. 

4.  I  believe  the  paper,  etc.   (as  in  No.  15). 


No     XLIX.]  OATH    ON    PROVING    THE    DRAFT    OF    A    WILL. 

In  the  Surrogate  Court  of  the  County  of 
Style,  etc. 

1.  I,  C.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  B., 
late  of                    ,  widow,  deceased,  died  at  ,  on  the 

day  of  ,  having  made  and  executed  her  last  will  and  testa- 

ment,   bearing   date  the  day   of  ,    and   thereof 

appointed  her  son.  me  the  deponent,  sole  executor  : 

2.  And  I  further  say.  that  since  the  death  of  the  said  deceased 
the  said  will  has  been  lost  or  so  mislaid  that  it  cannot  now  be 
found : 

(g)  The  letters  probate  may  be  used  and  marked  by  deponent. 
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3.  And  I  further  say,  that  the  said  will  was  prepared  from  the 
draft  thereof  now  remaining  in  the  registry  of  this  Court,  and  that 
there  is  no  authentic  copy  of  the  said  will: 

4.  And  I  further  say,  that  on  the  day  ,  the 
Judge  of  this  Court  pronounced  for  the  force  and  validity  of  the 
said  will  as  contained  in  the  said  draft,  and  decreed  probate  of  the 
said  will  to  be  granted  and  committed  to  me  as  the  sole  executor 
therein  named,  limited  until  the  original  will  or  an  authentic  copy 
thereof  be  brought  into  and  left  in  the  registry  of  this  Court: 

5.  And  I  further  make  oath,  that  I  believe  the  said  paper 
writing  now  hereunto  annexed  and  marked  by  me  to  contain  the 
true  and  original  draft  of  the  said  will  of  the  said  testatrix:  That 
I  am  the  sole  executor  therein  named,  and  that  I  will  well  and 
faithfully  administer  the  property  of  the  said  testatrix,  limited 
until  the  said  original  will  or  an  authentic  copy  thereof  shall  be 
brought  into  and  left  in  the  registry  of  this  Court. 

[Proceed  as  in  Number  15  to  end.] 


NO.  L.]  OATH    ON    PROVING    A    COPY    OF    A    WILL,    THE    ORIGINAL    BEING 

LOST. 

In  the  Surrogate  Court  of  the  County  of 

Style,  etc. 

I,  C.  D..  of  ,  make  oath  and  say,  that  A.  B.,  late  of         , 

deceased,  died  on  the  day  of  ,  18      ,   at 

having  made  and  duly  executed  his  last  will  and  testament,  bearing 
date  the  day  of  ,  and  thereof  appointed  his  wife, 

D.   B.   (since  deceased),  and  me  the  said  C.  D.  executors. 

And  I  further  make  oath  and  say,  that  at  the  time  of  the 
death  of  the  said  deceased,  the  said  will  was  whole  and  uncan- 
celled, and  in  the  same  state  as  when  executed,  but  that  the  said 
will  has  since  been  lost,  or  so  mislaid  that  the  same  cannot  be  now 
found. 

And  I  further  make  oath  and  say,  that  shortly  after  the  death 
of  the  said  deceased,  a  copy  of  the  said  will  was  made  by  , 

of  ,   solicitor,  at  the  request  of  the  said  D.   B.,   widow, 

the  relict  of  the  said  deceased,  and  the  same  was  by  him  examined 
with  the  original   and  found   to  agree  therewith. 

And  I  further  make  oath  and  say,  that  I  believe  the  said  copy 
being  the  paper  writing  hereto  annexed  and  marked  by  me 
to  contain  a  true  and  faithful  copy  of  the  said  true  and  original 
last   will   and   testament  of  the  said  testator  ;    that   I  am  the   sur- 
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viving  executor  named  in  the  said  will  and  that  I  will  well  and 
faithfully  administer  the  property  of  the  said  testator,  limited 
until  the  said  original  will  or  a  more  authentic-  copy  thereof  shall 
be  brought  into  and  left  in  the  registry  of  this  Court. 

[Proceed   as   in   No.   lf>   to   the   end.] 


NO.  LI.]       OATH    ON    PROVING    THE    SUBSTANCE    OR    CONTENTS     OF    A    WILL. 

In  the  Surrogate  Court  of  the  County  of 
Style,  etc. 

I,   C.   D.,  of  ,  widow,  make  oath  and  say,  that  the  said 

A.  B.,  late  of  ,  deceased,  died  at  ,  on  the 

day  of  ,  having  made  and  duly  executed  his  last  will  and 

testament,   bearing  date  in  or  about  the  month  of  ,   and 

thereof  appointed   his  wife,  me,  this  deponent,  sole  executrix. 

And    I    further   make   oath    and    say,    that   after   the   date   and 
execution   of   the    said    will,   the   same    was   deposited   by    the   said 
deceased   in  his   writing-desk,   and   remained   therein  till  the 
day  of  ,   when  the  said    deceased    abandoned    his    then 

residence  at  ,   and  left  in  such  residence  his  said  writing- 

desk,  together  with  other  property  and  effects  belonging  to  him, 
and  notwithstanding  diligent  search  and  inquiry  have  since  been 
made  for  such  writing-desk  and  original  will,  the  same  cannot  be 
found,  and  are  believed  to  be  irrecoverably  lost  or  destroyed  : 

And   I   further  make  oath  and  say,  that  the  said  testator  died 
without   having  altered   or  revoked   his   said   will,   and  that  on  the 
day  of  ,   the  Judge  of  this   Court,   on   motion  of 

counsel,  decreed  probate  of  the  substance  of  the  said  will  of  the 
said  deceased  as  contained  in  an  affidavit  duly  made  and  sworn  to 
by  E.  F.,  of  ,  to  be  granted  to  me,  limited  until  the  said 

original  will  or  an  authentic  copy  thereof  be  brought  into  and  left 
in  the  registry  of  this  Court  : 

And  I  further  make  oath  and  say,  that  I  believe  the  paper 
writing  or  affidavit  hereto  annexed  and  marked  by  me  to  contain 
the  substance  of  the  said  true  and  original  last  will  and  testament 
of  the  said  deceased. 

[Proceed   as  in  Number  15,   mutatis  mutandis  to  the  end.] 
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NO.  LIL]     OATH    ON     PEOVINO    A    COPY     OF    A    WILL    TRANSMITTED     TO    ONTARAO, 
THE    ORIGINAL    BEING    IN    EXISTENCE    ELSEWHERE. 

In  the  Surrogate  Court  of  the  County  of 
Style,  etc. 

1.  As  paragraph  1,  No.  91. 

2.  And  I  further  make  oath  and  say,  that  the  said  will  was 
executed  by  the  said  deceased  when  he  was  a  resident  at  , 
and  the  same  was  deposited  by  the  said  deceased  after  the  execu- 
tion thereof  with  E.  P.  of  that  place,  and  who  still  retains  posses- 
sion thereof  : 

3.  And  I  further  make  oath  and  say,  that  on  the  day 
of  ,  a  copy  of  the  said  will  was  received  by  me  in  due 
course  of  post  from  the  said  E.  F. 

4.  And  I  further  make  oath  and  say,  that  I  verily  believe 
there  is  not  now  in  Ontario  a  more  authentic  copy  thereof  than 
the  aforesaid  copy,  and  that  it  is  essential  to  the  interests  of  the 
estate  of  the  said  deceased  that  probate  thereof  should  be  granted 
without  waiting  the  arrival  of  the  said  original  will  or  a  more 
authentic  copy  thereof  : 

5.  And  I  further  make  oath  and  say,  that  I  believe  the  paper 
writing  hereunto  annexed  and  marked  by  me  to  contain  a  true 
copy  of  the  said  last  will  and  testament  of  the  said  deceased,  and 
that  I  am  the  sole  executor  therein  named  : 

[Proceed   as   in   Number  15   to  the   end.] 


No    LI II.]  OATH    FOR    PROBATE    SAVE    AND    EXCEPT. 

In  the  Surrogate  Court  of  the  County  of 

Style,  etc. 

I,  C.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  B., 

late  of  ,  deceased,  died  at  ,  on  the  day  of 

,  18  ,  having  made  and  duly  executed  his  last  will  and 
testament  bearing  date  the  day  of  ,  18      ,  and 

therein  named  his  son,  me  the  deponent,  executor,  save  and  except 
as  regards  all  freehold,  leasehold,  and  personal  estates,  heredita- 
ments, money,  securities  for  money  and  premises  whatsoever  vested 
in  him  upon  or  for  the  trusts  or  purposes  of  the  last  will  and  testa- 
ment of  E.  P.,  late  of  ,  deceased. 

And  I  further  make  oath  and  say,  that  I  believe  the  paper  writ- 
ing hereto  annexed  and  marked  by  me  to  contain  the  true  and 
original   last   will   and  testament  of  the  said   A.   B.,   deceased,   and 


670  APPENDIX. 

that  I  am  the  executor  therein  named  as  aforesaid,  and  that  I  will 

faithfully    administer   the   property   of   the   said   testator,    save   and 

excepts  so  far  as  relates  to  all.  (Repeat  exception  as  above.) 

Continue  as  in  No.  15  ante.) 


No.  LI  V.]  OATH    FOR    PROBATE    CETERORUH. 

In  the  Surrogate  Court  of  the  County  of 
Style,  etc. 

I,  C.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  B., 

late  of  ,  died  on  the  day  of  ,  18      ,  at 

,  having  made  and  duly  executed  his  last  will  and  testa- 
ment, bearing  date  the  day  of  ,  18  ,  and  therein 
named  E.  F.  executor  in  respect  of  his  literary  papers  and  docu- 
ments, and  his  son,  me  this  deponent,  executor  as  to  the  rest  of 
his  property. 

And  I  further  make  oath  and  say,  that  in  the  month  of  , 

18  ,  probate  of  the  said  will,  limited  so  far  only  as  respected  the 
literary  papers  and  documents  of  the  said  testator,  was  by  authority 
of  this  Court  granted  to  the  said  E.  F. : 

And  I  further  make  oath  and  say,  that  [  believe  thu  paper 
writing 

(Continue  as  in  No.  15,  using  the  words  "  the  rest  of "  in  con- 
nection  with  the   word   "  property.") 


No.   LV.]  OATH    FOR    CESSATE     PROBATE,     THE     EXECUTOR    HAVING    ATTAINED 

HIS    MAJORITY. 

In  the  Surrogate  Court  of  the  County  of 
Style,  etc. 

I,  C.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  B.,  late 

of  ,  deceased,  died  on  the  day  of  ,  18      ,  having 

made  and  duly  executed  his  last  will  and  testament,  bearing  date 
the  day  of  ,  18      ,  and  thereof  appointed  his 

nephew,  me  this  deponent,  sole  executor,  I  being  then  in  my  min- 
ority, to  wit,  of  the  age  of  years  only. 

And  I  further  make  oath  and  say,  that  on  the  day  of 

,    18      ,    letters    of     administration     (with     the     said     will 

annexed)  of  all  and  singular  the  property  of  the  said  deceased  were 
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granted  by  this  Court  to  E.  F.,  the  natural  and  lawful  mother  and 
next  of  kin  and  curatrix  or  guardian  of  me,  this  deponent,  for  my 
use  and  benefit  until  I  should  attain  the  age  of  twenty-one  years 
(as  .by  the  acts  and  records  now  remaining  in  the  registry  thereof 
appears). 

And  I  further  make  oath  and  say,  that  since  the  premises,  to 
wit,   on   the  day   of  ,   18      ,   I,   this   deponent,   have 

attained  the  age  of  twenty-one  years,  whereby  the  said  letters  of 
administration,  with  the  said  will  annexed,  have  ceased  and  expired. 

And  I  further  make  oath  and  say,  that  I  believe  the  parchment 
or  paper  exhibit  hereunto  annexed,  partly  written  and  partly  printed 
and  marked  by  me,  to  contain,  etc.     (Proceed  as  in  No.  15.) 


No.    LVL]     OATH    FOB    CESSATE    PROBATE    TO   EXECUTOR    WHEEE    ATTOBNEY    HAS 

PBOVED. 

In  the  Surrogate  Court  of  the  County  of 
Style. 

I,  C.  B.,  of  ,  make  oath  and  say,  that  the  said  A.  B.,  late 
of  ,  deceased,  died  on  the  day  of  ,  18      ,  having 

made  and  duly  executed  his  last  will  and  testament,  bearing  date 
the  day  of  ,  18      ,  and  thereof  appointed  his  son,  me 

this  deponent,  sole  executor  :    And  I  further  make  oath,  that  on  the 
day  of  ,   18      ,   letters  of  administration,   with  the 

said  will  annexed,  of  all  and  singular  the  property  of  the  said 
deceased  were,  by  authority  of  this  Court  granted  to  E.  F.,  as  the 
lawful  attorney,  and  for  the  use  and  benefit  of  me,  this  deponent, 
who  was  then  residing  at  ,  and  until  I  should  duly  apply 

for  and  obtain  probate  of  the  said  will  to  be  granted  to  me  (as  by 
the  acts  and  records,  now  remaining  in  the  registry  thereof,  ap- 
pears) :  And  I  further  make  oath,  that  since  the  premises  I  have 
returned  to  and  am  now  resident  in  Ontario. 

And  I  further  make  oath  and  say,  that  I  believe  the  parchment 
or  paper  exhibit  hereunto  annexed,  partly  written  and  partly  printed, 
and  marked  by  me,  to  contain  the  true  last  will  and  testament  of 
the  said  deceased  ;  that  I  am  sole  executor  named  in  the  said  will, 
and  I  will  well  and  faithfully  administer,  etc. 

(Proceed    as   in   No.   15.) 
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NO.  LVIL]  OATH    OF    ADMINISTRATOR  PENDENTE    LITE. 

In  the  Surrogate  Court  of  the  County  of 

Style. 

I,   C.   D.,  of  ,  make  oath  and  say,  that  the  said  A.  B., 

late  of  .  widow,  deceased,  died  on  the  day  of         , 

having  as  asserted  made  her  will,  bearing  date  the  day  of 

,  but  did  not  thereof  appoint  any  executor. 

And  I  further  say,  that  there  is  now  depending  in  judgment  in 
the  Court  of  ,  a  certain  action  ,  instituted 

by  E.  F.,  the  residuary  legatee  named  in  the  same  will,  against  me, 
the  said  C.  D.,  one  of  the  natural  and  lawful  children,  and  one  of 
the  next  of  kin  of  the  said  deceased,  touching  and  concerning  the 
validity  of  the  said  will  : 

And  I  further  make  oath,  that  the  Judge  of  the  Surrogate  Court 
of  ,  did  on  the  day  of  ,  after  hearing 

counsel,  upon  the  consent  of  the  other  party  to  the  said  suit,  order 
letters  of  administration  pending  the  said  suit  of  all  and  singular 
the  property  of  the  said  deceased,  to  be  granted  to  me,  this  depon- 
ent,  (or  if  the  order  has  been  made  otherwise,   state  it  as  made): 

And  I  further  make  oath,  that  I  will  faithfully  administer  the 
property  of  the  said  deceased,  pending  the  said  action,  save  distribut- 
ing the  residue  thereof,  under  the  directions  and  control  of  this 
Court  :  that  I  will  exhibit  a  true  and  perfect  inventory,  etc.  (Pro- 
ceed as  in  No.  17.) 


No.  LVIII].       OATH    FOR    CESSATE    ADMINISTRATION    TO    NEXT    OF    KIN    ON    AT- 
TAINING  HIS   MAJORITY. 

In  the  Surrogate  Court  of  the  County  of 
Style. 

I,   C.   D.,   of  ,   make  oath  and  say,  that  A.   B.,  late  of 

,  deceased,  died  a  widower  and  estate  ;  that  in  the  month 
of  ,  18      ,  letters  of  administration  of  the  property  of 

the  said  deceased  were  granted  by  this  Court  to  E.  F.,  the  lawful 
and  next  of  kin,  and  curator  or  guardian  lawfully  assigned 
of  me  this  deponent  (then  an  infant),  the  natural  and  lawful  and 
only  child,  and  only  next  of  kin  of  the  said  deceased,  for  my  use 
and  benefit,  and  until  I  should  attain  the  age  of  twenty-one  years  : 

And  I  further  make  oath  and  say,  that  since  the  premises,  to 
wit,    on    the  day   of  ,    18      ,    I,   the   deponent,    have 
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attained  the  age  of  twenty-one  years,   whereby  the  said  letters  of 
administration  have  ceased  and  expired. 

And  I  further  make  oath  and  say,  that  I  am  the  natural  and 
lawful  and  only  child  and  only  next  of  kin  of  the  said  deceased; 
that  I  will  faithfully  administer,  etc.     (Proceed  as  in  No.  17). 


NO.   LIX.l  OATH    FOB    ADMINISTRATION    (WILL)    TO    LEGATEE. 

In  the  Surrogate  Court  of  the  County  of 

Style. 

I  C.  D.,  of  ,  make  oath  and  say,  that  I  believe  the 

paper  writing  hereto  annexed  and  marked  by  me,  to  contain  the 
true  and  only  last  will  and  testament  of  A.  B.,  late  of  , 

deceased,  that  E.  P.,  the  sole  executor  and  residuary  legatee  named 
in  the  said  will,  has  duly  renounced  the  probate  and  execution 
thereof,  and  also  the  letters  of  administration  (with  the  said  will 
annexed)  of  the  property  of  the  said  deceased  ;  that  I  am  a  legatee 
named  in  the  said  will  ;  that  I  will  well  and  faithfully  administer, 
etc.     (Proceed   as   in   No.   16.) 


No.  LX.]       OATH  OF  AN  ATTORNEY  OF  AN  EXECUTOR  (ON  TAKING  ADMINISTRATION 

WITH  WILL). 

In  the  Surrogate  Court  of  the  County  of 

Style. 

I,  C.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  B.,  late 

of  ,  deceased,  died  at  ,  on  the  day  of  , 

18  ,  having  made  and  duly  executed  his  last  will  and  testament, 
bearing   date  the  day  of  ,   18      ,   and  thereof 

appointed  his  son,  B.  F.,  sole  executor,  who  now  resides  at 

And  I  further  make  oath  and  say,  that  the  said  E.  F.  has,  in 
and  by  a  certain  letter  of  power  of  attorney,  under  his  hand  and 
seal,  duly  appointed  me,  this  deponent,  to  be  his  lawful  attorney, 
for  the  purpose  of  administering  on  his  behalf  the  estate  of  the  said 
deceased  in  Ontario,  as  in  and  by  the  said  power  of  attorney  will 
appear  : 

And    I    further   make   oath   and   say,   that   I   believe   the   paper 

writing  hereunto  annexed  and  marked  by  me,  to  contain  the  true 

and  original  last  will  and  testament  of  the  said  deceased,  and  that 

I    will    well    and    faithfully    administer    the    property    of    the    said 

H.s.c. — 43 


674  APPENDIX. 

deceased,  limited  to  such  as  is  in  the  Province  of  Ontario,  for 
the  use  and  benefit  of  the  said  E.  F.,  and  until  he  shall  duly  apply 
for  and  obtain  probate  of  the  said  will  to  be  granted  to  him,  by 
paying  the  just  debts  of  the  said  deceased,  and  the  legacies  con- 
tained in  his  last  will,  and  distributing  the  residue  of  his  estate 
according  to  law. 

That   I   will   exhibit   a   true   and   perfect  inventory   of  the   said 
property,  limited  as  aforesaid,  and  render,  etc.     (As  in  No.  16). 


NO.  LXL]     OATH    FOR   ADMINISTRATION  DE    BONIS    NON    TO    REPRESENTATIVE    OF 
INTESTATE'S    ONLY    CHILD,    ETC. 

In  the  Surrogate  Court  of  the  County  of 

Style. 

I,  C.  D.,  of  ,  make  oath  and  say,  that  A.  B.,  late  of  , 

deceased,  died  a  widow  (or  a  widower),  and  intestate,  leaving  E.  F.,  his 
(or  her)  natural  and  lawful  and  only  child  and  only  next  of  kin,  and  the 
sole  person  entitled  to  the  property  of  the  said  deceased,  him  (or  her) 
surviving  ;  and  in  the  month  of  18         ,  letters 

of  administration  of  the  property  of  the  said  deceased  were,  by 
authority  of  this  Court,  granted  to  the  said  E.  F.,  who  for  some 
time  intermeddled  in  the  said  property,  and  died  on  the  day 

of  ,  18      ,  leaving  part  thereof  unadministered  ;    that  I 

am  one  of  the  executors  of  the  will  of  the  said  E.  F.,  deceased  (I 
having  duly  proved  the  said  will  in  this  Court  in  the  month  of  -, 
18  ) ;  that  I  will  faithfully  administer  the  property  of  the  said  A.B., 
deceased,  left  unadministered  as  aforesaid,  by  paying,  etc.  (Proceed 
as  in  No.  17,  ante,  using  the  words  "  left  unadministered  "  in  con- 
nection with  "  estate  and  effects.") 


NO.    LXIL]     OATH  FOR  ADMINISTRATION  (WILL)  DE  BONIS   NON  TO  RESIDUARY 

LEGATEE. 

In  the  Surrogate  Court  of  the  County  of 
Style. 

I,  C.  D.,  of  ,  make  oath  and  say  as  follows  : — 

1.    The  said  A.  B.,  late  of  ,  deceased,  died  on  the 

day   of  ,   18      ,   at  ,  having  made  and   duly 

executed  his  last  will  and  testament,  bearing  date  the  day 

of  ,  18      ,  and  thereof  appointed  E.  F.  sole  executor,  who, 

in  the  month  of  ,  18      ,  duly  proved  the  said  will  in  this 
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Court  (as  by  the  records  of  the  said  Court  will  appear),  and  for 
some  time  intermeddled  in  the  estate  of  the  said  deceased,  and  is 
since   dead,   to    wit,   on   the  day   of  ,   18      ,   intestate, 

leaving  pait  of  the  said  estate  unadministered. 

2.  I  believe  the  paper  writing,  hereunto  annexed  and  marked 
by  me,  to  contain  the  true  and  original  last  will  and  testament  of 
the  said  deceased,  now  remaining  of  record  in  the  registry  of  , 
and  of  which  probate  was  granted  as  aforesaid. 

3.  I  am  the  son  and  the  residuary  legatee  named  in  the  said 
will  of  the  said  deceased,  and  I  will  well  and  faithfully  administer, 
etc.  (Proceed  as  in  No.  16,  using  the  words  "  left  unadministered  " 
in  connection  with  estate,  etc.) 


No.  LXIIL]       OATH   FOR  ADMINISTRATION   IN  CASE   OF   PRESUMPTIVE   DEATH. 

In  the  Surrogate  Court  of  the  County  of 

Style. 

I,   C.  D.,  of  ,  in  the  county  of  ,  widow,  make 

oath  and  say  as  follows  : — 

1.  The  said  A.  B.,  late  of  ,  in  the  county  of  r 
deceased,  died  in  or  since  the  year  18  ,  a  bachelor,  without  father 
and  intestate,  but  I  am  unable  to  depose  as  to  the  place  of  his 
death. 

2.  On  the  day  of  ,  18  ,  the  Judge  of  this  Court 
on  motion  of  counsel  ordered  letters  of  administration  of  all  and1! 
singular  the  property  of  the  said  A.  B.,  deceased,  to  be  granted  to- 
me,  this  deponent,  as  the  natural  and  lawful  mother  and  only  next 
of  kin  of  the  said  deceased,  and  permitted  me  to  swear  that  the 
said  deceased  died  in  or  since  the  year  18 

3.  I  am  the  natural  and  lawful  mother  and  only  next  of  kin 
of  the  said  deceased.     (Proceed  as  in  No.  17,  ante.) 


No.  LXIV.]    OATH  OF  GUARDIAN  OR  TESTAMENTARY  GUARDIAN  ADMINISTERING 
FOR  THE   USE   OF   A   MINOR  OR   INFANT, 

or, 

COMMITTEE  OR  NEXT  OF   KIN  ADMINISTERING   FOR  THE   USE  OF   A   LUNATIC. 

In  the  Surrogate  Court  of  the  County  of 
Style. 

I,  C.  D.,  of  ,  make  oath  and  say,  that  the  said  A.  B.,  late 

of  ,  deceased,  died  at  ,  on  the  day  of 
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a   widower    and   intestate,   leaving   E.   F.   and   G.    H.,   his   natural, 

lawful  and  only  children  and  only  next  of  kin  him  surviving    (who 

are  both  now  in  their  minority,  to  wit,  the  said  E.  P.  of  the  age  of 

years  and   upwards,   and  the   said   G.   H.  of  the   age  of 

and  upwards,  but  severally  under  the  age  of  twenty-one 
years),  (or,  who  are  now  in  their  infancy,  the  said  E.  F.  of  the 
age  of  years,  and  the  said  G.  H.  of  the  age  of  years, 

but  respectively  under  the  age  of  seven  years),  (or,  that  the  said 
E.  F.  has  been  for  many  years  last  past  and  is  now  a  lunatic  or 
person  of  unsound  mind,  and  that  by  an  order  of  the  High  Court 
of  Justice  for   Ontario  made  on  the  day  of  ,   I,   this 

deponent,  was  appointed  committee  of  the  estate  of  the  said  lunatic, 
or,  that  no  committee  has  been  appointed  of  the  estate  of  the  said 
E,  F.,  the  lunatic  aforesaid): 

And  I  further  make  oath  and  say,  that  I  am  the  lawful 
and  next  of  kin  of  the  said  E.  F.  and  G.  H.  (and  that  they  have 
by  an  instrument  in  writing  under  their  hands  and  seals,  bearing 
date  the  day  of  ,  18         elected  or  chosen  me), 

{or,  and  I  have  been  duly  assigned),  to  be  their  curator  or  guardian, 
for  the  purpose  of  taking  letters  of  administration  of  all  and  singu- 
lar the  property  of  the  said  deceased  for  their  use  and  benefit,  and 
until  one  of  them  shall  attain  the  age  of  twenty-one  years),  (or, 
that   J.    K.,   late   of  ,   deceased,    the   natural   and    lawful 

father  of  the  said  minors,  by  his  will,  dated  the  day  of 

,  18  ,  appointed  me,  this  deponent,  to  be  guardian  of 
his  children  (as  in  and  by  the  said  will  duly  proved  in  the  month  of 
,  18  ,  and  now  remaining  on  record  in  the  registry  of 
this  Court  appears).  And  1  further  make  oath  and  say,  that  I  am 
the  guardian  of  the  said  minors  duly  appointed  in  and  by  the  will 
of  the  said  I.  K.,  the  natural  and  lawful  father  of  the  said  minors  : 

or, 
that  I  am  the  lawful  and  one  of  the  next  of  kin  of  the  said 

E.  B.,  the  lunatic  aforesaid,  and  that  I  will  faithfully  administer 
the  property  of  the  said  deceased  for  the  use  and  benefit  of  the  said 
E.  F.  and  G.  H.,  until  one  of  them  shall  attain  the  age  of  twenty- 
one  years  (or,  during  his  lunacy),  by  paying  the  just  debts  of  the 
said  deceased  and  distributing,   etc.    (Proceed  as  in   No.   17,   ante.) 


No.  LXV.]      OATH    FOR   ADMINISTRATION  TO    ATTORNEY    OF    INTESTATE'S    HUS- 
BAND, WIDOW,   FATHER,    OR  OTHER  PERSON    ENTITLED. 

In  the  Surrogate  Court  of  the  County  of 
Style. 
I,  C.  D.,  of  ,  make  oath  and  say,  that  A.  B.,  late  of  , 
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deceased,  died  intestate,  leaving  E.  F.,  her  lawful  husband,  who 
now  resides  at  ,  in  the  East  Indies  ; 

or, 
E.  F.,  his  lawful  widow  and  relict,  who  is  now  residing  at  , 

in  Australia  ;    that  I  am  the  lawful  attorney  of  the  said,  etc.; 

or, 
died  a  bachelor  (or  a  spinster)  and  intestate,  leaving  surviving  him 
(or  her)   E.  F.  his  (or  her)  natural  and  lawful  father  and  next  of 
•kin,   who   is  now   residing  at  ,  in  the  United   States  of 

America  ; 

or, 
died  a  bachelor  (or  a  spinster)  and  intestate,  without  a  father,  leav- 
ing surviving  him  (or  her)   E.   F.,  widow,  his  (or  her)  natural  and 
lawful  mother  and  only  next  of  kin,  who  is  now  residing  at  , 

in  the  East  Indies  ;    that  I  am,  etc; 

or, 
died  a   widow   (or  widower)   and  intestate  ;     that  I  am  the  lawful 
attorney  of  E.  F.,  one  of  the  natural  and  lawful  children  and  one 
of  the  next  of  kin  of  the  said  deceased  ; 

or. 

died  a  bachelor  (or  spinster)  and  intestate,  without  a  parent  leaving 
surviving  him  (or  her)  E.  F.,  his  (or  her)  natural  and  lawful  brother 
and  only  (or  one  of  his)  next  of  kin,  who  is  npw  residing  at  , 

Australia  ; 

or, 
died  a  bachelor  (or  a  spinster),  without  a  parent,  brother  or  sister, 
uncle  or  aunt,  nephew  or  niece,  and  intestate,  leaving  surviving  him 
(or  her)  E.  F.  his  (or  her)  lawful  cousin-german,  and  one  of  his  (or 
her)  next  of  kin,  who  is  now  residing  in  that  part  of  Great  Britain 
called  England,  and  that  I  am  the  lawful  attorney  of  the  said  E. 
F.  appointed  by  Power  of  Attorney,  nowproduced  and  shown  to  me  and 
marked  with  the  letter  G. ;  that  I  will  faithfully  administer  the  property 
of  the  said  deceased  for  the  use  and  benefit  of  the  said  E.  F.,  and  until 
he  shall  duly  apply  for  and  obtain  letters  of  administration  of  the  pro- 
perty of  the  said  deceased  to  be  granted  to  him,  by  paying,  etc.  (Proceed 
as  in  No.  19). 


No.   LXVL]     OATH   FOR  ADMINISTRATION   LIMITED  TO   PROCEEDINGS   IN  THE 
HIGH   COURT  OF   JUSTICE. 

Style,  etc. 

I,  E.  F.,  of  ,  make  oath  and  say,  that  on  the  day 

of  ,  18      ,  G.  H.  instituted  an  action  in  the  High  Court 
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of  Justice  against  I.  K.  and  others,  therein  (amongst  other  things) 
setting  forth  (state  briefly  the  claim),  and  claiming  the  relief  in 
the   premises  as  in   the  said   action  set  forth  : 

And  I  further  make  oath  and  say,  that  divers  proceedings  have 
been  had  in  the  said  action,  but  that  no  further  proceedings  can  be 
had  therein  until  there  is  a  legal  personal  representative  of  the 
said  A.  B.  before  the  said  Court  : 

And  I  further  make  oath  and  say,  that  the  said  A.  B.,  late  of 
,  deceased,  died  on  the  day  of  ,  18      ,  intes- 

tate, a  bachelor,  leaving  C.  D.,  his  natural  and  lawful  father,  who 
has  renounced  the  letters  of  administration  of  all  and  singular  the 
property  of  the  said  deceased  : 

And  I  further  make  oath  and  say,  that  I  am  nominated  and 
appointed  by  and  on  the  part  and  behalf  of  the  said  G.  H.  to 
apply  for  and  obtain  letters  of  administration  of  the  property  of 
the  said  deceased,  under  the  limitations  hereinafter  mentioned,  to 
be  committed  and  granted  to  me  as  a  person  for  that  purpose  named 
by  and  on  behalf  of  him  the  said  G.  H.: 

And  I  further  make  oath  and  say,  that  I  will  faithfully  admin- 
ister the  property  of  the  said  deceased,  limited  to  the  purpose  only 
(See  words  of  Limitation). 


No.  LXVII .  ]      OATH  FOR  ADMINISTRATION   LIMITED  TO  TRUST  PROPERTY  (VIZ. , 
TO  TRANSFERRING  IT). 

In  the  Surrogate  Court  of  the  County  of 

Style. 

I   C.   D.,   of  ,    make  oath   and   say,   that  in   and   by  an 

indenture  of  settlement  made  the  day  of  ,  18      ,  between 

E.  F.  of  ,  of  the  first  part,  G.  H.  of  ,  of  the  second 

part,  and  the  said  A.  B.,  deceased,  therein  described  of  ,  of 

the  third  part,  after  reciting  that  a  marriage  was  intended  to  be 
had  and  solemnized  between  the  said  E.  F.  and  G.  H.,  it  was  wit- 
nessed that  the  said  A.  B.,  his  executors,  administrators  and 
assigns,  should  stand  possessed  of  and  interested  in  the  sum  of 
dollars,  etc.,  upon  trust,  after  the  solemnization  of  the  said  intended 
marriage  to  pay  the  interest,  dividends  and  annual  produce  of  the 
said  sum  to  the  said  G.  H.  for  and  during  her  life,  and  after  her 
decease  to  the  said  E.  F.  during  his  life  and  after  the  decease  of 
the  survivor  of  them  in  trust  for  all  and  every  or  such  one  or  more 
exclusively  of  the  other  or  others  of  the  children  of  the  said  G.  H. 
by   the   said    E.  F.  as    she,    the    said    G.    H.,    shall   by    deed   or   will 
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appoint  ;  and  in  default  of  such  appointment,  in  trust  for  all  and 
every  the  children  or  child  of  the  said  E.  F.  and  G.  H.,  who  being 
a  son  or  sons  should  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  should  attain  the  said  age  or  marry  as 
therein  mentioned,  and  if  there  should  be  but  one  such  child  the 
whole  to  be  in  trust  for  that  one  child,  his  or  her  executors  or  admin- 
istrators; and  it  is  provided  in  and  by  the  said  indenture,  that  if  the 
said  A.  B.  should  depart  this  life,  or  decline  to  act  in  the  trusts 
thereby  created,  it  should  be  lawful  for  the  said  E.  F.  and  G.  H. 
and  the  survivor  of  them  to  appoint  a  trustee  in  the  room  of  the 
said  trustee  so  dying  or  refusing  or  declining  to  act  for  the  pur- 
poses of  the  said  indenture  (as  in  and  by  the  said  indenture  on 
reference  being  thereunto  made  will  more  fully  appear): 

And  I  further  make  oath  and  say,  that  the  said  intended 
marriage  was  afterwards  duly  had  and  solemnized  between  the 
said  E.  F.  and  the  said  G.  H.,  and  there  is  issue  of  the  said  mar- 
riage one  child  only,  the  said  E.  F.,  who  has  attained  the  age  of 
twenty-one  years  : 

And  I  further  make  oath  and  say,  that  the  said  G.  H.  died  on 
the  day  of  ,  18      ,  in  the  lifetime  of  her  husband, 

intestate,  and  without  having  appointed  the  said  trust  estate  or  any 
part  thereof  by  deed  or  otherwise  : 

And  I  further  make  oath  and  say,  that  the  said  A.  B.,  who  was 
late  of  ,  deceased,  died  at  ,  on  the  day  of  , 

18  ,  having  made  and  duly  executed  his  last  will  and  testament 
bearing   date    the  day   of  ,    18      ,    and   thereby 

appointed  I.  K.  sole  executor  and  residuary  legatee,  and  that  the 
said  I.  K.  hath  renounced  the  probate  and  execution  of  the  said 
will  and  letters  of  administration  with  the  same  annexed  of  all  and 
singular  the  personal  estate  and  effects  of  the  said  deceased  : 

And  I  further  make  oath  and  say,  that  the  said  E.  F.  under 
and  by  virtue  of  the  power  vested  in  him  in  by  the  said  indenture 
of  settlement  as  aforesaid,  hath  in  and  by  a  certain  deed  of  appoint- 
ment bearing  date  the  day  of  ,  18  ,  nominated, 
constituted  and  appointed  L.  M.  of  ,  and  N.  O.  of  , 
to  be  trustees  in  the  room  of  the  said  A.  B.,  deceased,  for  all  the 
purposes  of  the  said  indenture  of  settlement  (as  in  and  by  the  said 
last-mentioned  deed  will  more  fully  appear): 

And  I  further  make  oath  and  say,  that  the  said  L.  M.  and 
N.  O.  have  in  and  by  an  instrument  under  their  hands  and  seals 
authorized  me,  this  deponent,  to  procure  letters  of  administration 
of  the  personal  estate  and  effects  of  the  said  A.  B.,  deceased,  to 
be  granted  to  me  as  a  person  for  that  purpose  named  by  them  and 
on  their  part  and  behalf,  limited  so  far  only  as  concerns  all  the 
right,  title  and  interest  of  him,  the  said  deceased,  in  and  to  the  said 
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sum  of  dollars,  etc.,  and  all  dividends  and  interest  due  and 

to    become    due    thereon    and    for    transferring    the    same    into    the 
names  of  the  said  L.  M.  and  N.  O.,  for  the  purpose  of  carrying  into 
effect  the  trusts  of  the  said  indenture  of  settlement  of  the 
day  of  ,  IS      ,  but  no  further  or  otherwise  : 

And  I  further  make  oath  apd  say,  that  I  will  faithfully  admin- 
ister the  property  of  the  said  A.  B.,  deceased,  limited  so  far  only 
as  concerns  all  the  right,  title  and  interest  of  him,  the  said  deceased, 
in  and  to  the  aforesaid  sum  of  dollars,  and  all  dividends 

and   interest  due  and  to  become  due  thereon,  and  for  transferring 
the  same  into  the  names  of  the  said  L.  M.  and  N.  O.,  for  the  pur- 
pose of  carrying  into  effect  the  trusts  of  the  said  indenture  of  the 
day  of  ,  18      ,  b\it  no  further  or  otherwise  accord- 

ing   to    law  ;     that    I    will    exhibit    a   true    and   perfect   inventory. 
(As  in  No.  17,   ante.) 


No.  LXVIIL]  OATH  FOR  ADMINISTRATION  LIMITED  TO  A  POLICY  OP  ASSURANCE. 

In  the  Surrogate  Court  of  the  County  of 
Style. 

I,   C.   D.   of  ,   make  oath  and  say,  that  the  said  A.   B., 

late  of  ,  deceased,  died  on  the  day  of  ,  18         at 

,  intestate,  a  spinster  without  parent,  brother  or  sister, 
leaving  E.  F.,  her  lawful  uncle  and  next  of  kin,  who  has  duly 
renounced  the  right  to  letters  of  administration  of  all  and  singular 
the   property   of  the   said   deceased  : 

That  in  the  year  18  ,  I  lent  the  said  deceased  various  sums 
of  money,  and  that  by  a  certain  policy  of  assurance  bearing  date 
the  day   of  ,   numbered  ,   and   under  the 

hand  of  three  of  the  directors  of  the  Life  Assurance  Com- 

pany, the  sum  of  dollars  was  assured  to  be  paid  to  the  execu- 

tors, administrators  or  assigns  of  the  said  A.  B.,  together  with 
such  further  sum  or  sums  as  should  have  been  appropriated  as 
bonuses  to  the  said  policy  after  proof  being  given  of  her  death  as 
therein  mentioned.  That  the  said  assurance  was  effected  in  the 
name  of  the  said  A.  B.,  but  the  same  was  so  effected  at  the 
instance  of  me,  the  said  C.  D.;  that  although  the  said  policy  was 
never  legally  assigned  to  me,  the  same  was  never  in  the  possession 
of  the  said  A.  B.,  but  was  delivered  to  me  as  my  own  property 
and   effects,   and   is  now  in  my  possession  or  held   for  my  benefit,. 
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and  the  premiums  thereon  were  from  the  month  of  ,  18      , 

to  the  death  of  the  said  deceased  paid  by  me  ;  that  I  am  the  sole 
person  equitably  entitled  to  the  said  policy  and  to  the  money 
received  thereby,  but  that  I  am  unable  to  obtain  payment  thereof 
for  want  of  a  legal  personal  representative  of  the  said  deceased  ; 
that  I  will  faithfully  administer  the  estate  of  the  said  deceased, 
limited  so  far  only  as  concerns  all  the  right,  title  and  interest  of 
her  the  said  deceased  in  and  to  the  aforesaid  policy  of  assurance 
numbered  ,  in  the  said  Life  Assurance  Company,  and  the 

said    sum    of  dollars    secured    thereby,    and    all    profits, 

bonuses  and  accumulation  thereon,  and  all  benefit  and  advantage 
to  be  had,  received  and  taken  therefrom,  but  no  further  or  other- 
wise ;  that  I  will  exhibit,  etc.     (See  Number  17). 


NO.  LXIX.]  OATH    FOR    ADMINISTRATION    AD    COLLIGENDA. 

I,  J.  W.  C,  of  ,  make  oath  and  say  as  follows  : — 

That  E.  J.  C,  late  of  died  at  on  intestate, 

a  bachelor,  without  parent,  leaving,  as  I  believe,  two  natural  and  lawful 
sisters  and  only  next  of  kin,  whose  names  and  addresses  are  unknown  to 
me.     That  as  a  member  of  the  firm  of  who  are  creditors  of 

the  said  deceased  (or,  that  on  motion  made  in  this  matter  on  it 

was  ordered  by  the  Court  that  letters  of  administration  of  the  personal 
estate  of  the  said  deceased  be  granted  to  me,  the  said  J.  W.  C. ,  under  the 
limitations  hereinafter  mentioned.  That  I  will  faithfully  administer 
the  property  of  the  said  deceased,  limited  for  the  purpose  only  of 
collecting  and  getting  in  and  receiving  the  said  property,  as  the  case 
may  be,  and  doing  such  acts  as  may  be  necessary  for  the  preservation 
of  the  same  during  the  absence  of  the  person  or  persons  entitled  by  law 
to  the  said  property,  and  until  they  or  one  of  them  obtain  letters  of 
administration  of  the  same,  but  no  further  or  otherwise.  That  I  will 
exhibit  a  true  and  perfect  inventory  of  the  said  property,  and  render  a 
just  and  true  account  thereof  whenever  required  by  law  so  to  do  (a), 
and  that  the  property  of  the  said  deceased  amounts  in  value  to  the  sum 
of  and  no  more,  to  the  best  of  my  knowledge,  information  and 

belief. 

(Signed)  J.  W.  C. 

Sworn  at,  etc. 

(a)  Vide  Rule  19,  p.  570,  ante,  and  note. 
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No.    LXX.]  OATH   FOR   LIMITED   ADMINISTRATION    UNDER   THE    56TH    SECTION 

OF    THE    SURROGATE    COURTS    ACT. 

In  the  Surrogate  Court  of 

In  the  estate  of  A.  B.,  deceased. 
I,  C.  D.,  of  ,  make  oath  and  say  as  follows  :  — 

1.  E.  F.,  of  ,  is  about  to  deliver  his  statement  of  claim 
in  the  High  Court  of  Justice  (or,  as  the  case  may  be)  therein,  amongst  other 
things,  setting  forth  (here  state  the  averments  briefly),  and  praying  relief 
in  the  premises  as  in  the  said  statement  will  be  set  forth. 

2.  No  proceedings  can  be  had  in  the  said  matter  until  there  is  a 
legal  personal  representative  of  the  said  deceased. 

3.  The  said  A.  B.,  late  of  ,  deceased,  died  on  the 

day  of  ,  18     ,  at  ,  a  widower  and  intestate,  leaving 

him  surviving  E.  F.,  G.  H.,  and  I.  K. ,  his  natural  and  lawful  and  only 
children,  and  only  next  of  kin,  the  only  persons  entitled  in  distribution 
to  his  estate. 

4.  The  said  E.  F.  and  G.  H.  have  respectively  duly  renounced  all 
their  right  and  title  in  and  to  the  letters  of  administration  of  the 
estates  of  the  said  deceased. 

5.  The  said  I.  K.  left  this  country  in  the  year  18  ,  and  is  now,  if 
living,  resident  at 

6.  On  the  day  of  ,  18  ,  the  Surrogate  Court 
of  appointed  me,  this  deponent,  to  be  the  administrator  of  the 
estate  of  the  said  deceased,  under  and  by  virtue  of  the  56th  section  of 
the  Surrogate  Courts  Act,  under  the  limitations  hereinafter  mentioned. 

7.  That  I  will  faithfully  administer  the  estate  of  the  said 
deceased,  limited  to  the  purpose  only  to  become  and  be  made  a  party  to 
the  action  about  to  be  commenced  by  the  said  E.  F.  in  the 

,  and  to  attend,  supply,  substantiate  and  confirm  the  proceed- 
ngs  which  shall  or  may  be  had  therein,  or  in  any  other  action  which 
may  be   commenced  in  the  said  or  in  any  other 

etween  the  aforesaid  parties  or  any  other  parties  touching  and  concern- 
ing the  matters  at  issue  in  the  said  action,  and  until  a  final  judgment 
shall  be  had  and  made  therein,  and  the  said  decree  carried  into  execu- 
tion, and  the  execution  thereof  fully  completed,  but  no  further  or 
otherwise ;  I  will  exhibit  a  true  and  perfect  inventory  of  the  said  estate, 
limited  as  aforesaid,  and  render  a  just  and  true  account  thereof  when- 
ever required  by  law  so  to  do  ;  and  the  estate  of  the  said  deceased 
under  the  aforesaid  limitations  amounts  in  value  to  the  sum  of 
dollars  and  no  more,  to  the  best  of  my  knowledge 
information  and  belief. 

Sworn  at  \ 

this  day  of  [  (Signed)  CD. 

18     ,  before  rne,  ) 
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No.  LXXI.]  ORDER   FOR   ALTERATION   IN   A   GRANT. 

In  the  Surrogate  Court  of,  etc. 

In  the  estate  of  A.  B.,  late  of  ,  deceased. 

Upon  the  application  of  upon  hearing 

and  upon  reading  the  affidavit  of  ,    sworn  on  the 

day  of  18      ,  and  referring  to  the  probate  of  the 

will   [or  letters  of  administration   (with  will)   of  the  estate]   of  the 
said  A.  B.,  late  of  ,  deceased,  granted  by  the 

Court  on  the  day  of  ,  18      ,  whereby  it  appeared  that 

in   the   said   probate   [or   letters  of   administration   (with   will)]    the 
death  of  the  said  deceased  is  stated  to  have  occurred  on  the 
day  of  ,  whereas  it  in  fact  occurred  on  the  day  of 

[or  any  other  errors  to  be  corrected  or  matter  necessitating  altera- 
tion]. 

Whereupon  it  was  ordered  that  the  said  letters  probate  [or  let- 
ters of  administration]  be  altered  by  striking  out  the  word  "  ," 
and   substituting  therefor   the   word   "        ,"  iu  the  line  thereof. 

(Signed) 


No.  LXXIL]   ORDER    ASSIGNING   GUARDIAN  TO    AN   INFANT  FOR    THE    PURPOSE 
OF   TAKING   ADMINISTRATION. 

In  the,  etc.,  (style,  etc.) 

On  the  day  of  18     ,  before  Judge. 

In  the  estate  of  A.  B.,  deceased. 

Upon,  etc.    (see  preceding  Form),  on  reading  the  affidavit  of  C.  D., 
sworn  on  the  day  of  instant,  whereby  it 

appeared  that  A.  B.,  late  of  died  at 

a  widower  and  intestate,  leaving  behind  him  B.  F.  and  G.  H.,  his  natural 
and  lawful  and  only  children  and  only  next  of  kin,  and  that  the  said 
E.  P.  and  G.  H.,  are  now  infants,  to  wit,  E.  F.,  of  the  age  of 
years  and  upwards,  and  G.  H.,  of  the  age  of  years 

and  upwards,  but  under  the  age  of  seven  years,  and  therefore  by  law 
incapable  of  acting  in  their  own  name  or  of  electing  a  guardian  to  act  on 
their  part  and  behalf,  and  that  the  said  C.  D.  is  the  lawful  grandmother 
and  next  of  kin  of  the  said  infants,  and  is  ready  and  willing  to  accept 
the  guardianship  of  the  said  infants  for  the  purpose  of  taking  letters  of 
administration  of  the  estate  of  the  said  A.  B.,  deceased,  for  the  use 
and  benefit  of  the  said  infants,  until  one  of  them  shall  attain  the  age 
of   twenty-one  years  ;  the   undersigned,  by  virtue  of   the  office   of   the 
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judge,   assigned  the   said  C.  D.   guardian  to    the  said  infants   for  the 
purpose  aforesaid. 

(Signed) 

Judge. 


No.  LXXIIL]    ORDER  ASSIGNING   GUARDIANS  (NEXT  OF   KIN  AND   STRANGERS) 

TO  INFANTS. 

In  the,  etc., 

In  the  estate  of  A.B.,  deceased. 

Upon,  etc.  (see  preceding  Form),  on  reading  the  affidavit  of  C.  D.,  sworn 
the  day  of  18       whereby  it  appeared  that  A.  B.,  late  of 

deceased,  died  on  the  day  of  18      at  a  widower 

and  intestate,  leaving  her  surviving  W.  T.  and  J.  S.,  her  natui-al  and 
lawful  and  only  children  and  only  next  of  kin,  who  are  both  now  in 
their  infancy,  to  wit,  the  said  W.T.,  of  the  age  of  years  and  upwards 
and  the  said  J.S.,  of  the  age  of  years  and  upwards,  but  respectively 

under  the  age  of  seven  years,  and  who  are  therefore  by  law  incapable  of 
acting  in  their  own  names  or  of  electing  a  guardian  to  act  on  their 
behalf : 

And  it  further  appeared  by  the  said  affidavit  that  the  said  CD.  is 
the  lawful  paternal  uncle  and  next  of  kin  of  the  said  infants,  and  is  ready 
and  willing  to  accept  the  guardianship  of  the  said  infants  for  the 
purpose  of  taking  letters  of  administration  of  the  estate  of  the  said 
A.  B.,  deceased,  for  the  use  and  benefit  of  the  said  infants,  until  one 
of  them  shall  attain  the  age  of  twenty-one  years  : 

And  it  further  appeared  by  the  said  affidavit  that  the  said  CD.  is 
upwards  of  eighty  years  of  age  and  in  infirm  health,  and  is  consenting 
and  desirous  that  J.  K.,  of  be  joined  with  him  in  the  letters 

of  administration  of  the  estate  of  the  said  deceased  ;  the  undersigned, 
by  virtue  of  the  office  of  judge,  assigned  the  said  C.  D.  and  J.  K.  guard- 
ians to  the  said  infants  for  the  purpose  aforesaid. 

(Signed) 

Judge. 


No.  LXXIV.]      ORDER '  ASSIGNING   GUARDIAN  TO  AN   INFANT  FOR  THE  PURPOSE 
OF   RENOUNCING. 

In  the,  etc., 

In  the  estate  of  A.B..  deceased. 

Upon,  etc.  (see    preceding  Form),  on  reading    the  affidavit  of  CD., 
sworn  on  the         day  of  18  whereby  it  appeared  that  A.B.,  late 
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of  died  at  a  widower  and  intestate,  leaving  behind  him  E.  F., 

his  natural  and   lawful  and  only  child  and  only  next  of   kin  ;  and   that 
.  the  said  E.  F.  is  now  an  infant,  to  wit,  of  the  age  of  years  only, 

and  therefore  by  law  incapable  of  acting  in  his  own  name,  or  of  electing 
a  guardian  to  act  on  his  part  and  behalf,  and  that  the  said  C.  D.  is  the 
lawful  grandfather  and  next  of  kin  of  the  said  infant,  and  is  ready  and 
willing  to  accept  the  guardianship  of  the  said  infant  for  the  purpose  of 
renouncing  for. him  and  on  his  part  and  behalf  the  letters  of  administra- 
tion of  the  estate  of  the  said  deceased  ;  the  undersigned,  by  virtue  of 
the  office  of  judge,  assigned  the  said  C.  D.  guardian  to  the  said  infant 
for  the  purpose  aforesaid. 

(Signed) 

Judge. 


No.  LXXV.]        ORDER   FOR   GRANT  TO  GUARDIAN  OF   PARTY   CITED. 

In  the  Surrogate  Court  of  On  the 

day  of 

In  the  estate  of  E.  F.,  late  of  ,  deceased. 

A.    B.    against    C.    D. 

Upon,  etc.,  (see  preceding  Form),  on  reading  the  affidavit  of  , 

whereby  it  appears  that  a  citation  (or  judge's  order)  has  issued  under 
the  seal  of  the  Court,  bearing  date  the  at  the  instance  of  A.B.,  of 

,  alleging  himself  to  be  a  creditor  of  the  said  deceased,  citing  the  said 
C  D.,  the  residuary  legatee  named  in  the  last  will  and  testament 
of  the  said  E.  F.,  deceased,  bearing  date  the  day  of  , 

18  ,  to  accept  or  refuse  the  letters  of  administration,  with  the 
said  will  annexed,  of  the  property  of  the  said  E.  F.,  deceased. 
or  show  cause  why  the  said  letters  of  administration,  with  the  said 
will  annexed,  of  the  property  of  the  said  deceased,  should  not  be 
committed  and  granted  to  the  said  ,  as  creditor  of  the  said 

deceased  ;  and  it  further  appearing,  by  the  said  affidavit,  that  the 
said   C.  D.   is   now  an   infant   of   the   age    of 

years  only,  and  that  L.  M.  is  the  lawful  grandfather  and  next  of 
kin  of  the  said  infant,  and  is  ready  and  willing  to  accept  the  eura- 
tion  or  guardianship  of  the  said  infant,  for  the  purpose  of  appear- 
ing to  the  said  citation  and  accepting  the  said  letters  of  adminis- 
tration, with  the  said  will  annexed,  of  the  property  of  the  said 
E.  F.,  deceased,  as  his  curator  or  guardian,  and  obtaining  the  said 
letters  of  administration,  with  the  said  will  annexed,  to  be  granted 
to  him  as  his  curator  or  guardian  for  his  use  and  benefit  until  he 
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shall  attain  the  age  of  twenty-one  years  ;  ,  the  Judge  of 

the  Court  assigned  the  said  L.  M.  curator  or  guardian  to  the  said 
infant  for  the  purposes  aforesaid. 


No.    LXXVL]  ORDER   FOR  GRANT  TO   PARTY   CITED. 

In  the  Surrogate  Court  of 

On  the  day  of  ,  18      . 

W.   against   C.   and   B. 

In  the  estate  of  A.  B.,  deceased. 

Upon,  etc.,  of  D.  B.,  the  defendant  in  this  cause,  and  it 

appearing  that  by  a  citation  (or  judge's  order)  issued  under  seal  of  this 
Court  on  the  day  of  ,  1^     ,  he  had  been  duly  cited  to  accept 

or  refuse  the  letters  of  administration  of  all  and  singular  the  pro- 
perty of  A.  B.,  late  of  ,  deceased,  the  deceased  in  this 
cause,  and  that  the  said  D.  B.  has  entered  an  appearance  to  the  said 
citation,  and  is  willing  to  take  upon  him  the  said  letters  of  admin- 
istration :  Wherefore  the  Judge  of  ,  etc.,  on  his  applica- 
tion, ordered  that  the  said  letters  of  administration  should  issue 
under  seal  of  this  Court  to  the  said  D.  B.,  if  entitled  thereto,  not- 
withstanding the  caveat  entered  in  the  estate  of  the  said  deceased, 
by  or  on  behalf  of  the  plaintiff  on  his  taking  out  the  said  citation. 


No.  LXXVIL]      ORDER  FOR  A  GRANT  TO  BE  MADE  TO  WIDOW  AND  NEXT  OF  KIN 

JOINTLY. 

In,  etc. 

Upon,  etc.,  the  affidavit  of  the  said  E.F.,  where  she  deposed  that  she 
was  consenting  and  desirous  that  the  said  G.  H.,  the  eldest  son  of 
herself  and  the  above-named  deceased,  should  be  joined  with  her  in 
the  letters  of  administration  of  the  property  of  the  above-named 
deceased,  and  the  said  C.  D.  also  exhibited  an  instrument  under 
the  hands  and  seals  of  I.  K.  L.  M.  and  N.  O.,  who  with  the  said 
G.  H.  aie  the  natural  and  lawful  and  only  children  and  only  next 
of  kin  of  the  said  deceased,  and  in  which  instrument  the  said  I.  K., 
L.  M.  and  N.  O.  have  consented  to  letters  of  administration  of  all 
and  singular  the  property  of  the  said  deceased  being  granted  to 
the  said  E.  F.,  widow  of  the  said  G.  H.,  jointly  : 
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Whereupon  it  was  ordered  that  letters  of  administration  of  all 
and  singular  the  property  of  the  said  deceased  be  granted  to  the 
said  E.  F.,  the  lawful  widow  and  relict  of  the  said  deceased,  and 
the  said  G.  H.  one  of  the  natural  and  lawful  children  of  the  said 
deceased,  jointly. 


No.  LXXVIII.]      OKDER   FOR   GRANT  ON  CONTENTIOUS   PROCEEDINGS   BEING 
DISCONTINUED. 

In,   etc. 

Upon,  etc.,  and  referring  to  the  order  of  this  Court,  made  in  this 
cause  on  tbe  day  of  ,  18     ,  at  the  instance  of  the  said  A.B., 

whereby  it  was  ordered  that  the  contentious  proceedings  in  this 
cause  be  discontinued,  E.  F.,  the  solicitor  of  the  said  A.  B.,  alleged 
that  the  said  order  was  duly  served  upon  the  solicitor  of  the  said 
C.  D.  on  the  day  of  r  18      ;    and  that  the  said  A.  B., 

the  plaintiff,  is  the  sole  executor  named  in  the  last  will  and  testa- 
ment, bearing  date  the  day  of  ,  18  ,  of  G.  H., 
late  of               ,  the  deceased  in  this  cause  : 

Whereupon  it  is  ordered  that  probate  of  the  said  will  be  granted 
to  the  said  A.  B.,  the  plaintiff  in  this  cause,  if  entitled  thereto. 


No.  LXXIX.]  ORDER  REVOKING   PROBATE. 

In,  etc. 

Upon  the  application  of  upon  hearing  and  upon  reading 

the  affidavit  of  filed  the  day  of  and  the  probate 

of  the  will  of  the  said  A.  B.,  deceased,  bearing  date  the  day 

of  18       ,  granted  to   C.  D.,   the  sole  executor   therein 

named  : 

And  it  appearing  that  the  said  deceased  made  and  duly  executed 
si  will  of  a  later  date,  to  wit,  bearing  date  the  day  of  , 

IS      ,  whereof  he  appointed  E    F.  and  G.  H.  executors  : 

And  on  the  last  mentioned  day  ,  the  solicitor  of  the 

said  C.  D.,  on  behalf  of  the  said  C.  D.,  having  voluntarily  brought  in 
the  said  probate  : 

It  is  ordered  that  the  said  probate  be  revoked,  and  declared  null  and 
void  to  all  intents  and  purposes  in  law  whatsoever. 
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No.  LXXX.]      ORDER   REVOKING   LETTERS   OF   ADMINISTRATION. 

la,  etc. 

Upon,  etc.  (see  preceding  Form),  and  it  appearing  that  the  said 
deceased  died  intestate,  a  widower,  without  child  or  parent,  brother  or 
sister,  uncle  or  aunt,  nephew  or  niece  only,  and  not  without  cousin-ger- 
man,  or  cousin-german  once  removed,  as  erroneously  stated  in  the  said 
letters  of  administration  : 

And  on  the  last  mentioned  day,  the  said  C.  D.,  having  voluntarily 
brought  in  the  said  letters  of  administration  ;  » 

It  is  ordered  that  the  said  letters  of  administration  be  revoked  and 
declared  null  and  void  to  all  intents  and  purposes  in  the  law  what- 
soever. 


No.  LXXXL]       PETITION   FOR   PROBATE  OF   MILITARY   WILL,    OR   WILL  OF   A 
MARINER   AT   SEA. 

Unto  the  Surrogate  Court  of 

The  petition  of  A.  B.,  of  the  of  ,  in  the  County  of 

,  merchant, 
Humbly  sheweth, 

That  C.   D.,   who  last  dwelt  in  ,   in  said  County  of 

,  died  at  ,  on  the  day  of,  etc. 

possessed  of  goods  and  estate  remaining  to  be  administered,  leaving 
a  widow,  and  his  only  heirs  at  law  and  next  of  kin  the  persons 
whose  names,  residence,  and  relationship  to  the  deceased  are  as  fol- 
lows, viz.,  etc.,  etc.;  that  the  said  C.  D.,  at  the  time  of 
his  death,  was  a  mariner  at  sea,  on  board  the  ship  ,  in  the 
course  of  a  voyage  from  to  (or,  was  a  soldier  in 
actual  service  in  the  regiment,  etc.)  ;  That  while  on  such  a 
voyage  (or,  in  such  actual  service)  said  deceased  made  a  nuncupa- 
tive will,  in  the  presence  and  hearing  of  E.  F.  and  G.  H.,  of,  etc., 
whereby  he  disposed  of  his  wages  and  other  personal  estate  in  the 
manner  following  (or,  as  is  fully  set  forth  in  the  paper  hereto 
annexed). 

Your  petitioner  therefore  prays  that  said  nuncupative  will  may 
be  proved  and  allowed,  and  letters  probate,  or  letters  of  administra- 
tion, with  the  will  annexed,  may  be  granted  to  your  petitioner  as 
executor,  or,  etc. 
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No.  LXXXII.]   RENUNCIATION  OF   LETTERS   OF   ADMINISTRATION  BY   GUARDIAN 
OF    MINOR   AND   INFANT. 

In,  etc. 

Whereas  A.  B.,  late  of  ,  deceased,  died  on  the  day  of 

,  18      ,  at  ,   widower  and  intestate,   leaving  C. 

D.,  E.  F.  and  G.  H.,  his  natural,  lawful  and  only  children,  only 
next  of  kin,  and  the  only  persons  entitled  in  distribution  to  his 
personal  estate  and  effects  :  and  whereas  the  said  C.  D.  and  E.  P. 
are  now  respectively  in  their  minority,  to  wit,  the  said  C.  D.  of  the 
age  of  years  and  upwards,  and  the  said  E.  V.  of  the  age  of 

years  and  upwards,  but  respectively  under  the  age  of  twenty- 
one  years,  and  the  said  G.  H.  is  now  in  his  infancy,  to  wit,  of 
the   age   of  years   only  ;    and    whereas  the   said   C.    D.   and 

E.  F.,  the  minors  aforesaid,  have  in  and  by  an  instrument  under 
their  respective  hands  expressly  elected  me,  the  undersigned  J.  K., 
their  lawful  and  only   next  of  kin,   to   be   their  curator 

or  guardian  for  the  purpose  of  renouncing  in  their  names  and  on 
their  part  and  behalf,  all  their  right,  title  and  interest  in  and  to 
the  letters  of  administration  of  the  personal  estate  and  effects  of 
the  said  deceased  :  and  whereas  I  have  been  duly  assigned  the 
curator  or  guardian  of  the  said  G.  H.,  the  infant  aforesaid  : 

Now  I,  the  said  J.  K.,  do  hereby,  as  curator  or  guardian  of  the 
said  minors  and  infant,  renounce  all  their  right,  title  sind  interest 
in  and  to  the  letters  of  administration  of  all  and  singular  the  per- 
sonal estate  and  effects  of  the  said  A.  B.,  deceased. 

In  witness,  etc.  (as  in  No.  27,  ante). 


No.  LXXXIII.]   RENUNCIATION  OF  THE    RIGHT  TO  LETTERS   OF   GUARDIANSHIP. 

(May  be  framed  from  Form  Nos.  27,  28,  ante.) 


No.  LXXX1V.]  RETRACTATION. 

In,  etc. 

Wuereas,  A.  B.,  late  of  ,  in  the  county  of           ,  deceased, 

died  on  the                  day  of  ,  18      ,  at               ,  having  made 

and   duly  executed   his   last  will   and   testament,    bearing   date   the 

day  of                    ,  18  and  thereof  appointed  C.  D.  executor, 

and  me,   the   undersigned   C.  F.,   residuary  legatee  •     Aud   whereas 

H.s.c  — 44 
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the  said  C.  D.  duly  renounced  the  probate  and  execution  of  the 
said  will,  and  I,  the  said  E.  F.,  also  duly  renounced  letters  of 
administration,  with  the  said  will  anuexed,  of  the  property  of  the 
said  deceased  :  And  whereas  letters  of  administration,  with  the 
said  will  annexed,  of  all  and  singular  the  property  of  the  taid 
deceased,  were  on  the  day  of  granted  by  this  Court 

to  G.  H.,  a  creditor  of  the  said  deceased  :  And  whereas,  the  said 
G.  H.,  for  some  time  intermeddled  in  the  estate  of  the  said 
deceased,  but  is  since  dead,  to  wit,  on  the  day  of  , 

18      ,  leaving  part  thereof  unadministered  and  not  fully  disposed  of: 

Now  I,  the  said  E.  F.,  do  hereby  declare,  that  I  retract  the 
renunciation  of  the  letters  of  administration,  with  the  said  will 
annexed,  of  all  and  singular  the  estate  and  property  of  the  said 
deceased,  so  as  afosesaid  by  me  heretofore  made,  and  I  hereby 
nominate  and  appoint  M.  N.,  of  ,  my  solicitor,  to  file  or  cause 

to  be  filed  this  retractation  for  me  in  the  Surrogate  Court  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  this 
day  of  ,  in  the  year  18 

Signed,   sealed  and  delivered  in  the  presence  of 


No.  LXXXV.]  ORDER   REMOVING   CAUSE   FROM   SURROGATE   COURT  TO   HIGH 

COURT  OP   JUSTICE. 

In  the  High  Court  of  Justice. 
Division. 

In  the  estate  of  B.,  deceased  : 
and 

Between,  etc.   (Style  of  Cause). 

Upon  the  application  of  the  defendants,  and  upon  reading  the 
aflBdavit  and  papers  filed,  and  upon  hearing  what  was  alleged  by 
counsel  for  all  parties,  and  it  appearing  that  a  disputed  question 
may  arise  as  to  whether  the  will  propounded  for  proof  in  the  Sur- 
rogate Court  of  the  County  of  by  the  plaintiffs  is  in  fact  the 
will  of  the  said  B.,  deceased.  And  it  appearing  that  the  property 
of  the  said  deceased  exceeds  two  thousand  dollars  in  value,  and 
that  the  said  cause  or  proceeding  is  of  such  a  nature  and  of  such 
importance  as  to  render  it  proper  that  the  same  should  be  with- 
drawn from  the  jurisdiction  of  the  said  Surrogate  Court,  to  be 
disposed  of  by  this  Court. 

It  is  ordered  that  the  said  cause  or  proceeding  testamentary  be 
withdrawn  from  the  jurisdiction  of  the  said  Surrogate  Court  and 
removed   into  this  Court  ;    And  that  the  same  bo  heard,  tried   and 
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disposed  of  by  this  Court,  and  that  the  pleadings  and  proceedings 
therein  do  stand  in  the  same  plight  and  condition  as  the  same  are 
now  in  said  Surrogate  Court  ;  and  that  the  documents  instru- 
ments, affidavits,  and  papers  in  the  said  cause  or  proceeding  de- 
posited or  filed  in  the  said  Surrogate  Court  be  forthwith  trans- 
mitted to  the  registrar  of  this  Court  at  Osgoode  Hall. 

(Signed) 

Registrar. 


No.  LXXXVL]      WARRANT  TO  ATTORNEY-GENERAL  TO   TAKE  ADMINISTRATION. 

ONTARIO. 

By    His    Honour.,    etc.,    Lieutenant-Governor   of    the    Province    of 

Ontario,  etc.,  etc. 

To  the  Honourable  ,  Attorney-General  for  the  Province 

of  Ontario  : 

Whereas,  A.  B.,  late  of  the  City  of  Toronto,  ,  died  on  or 

about  the  day  of  ,  in  the  year  ,  unmarried, 

intestate,  without  lawful  issue,  heirs  or  next  of  kin,  but  possessed 
of  property  ; 

Now  be  it  known,  that  I,  the  said  ,  by  virtue  of 

the  authority  in  me  reposed  as  Lieutenant-Governor  of  the  Pro- 
vince of  Ontario,  acting  for  and  on  behalf  of  Her  Majesty  the 
Queen,  hereby  nominate  and  appoint  you,  the  said  ,  as 

Her  Majesty's  Attorney-General  for  the  said  Province,  in  your 
name,  and  as  such  Attorney-General,  to  apply  for,  take  and 
assume  the  administration,  to  you  and  your  successors  in  office,  and 
letters  of  administration  thereof  to  receive  of  all  and  singular  tl>e 
property   which  was  of  the  said  A.  B.,  deceased. 

Given,  etc. 

By    Command.  (Signed) 

Secretary- 
Note.— See   R.    S.   O.   Ch.   59.     For   another   Form   see   Dodd   & 
Brooks,  p.  515. 
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No.  LXXXVIL]    executor's  or  administrator's  notice  to  creditors. 

In,  etc. 

In  the  matter  of  the  estate  of  A.    B.,  late  of  the  of  , 

z\         (A  ,    deceased. 

\^A  \^  \  Notice  is  hereby  given  pursuant  to  R.  S.  0.(1887,  ]  Cap.  \llo/  Sec. 

t  '        j     I  36/  anc*  Amending  Acts,  that  all  persons  having  claims  against  the 
/  r\      '  estate  of  the  said  A.  B.,  who  died  on  or  about  the  day  of 

Xy6'  ,   A.D.   18      ,   are  required  to  send  by  post  prepaid  or  to 

deliver    to  ,    solicitor   for   the    administrator    {or 

executor,  as  the  case  may  be),  on  or  before  the  day  of  , 

18  ,  their  names,  addresses,  and  descriptions  and  a  full  statement 
of  particulars  of  their  claims  and  the  nature  of  the  security  (if  any) 
held  by  them  duly  certified,  and  that  after  the  said  day  the  admin- 
istrator will  proceed  to  distribute  the  assets  of  the  deceased  among 
the  parties  entitled  thereto,  having  regard  only  to  the  claims  of 
which  they  shall  then  have  notice. 

Dated  this  day  of  ,  A.D.  18      . 

C.   D., 

Solicitor  for,  etc. 

Note. — Publication  of  an  advertisement  for  creditors  given  in 
pursuance  of  EL.  S.  O.  ch.  110,  s.  3(5,  in  order  to  release  executors 
from  inability  for  payments  made  by  them  is  not  necessarily  made 
in  the  Ontario  Gazette.  Re  Cameron,  Mason  v.  Cameron,  15  P.  R.  272 
(1893). 

No.  LXXXVIIL]  inventory. 

Where   an  inventory   is   filed  in   Common   Form   Business   upon 
taking    a    Grant   of    Probate   Administration   or   Guardianship,    the 
following  will  be  found   a  convenient  form  unless  a  more  detailed 
statement   should   be   ordered   by  the  Judge  : — 
In  the  Surrogate  Court  of  the  County  of 
In  the  estate  of  ,  deceased. 

Price  of      Actual 
Stocks  .      Value.    ' 


Cash  in  the  house  and  at  the  bankers |  $  cts. 

I 

Household  goods,   linen,   wearing  apparel,  books,! 

plate,  jewels,  carriages,  horses,  etc.,  valued  at| 

I 
Stocks  or  funds  of  Canada  transferable    in    On-I 

tario,  viz : —  

Dividends  thereon  


$  cts 
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Leasehold  property  : — 

Value  per  annum  

Ground  rent  on  do  per  annum  

Length  of  unexpired  term    

Rents  of  real  or  leasehold  property  due  at  the 

death  of  the  deceased 


Price  of 

Stocks. 

|  $    cts.  ' 


Actual 
Value. 

9  cts. 


Rents  of  leasehold  property  due  since  the  death 
of  the  deceased  


Proprietary  shares   or   debentures   of  public  com- 
panies,  viz.:    

Dividends  or  interest  thereon 


Money  out  on  mortgage  and  other  securities 
Interest   thereon    , 


Book    debts 


Bonds   and   bills 

Notes     

Interest  thereon 


Real   estate  contracted   to   be  sold 


Personal  estate  and  effects  left  by  the  will  under 
some  authority  enabling  the  deceased  to  dis- 
pose of  the  same  as  he  or  she  might  think  fit 
(ft)      ' 


Stock  in  trade,  farming  stock  and  implements  of 
husbandry,   valued   at    


Other  personal  property  not  comprised  under  the 
foregoing  heads,  viz. : — 


No.  LXXXIX.]      EXAMPLE  OF   EXECUTOR'S  OR   ADMINISTRATOR'S   ACCOUNT. 

In  the   Surrogate  Court  of 

In  the  goods  of  ,  deceased. 

This   account   marked   A.    was   produced   and   shown   to   A.    B., 


(ft)  This  was  only  to  be  inserted  where  the  testator  died  after 
Imp.  Stat.  23,  Vic.  c.  15  ;    8  Jur.  N.  S.  P.  II.  p.  207. 
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C.  D.  and  E.  F.  (or  as  the  case  may  be),  and  is  the  account  referred 
to  in  their  affidavit  sworn  this  day  of  , 

Before  me   (officer  before  whom  sworn). 


RECEIPTS. 

DISBURSEMENTS. 

0> 

1 

Names  of 
persons  from 

On  what 

T3 

S 
n 

"2 
'3 

Names  of 
persons  to 

For  what 

P.* 

r^ 

£  S 

whom 

account 

~£  > 

1— I 

,C    O 

whom  paid 

purpose  paid 

-»  o 

"o 

received. 

received. 

s  53 
°  9 

"o 

s4 

0>   . 

or  allowed. 

or  allowed. 

-S  a> 

S£ 

o 

cS   O 

So 

£ 

3 

-t] 

fc 

Q 

< 

18— 

$  c. 

18— 

$  c. 

1 

Cash 

Found  in 

1 

Jas.  Stone. . 

Undertak'r's 

house  

bill  for  fu- 

•2 

Thelmp.Bk. 

Balance  at 
bankers  . . . 

2 

Ed.  Coke... 

Solici  tor's 

bill  for  pro- 

3 

Half-year's 
dividend  on 
$2,600,6  per- 
cent. Domi- 
nion    stock 

3 

Dr.  Adams. 

bate  (or  ad- 
ministr't'n) 

A  debt  due 
to  him    for 
medical  at- 
tendance. . . 

4 

Jno.  Jones . . 

Half-year's 
rent  of  free- 
hold due. . . 

4 

Jas.  Burns. . 

Bond  debt  of 
$1,000    and 
$25  for  in- 

5 

And.  Mercer 

Bond  debt  of 
$300  and  in 
terest  from 
to . 

1  5 

Jno.  Upper. 

terest  there- 
on from  — 
to — - 

Legacy    un- 

6 

Jas.  Taylor. . 

Half-year's 
rent  of  lease- 
hold    house 

6 

Publisher  of 

der  will  (or 
distributive 

7 

Proceeds  of 
real  estate 
contracted 
to  be  sold. 

news- 

Advertising 
notice  to 
creditors 
to  send  in 
claims 

Note. — Two  separate  schedules  are  made  showing  Re- 
ceipts and  Disbursements.  A  third  schedule  is  a  summary  show- 
ing total  Receipts  and  total  Disbursements  and  amount  remaining 
in  the  hands  of  executors,  or  administrator  or  guardian.  Other  or 
additional  schedules  are  used  as  occasion  may  require. 
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SPECIFIC    LEGACIES   LEFT   BY   THE  TESTATOR. 

1.  To   his    widow   Jane                    ,  all    his    household    furniture 
(following  the  words  of  the  will). 

2.  To  his  son  John  ,  the  testator's  gold   watch, 
and  horses  and  carriage  (following  the  words  of  the  will). 

Note. — Particulars  or  Explanations  of  any  item  may  be  given  in 
separate  sheets  annexed,  and  referred  to  in  the  account. 


FORMS    IN    USE    IN   AUDITING   AND    PASSING   ACCOUNTS. 

No.  XC]  Petition  to  Pass  Accounts,  etc. 

In  the  Surrogate  Court  of  the  County  of 

In  the  estate  of  ,  deceased. 

To  ,   Esquire,  Judge  of  the  Surrogate  Court  of  the 

The  petition  of  ,  sheweth  : 

1.  That  ,  of  the  of  ,   in  the 

Count     of  ,  departed  this  life  on  or  about 

the  day  of  ,  in  the  year  of  our  Lord  18 

2.  That  your  petitioner  ,  on  the  day  of 

,  A.D.  18      ,  duly  appointed  of  the  deceased, 

as  shown  by  the  records  of  this  Honourable  Court. 

3.  That  your  petitioner  ha  administered  the  said  estate  and 
effects  of  the  said  deceased,  to  the  best  of  ability,  so  far 
as  the  same  can  be  administered  at  this  time. 

4.  That    your    petitioner    ha         brought   in    and    filed    with    the 
Registrar  of  this  Court  a  full  and  correct  account  of 
administration  of  the  said  estate,  showing  all  the  personal  property, 
money  and  effects,  and  real  estate  and  proceeds  thereof,  which  ha 
come  into  hands  as  such  ,  and  also  a 
full  and  correct  account  of  all                              disbursements  as  such 

with  a  full  and  correct  statement  of  the  assets 
yet  undisposed  of. 

5.  Your  petitioner  therefore  pray  that  the  said  accounts 
may  be  audited,  taken  and  passed  by  and  before  this  Honourable 
Court. 

6.  Your  petitioner  further  pray  that  may  be  allowed 
a  fair  and  reasonable  allowance  for  care,  pains  and 
trouble   and    time    expended    in   and   about  the    estate   of   the   said 

,  deceased,  and  in  administering,  disposing  of  and 
arranging  and  settling  the  affairs  of  the  said  estate. 

7.  Your  petitioner     has     not   hitherto   been  ordered  any  com- 
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pensation  for  the  services  in  the  last  preceding  paragraph  referred 
to,   either  by  this  Court  or  by  any  other  competent  Court,  except 

8.  That  the  only  persons  interested  in  the  administration  of  the 
estate  as  beneficiaries  of  the  said  deceased  are  as  follows: 

and  that  all  of  the  said  persons  are  of  the  full  age  of  21,  except 

9.  That  your  petitioner  know  of  no  creditors  of  the  estate  of 
the  said  deceased  who  have  unsettled  claims  against  the  estate  of 
the  said  deceased  which  your  petitioner  consider  to  be  valid, 
except  and  that  the  only  portion  of  the  estate  of 
the  said  deceased  that  remains  not  administered  by  your  peti- 
tioner is  as  follows,  namely  :  and  that  the 
reason  of  the   non-administration  thereof  is  the  following  namely: 

Dated  at  ,  this  day  of  ,  A.D. 

189    . 

This  petition  is  presented  by 

Solicitor  for  the  above-named  petitioner. 

No.  XCI.  Affidavit  Verifying  Accounts,  etc. 

In,  etc. 

I,  of  the  of  in  the 

Count    of  ,  make  oath  and  say  : 

1.  That  I  was  appointed  by  this  Honourable  Court, 
of  the  said  deceased. 

2.  That  the  account  now  shown  to  me  marked  "  A,"  sets  forth 
a  true  and  correct  account  of  all  the  personal  estate  and  effects,  and 
of  the  real  estate  and  proceeds  thereof  of  the  said  estate,  which 
have  come  into  my  hands  or  into  the  hands  of  my  co-  , 

.  or  of  any  other  person  or  persons  on  behalf,  so  far  as 

I  know,  and  also  the  names  of  the  parties  from  whom  the  same 
have  been  received,  and  the  dates  at  which  the  same  were  received, 
to  the  best  of  my  knowledge  and  belief. 

3.  That  the  account  marked  "B,"  now  also  shown  to  me,  sets 
forth  a  true  and  correct  account  of  all  the  disbursements  and  pay- 
ments made  by  me  or  by  my  cp-L-/r  or  any  other  person 
for  or  on  account  of  the  said  essa3*7  to  the  best  of  my  knowledge 
and  belief. 

4.  That  save  and  except  what  appears  in  the  said  accounts 
marked  "A,"  I  have  not  nor  ha  my  co-  or  any  one 
on  behalf,  so  far  as  I  know,  ever  received  or  got  in  any 
part  of  the  said  deceased's  personal  estate  or  effects,  or  the  real 
estate,  or  the  proceeds  thereof  during  our  administration  of  the  said 
♦  state. 
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5.  That  the  available  assets  of  the  said  estate  still  undisposed  of 
and  in  the  hands  of  myself  and  my  co-  ,  or  of  any  per- 
son or  persons  for  except  as  hereinafter  mentioned  are  cor- 
rectly set  forth  in  the  account  marked  "C  ,"  now  shown  to  me. 

6.  That  there  is  not  to  my  knowledge  or  belief,  any  personal 
or  real  estate  outstanding  and  unrealized  in  this  matterf  save  and 
except  — 

7.  That  I  have  not  received  nor  been  awarded  or  adjudged  by 
this  Court  any  compensation  whatever  for  the  care,  pains  and 
trouble  expended  by  me  in  and  about  the  said  estate. 

Sworn  before  me  at  the  of  ,  ~\ 

in  the  County  of  this  day  of  | 

,  in  the  year  of  our  Lord,  189    .J 

A  Commissioner  for  taking  Affidavits  in  the  County  of 

This  Affidavit   is  filed  by 

Solicitor  for  the  above-named 

No.  XCII.  Appointment  to  Pass  Accounts,  etc. 

In,  etc. 

Deceased. 

Upon  reading  the  petition  of  ,  of  the  said  , 

and  the  petitioner  having  brought  in  and  deposited  with  the  Regis- 
trar of  this  Court  the  accounts  of  receipts  and 
expenditures  in  respect  of  the  said  estate,  I  appoint 
the  day  of  ,  A.  D.  189  ,  at  o'clock  in 
the  noon,  at  my  Chambers  in  the  Court  House  in  , 
as  the  time  and  place  for  the  purpose  of  examining,  auditing  and 

And  to   fix  the  compensation  to  be  allowed  to  if  any, 

for  care,  pains  and  trouble  and  time  expended  in  and  about 

the  said  estate  and  in  administering,  disposing 

of  and  arranging  and  settling  the  same. 

And  I  do  order  that  all  persons  who  are  or  may  be  interested 
in  the  estate  of  the  said  ,  deceased,  attend  at  the 

said  time  and  place. 

And  I  do  order  that  a  copy  of  this  order  and  appointment  at 
least  days  before  the  day  above  appointed  be  served  on 

Dated  at  this  day  of  ,  A.D.  189    . 

Judge. 
This  appointment  is  taken  out  by  , 

Solicitor    for  the  above  named 

Note. — Tln>  accounts  of  the  said  may  be  examined 

by  the  parties  interested  therein  or  their  Solicitors  at  the  ofiice  of 
the   Registrar  of  this  Court  at 
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No.  XOTII.  Order  on  Passing  Accounts,  etc. 

In,  etc. 

Deceased. 

Upon  reading  the  petition  of  of  the  said 

estate  and  the  affidavits  and  accounts  brought  in  and  filed  with  the 
Registrar  of  this  Court,  I,  Esquire,  Judge  of  the 

Surrogate   Court  of  the  County  of  ,   did   by   my  order  of 

the  ,   day  of  "  A.D.,   189    ,   require 

that  all  persons  interested  in  the  estate  of  the  said  deceased  should 
attend  at  my  Chambers  in  the  Court  House  in  ,  on 

the  day  of  A.D.  189    ,  at  which  time 

and  place  I  would  proceed  to  audit  and  pass  the  said  accounts,  and 
also  to  fix  the  compensation  to  be  allowed  to  the  said 
for  care,  pains  and  trouble  and  time  expended  in  or  about 

the  said  estate. 

And    having   on  the  day    of  A.D.    189     ,    pro- 

ceeded to  take  audit  and  pass  the  said  accounts,  pursuant  to  the 
said  order,  in  presence  of 

I  find  and  declare  that  the  total  amount  of  the  personal  estate 
and  effects  of  the  said  deceased,  which  came  into  the  hands  of  the 
said  amount  to  $        ,  and  that  the  proceeds  of  the  real  estate 

of  the  said  deceased,   which  came  into  the  hands  of  the  said 

amount  to  $  ,  and  I  find  and  declare  that 

the  said  ha      properly  paid  out  and  disbursed  in 

the  course  of  administration  the  said  estate  of  the  sum  of 
» 

And  I  do  hereby  in  pursuance  of  the  prayer  of  the  said  petition 
of  the  said  order  and  allow  the 

sum  of  $  as  a  fair    and  reasonable  allowance  for 

care,  pains  and  trouble  and  time  expended  in  and  about  the  admin- 
istering and  arranging  and  settling  the  affairs  of  the  said  estate  to 
the  present   time. 

And  T  do  order  that  the  costs  of  taking,  auditing  and  passing 
the  said  accounts,  and  fixing  the  said  compensation  amounting  to 
$  as  taxed  by  the  Registrar  of  the  Court,  be  allowed 

to  the  said  ,  and  having  deducted  the  amounts  so 

disbursed  and  expended  and  the  compensation  and  costs  from  the 
amount  in  the  hands  of  the  said  , 

I  find  that  there  remains  in  the  hands  of  the  said 
the  sum  of  $ 

Dated  at  this  day  of  A.D.  189 

Judge. 
This  order  is  taken  out  by 

Solicitor  for  the  above-named  petitioner. 
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No.  XCIV.]      DECLARATION   OV   TRANSMISSION    UNDER    "THE   BANK    ACT  "    OF 
CANADA,   53  VICT.   c.   31,   ss.    39-41. 

I,  A.  B.   (or  we)  of 

Do  declare  that  one  ,  late  of  the  ,  deceased, 

who  departed  this  life  on   or  about  the  day  of  , 

intestate  (if  so)  was  at  the  time  of  his  death  entitled  to  certain 
shares  in  the  capital  stock  of  the  Bank  of  ,  stand- 

ing in  his  name  on  the  books  of  said  bank,  and  letters  of  adminis- 
traction  of  all  and  singular  the  property  (or,  and  letters  probate  of 
the  will)  of  the  said  A.  M.,  deceased,  having  been  on  the 
day  of  ,   granted  to  me  by  the  Surrogate  Court  of  the 

County  of  ,  the  right  to  said  shares  and  to  all  interest  and 

dividends  thereon,  has  by  virtue  of  said  letters  of  admii.istration 
(or,  by  virtue  of  said  will)  become  transmitted  to  me,  and  I  am 
entitled  to  receive  the  same  as  administrator  of  said  estate  (or,  as 
such  executor  as  aforesaid. 

In  witness  whereof  I  have  hereunto  set  my  hand  at  the 
of  this  day  of  ,  A.D.  18 

Acknowledged  by  the  said  A.B.  \ 
at  the  of  in  the  ( 

County  of       this      day  of        [  A.  B. 

A.D.  18     .     Before  me,  ) 

[L.S.] 

Notary  public  or  other  person  authorized,  see  Sec.  30  of  the  Act. 
As  to  declaration  required  for  certain  Savings  Banks  in  Ontario  and 
Quebec,  see  li.  S.  C.  c.  122,  and  53  V.  c.  32  C. 

No.  XCV.  Forms  of  Jurats. 

If  one  deponent  only: — 

Sworn  at  on  the  day  of  A.D.  18      , 

Before  me, 

If  more  than  one  deponent: — 

Sworn  before  me,   by  the  said  and  (give 

the  Christian  and  surnames  of  each  deponent)  at 
on  the  day  of  A.D.  18 

If  the  deponent  be  a  marksman,  or  is  blind  or  illiterate: — 

Sworn  before  me  at  the  said  at  on  the  day 

of  A.D.  18     ,  the  same  having  been  first  read  over  by  me 

(or  in  my  presence  to  the  deponent),  who  seemed  perfectly  to 
understand  the  same,  and  made  his  mark  (or  as  the  case 
may  be),  thereto  in  my  presence 
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If  the  deponent  he  unacquainted  with  the  English  language: — 

Sworn  by  the  said  at  on  the  day  of 

A.D.    18      ,   by   interpretation   into   the  language   by 

O.  D.  of  .  who  had  previously  sworn  that  he  was  well 

acquainted  with  both  languages,  and  faithfully  to  interpret. 

(The  interpreter  should  sign  his  name  on  the  affidavit  for  the 
purpose  of  identification.) 

N.B. — In  all  cases  of  affirmation  the  exact  words  prescribed  by 
the  statute  applicable  to  the  particular  case  must  be  used,  and  none 
other  will  be  received. 

The  person  permitted  to  affirm  by  R.  S.  O.  1887,  c.  6,  s.  12,  must 
first  make  the  following  declaration  and  affirmation: — 

"  I,  A.  B.,  do  solemnly,  sincerely  and  truly  declare  and  affirm 
that  I  am  one  of  the  Society  called  Quakers,  Menonists,  Tunkers,  or 
Unitas  Fratrum,  or  Moravians  "  (as  the  case  may  be),  which  may 
be  written  at  the  beginning  of  the  affirmation  ;  and  the  affirmation 
will  commence  : — 

"  I  (A.  B.),  do  solemnly,  sincerely,  and  truly  affirm  and  declare," 
etc.  •  And  the  jurat  must  correspond. 


No.  XCVI.]  DOMINION  GOVERNMENT  SAVINGS  BANK— MISSING  PASS-BOOK  OP  A 
DECEASED  DEPOSITOR — DECLARATION  OF  EXECUTORS,  ADMINIS- 
TRATORS,   ETC. 

I    (or   we)    A.    B.   of  .    do   hereby   solemnly   declare   that 

have  been  appointed  of  the  estate  of  the  late 

of  ;  that       believe  was  a  depositor  in 

the  Government  Savings  Bank  at  and  hereby  declare  that 

after  due  and  diligent  search  the  pass-book  issued  by  the 
of  the  said  bank  cannot  be  found  (here  state  facts,  if  any,  relating 
to  the  loss  of  book),  therefore  as  such  ,        do  hereby  surrender 

all  claim  to  any  balance  recorded  in  the  said  pass-book,  and  declare 
that  the  estate  has  no  further  claim  in  respect  thereof  except  as  to 
the  amount  recorded  in  the  books  of  the  said  branch,  and  hereby 
testify  consent  that   any   balance  in  the   said   savings   bank 

shall  be  managed  in  accordance  with  the  statute  in  that  behalf, 
and  the  regulations  of  the  bank  established  in  accordance  therewith. 

And  I  make  this  solemn  declaration,  conscientiously  believing  it 
to  be  true,  and  knowing  that  it  is  of  the  same  force  and  effect  as  if 
made  under  oath  and  by  virtue  of  The  Canada  Evidence  Act,  1893. 

Solemnly  declared  before  me  at^  (Person  declaring  to  *i<ni  here.) 

the  of  in  the 

of  and  Province  of 

this         day  of  18 
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N.B. — Above  declaration,  to  be  made  before  any  Judge,  Justice 
of  the  Peace,  Notary  Public,  or  other  functionary  authorized  by  law 
to  administer  an  oath. 


No.  XCVIL]      ADOPTION   OF    INFANTS   OR   MINORS—  FORM    OF    INDENTURK. 

This  Indenture,  made  and  entered  into  this  day  of,  etc. 

Between  A.  B.,  of  (residence  and  addition),  of  the  First 

Part,  and  C.  D.,  of,  etc.,  of  the  Second  Part. 

Whereas,  the  party  of  the  1st  part  is  the  mother  (or  father,  or 
guardian  duly  appointed  by,  etc.,  or  a  charitable  society,  etc.  (see 
Stat.),  as  the  case  may  be),  of  the  child  hereinafter  mentioned,  the 
same  being  female  (or  male)  infant  child,  named  and  of 

the  age  of  ,  having  been  born  on  the  day  of 

18      ,  at  the  of 

And  whereas,  the  father  of  the  said  child  hath  departed  this 
life,  and  the  said  party  of  the  2nd  part  is  the  uncle  of  the  said  child 
(or  as  the  case  may  be),  and  the  said  party  of  the  1st  part,  being 
satisfied  that  the  said  party  of  the  2nd  part  is  a  respectable  and 
trustworthy  person,  is  desirous  that  the  said  child  should  be  adopted 
by  him,  the  said  party  of  the  2nd  part,  into  his  family,  to  be  hence- 
forth under  his  guardianship,  care,  custody,  and  control,  and  for 
that  purpose  hath  delivered  said  child  to  the  said  party  of  the  2nd 
part.  And  whereas,  the  said  party  of  the  2nd  part  is  willing  to 
adopt  the  said  child  into  his  family,  and  assume  towards  her  the 
duties  of  a  parent  ; 

Now  this  indenture  witnesseth  that,  in  consideration  of  the  pre- 
mises, and  of  the  care  and  guardianship  to  be  bestowed  upon  said 
child,  and  of  the  covenants,  promises,  and  agreements  hereinafter 
contained  by  and  on  the  part  of  the  said  party  of  the  2nd  part,  he, 
the  said  party  of  the  1st  part  doth  hereby  constitute  and  appoint 
the  said  party  of  the  2nd  part  to  be  sole  guardian  of  said  child,  and 
doth  hereby  transfer  to  him  all  his  rights  and  power  over  or  con- 
cerning said  child,  whether  by  statute,  common  law  or  otherwise, 
and  doth  grant  to  him,  the  said  party  of  the  2nd  part,  full  custody 
of  the  person  of  the  said  child,  for  nurture,  government,  mainten- 
ance and  education,  during  its  minority,  and  for  him,  the  said  party 
of  the  2nd  part  to  have,  possess,  and  exercise  the  same  guardian- 
ship, care  and  authority  over  the  said  child  as  he  would  or  could 
have  were  it  his  own  child,  and  without  any  interference  therein 
by  or  on  the  part  of  him,  the  said  party  of  the  1st  part. 

And  the  said  party  of  the  2nd  part,  in  consideration  of  the  pre- 
mises, and  of  the  delivery  to  him  of  the  said  child  as  aforesaid,  and 
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of  the  love,  affection  and  duty  to  be  received  by  him  from  said  child, 
and  of  the  covenants  hereinafter  contained  on  the  part  of  the  said 
party  of  the  1st  part,  Doth  hereby  adopt  the  said  child  and  take  her 
for  his  own,  and  doth  hereby  assume  the  duties  of  a  parent  towards 
the  said  child,  and  doth  hereby  covenant,  promise  and  agree  to  and 
with  the  said  party  of  the  1st  part,  that  he  will  perform  the  duties 
of  a  parent  towards  the  said  child,  in  like  manner  as  if  it  were  his 
own  child,  and  that  he  will  protect,  maintain  and  educate  it,  pro- 
viding for  it  a  home,  and  suitable  food  and  clothing,  and  in  case 
of  sickness  medical  attendance,  medicines,  and  all  other  necessaries, 
and  that  he  will  pay  due  attention  to  her  moral  and  spiritual  cul- 
ture, and  afford  her  opportunity  of  becoming  instructed  in  the  teach- 
ings and  doctrines  of  Christianity,  during  the  period  of  his  guardian- 
ship, as  aforesaid. 

And  the  said  party  of  the  1st  part,  in  consideration  of  the  pre- 
mises, doth  hereby  release  to  the  party  of  the  2nd  part,  and  forever 
relinquish  all  his  rights  and  powers  in  respect  of  the  care,  custody, 
and  control  of  the  said  child  hereinbefore  transferred  to  the  said 
party  of  the  2nd  part.  And  the  said  party  of  the  1st  part  hereby 
covenants,  promises,  and  agrees  to  and  with  the  said  party  of  the 
2nd  part  that  he  will  not  at  any  time  hereafter  resume  or  attempt 
to  resume,  or  regain,  the  possession,  custody,  control  or  guardian- 
ship of  the  said  child,  or  in  any  way  whatsoever  interfere  therein 
with  the  said  party  of  the  2nd  part  : 

And   that  he   will   at  any   time   hereafter,   at    the   request    and 
charges  of  the  party  of  the  2nd  part,  execute  such  further  instru 
ments  or  assurances  as  may  be  necessary  for  more  effectually  trans- 
ferring and  assuring  to  the  party  of  the  2nd  part  the  sole  custody, 
control,   and  guardianship  of  the  said  child. 

(If  the  minor  be  of  the  age  requiring  his  or  her  consent  under 
the  statute,  add  a  consenting  clause,  and  let  him  or  her  execute  the 
instrument). 

In  witness  whereof  the  parties  hereto  have  hereunto  set  their 
hands  and  seals. 

Signed,  sealed,  and  delivered)  (l.s.) 

in  the  presence  of  )  (l.s.) 

(Two   witnesses,   having   reference   to  the   statute  of  Chas.   II.) 

Note. — The  above  form  is  prepared  with  reference  to  R.  S.  O. 
ch.  135,  by  which  parents,  guardians,  and  other  persons,  or  any 
charitable  society  authorized  as  there  provided,  having  the  care  or 
charge  of  any  minors,  may,  with  tbe  minor's  consent,  if  a  male  not 
under  14  years,  or  a  female  not  under  12  years,  and  without  such 
consent  if  under  such  age,  constitute  by  indenture,  to  be  guardian 
of  the  child,  any  respectable  trustworthy  person,  who  is  willing  to 
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assume  and,  by  indenture  or  other  instrument  in  writing,  does 
assume  the  duty  of  a  parent  towards  the  child  ;  such  guardian  to 
possess  the  same  authority  over  the  child  as  he  or  she  would  have 
were  the  ward  his  or  her  own  child,  and  bound  to  perform  the 
duties  of  a  parent  towards  such  ward. 

By  the  laws  of  some  of  the  neighboring  States,  the  adoption  of 
children  with  the  changing  of  their  names  is  required  to  be  with 
the  sanction  and  approval  of  the  Probate  Judge.  (Vide  Smith's 
Probate  Law,  Boston.)  The  statute  above  referred  to,  however, 
does  not  require  the  approval  of  Surrogate  Judges  to  the  adoption 
of  children  in  Ontario.  A  guardian  appointed  by  the  Surrogate 
Court  or  testamentary  guardian  would,  it  is  presumed,  be  competent 
to  execute  such  an  indenture. 

The  instrument  may  contain  a  covenant  on  the  part  of  the 
grantees  that  the  child  shall  be  heir,  or  that  a  will  shall  be  made  in 
its  favour,  or  that  it  shall  share  in  the  estate  same  as  their  child- 
ren :    Roberts  v.  Hall,  1  O.  R.  388. 


SHORT   FORM   OF    WILLS, — 

With  attestation  clause  showing  compliance  with  the  "  Wills 
Act  of  Ontario,"   as  to  execution   (a). 

(a)  Attestation  Clause:  Although  it  is  true  that  an  attestation 
clause  is  not  absolutely  necessary  to  the  validity  of  a  will,  yet  it  is 
important  that   there   should    be  one. 


No.    XCVIII.]     WILL,  GIVING   TO   ONE   ABSOLUTELY    ALL   THE   TESTATOR'S   REAL 
AND    PERSONAL    ESTATE. 

This  is  the  last  Will  and  Testament  of  me  (testator's  name, 
residence  and  quality),  I  devise  and  bequeath  all  the  real  and  per- 
sonal estate  to  which  I  shall  be  entitled  at  the  time  of  my  decease 
unto  (devisee's  name,  residence  and  quality)  absolutely. 

(Vinnecombe  v.   Butler,   ante  p.  178,   and  vide  ante,  179). 

Publication.— Although  "  publication  "  is  abolished,  the  testator 
should — not  as  a  matter  of  absolute  legal  necessity,  but  as  a  proper 
precaution— also  explain  to  the  witnesses  the  nature  of  the  instru- 
ment they  are  required  to  sign,  and  the  object  with  which  their 
names  are  to  be  written.     (Flood  on  Wills,  317). 

And  I  appoint  the  said  (came)  sole  executor  of  this  my  will, 
hereby  revoking  all  other  testamentary  writings. 

Tn  witness  whereof  I  have  hereunder  set  my  hand  this 
day  of  ,  A.D.  18      . 

(Signed)  (Testator's  signature.) 
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Signed  by  the  said  (name)  testator  as  and  for  his  last  will 
and  testament,  in  the  presence  of  us,  both  present  at  the  same  time, 
who  at  his  request,  in  his  presence,  and  in  the  presence  of  each 
other,  have  hereunto  subscribed  our  names  as  attesting  witnesses. 

Two  or  more  witnesses. 


PROBATE. 


In 

Stmps 
50 


50 


No.  XCIX.]    EXAMPLES  OF  BILLS  OF  COSTS  PAYABLE 

IN  THE  REGISTRY  IN  COMMON  FORM  BUSINESS. 

Fees  of 
Reg.    Jud 

Application $ 

Receiving  and  examining  papers,  and  entering  applica- 
tion       1  00       . 

Notice  to  Surrogate  Clerk   25 

Certificate  of  Surrogate  Clerk     

Receiving  and  entering  Certificate 25 

Submitting  papers  with  Registrar's  Report  thereon  to 

Judge     50 

Grant— Value  of  property  under  $1,000,  say  $700 1  00  2  00 

For  preparing  probate  under  seal  of  the  Court 75 

Recording  grant,  3  folios,  will,  5  folios 80 

Transcript  of  Will  5  folios 50 

Certified  copy  of  Will  for  Surrogate  Clerk 50 

Certificate     50 

Attending  and  entering  order  or  minute = 50 

Special  attendance     1 

Postage — No  greater  sum  than  25  cts.  should  be  charged 

unless  Will  extra  heavy    


50 
50 


2\fi  55  3  50  2  00 


2.00,  Judge  $1.75,  Registrar 
PROBATE 


$3  28  1  75 
id  $2.00,  Judge  $1.75,  Registrar  $3. 28  =  $7.03. 

Fees  of 
Reg.    Jud 

Application $ 

Receiving  and  examining  papers,  and  entering  applica- 
tion     100       . 

Notice  to  Surrogate  Clerk    25 

Certificate  of  Surrogate  Clerk     

Receiving  and  entering  Certificate    25 

Submitting  papers  with  Registrar's  Report  thereon  to 

Judge     50 

Grant— Value  of  property  under  $2,000  (say  $1,300)    . .   2  00  2  00  1 
For  preparing  Probate  issued  under  seal  of  the  Court. .       75 

Recording  grant,  3  folios,  will  (say  5  folios)    80 

Transcript  of  Will  5  folios 10  cents  per  folio       50 

Certified  copy  of  Will  for  Surrogate  Clerk     50 

Certificate    50 

Attending  and  entering  order  or  minute 50       50 

Special  attendance 1  00 


In 

Stmps 
50 


50 


Note. — See  also  pp.  324,  538. 


$7  55  3  50  2  50 
=  13  55 
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PROBATE.  ,£"  «    B^8 

Application      $     ••        ••       50 

Receiving  and  examining  papers,  and  entering  applica- 
tion        100       

Notice  to  Surrogate  Clerk    25 

Certificate  of  Surrogate  Clerk 50 

Receiving  and  entering  certificate 25 

Submitting  papers  with  Registrar's  Report  thereon  to 

Judge     50 

Grant— Value  of  property  under  $9,000,  say  $8,500    ....   3  00  9  00  4  50 
For  preparing  Probate  issued  under  seal  of  the  Court. .       75       . .       50 

Recording  grant,  3  folios  (will,  say  5  folios)     80 

Transcript  of  will   50 

Certified  copy  of  Will  for  Surrogate  Clerk 50 

Certificate     50 

Attending  and  entering  order  or  minute 50       50 

Special  attendance    1  00 

$8  55  10  50  6  00 
Fee  Fund,  $6.00;  Judge,  $8.50;  Reg.,  $8.55  ;  Gov.,  $2.00  =  $25.05. 

Fees  of      In 
Reg.     Jud.  Stmps. 

Application • $     •  •        •  •        50 

Receiving  and  examining  papers,  and  entering  applica- 
tion  100       .. 

Notice  to  Surrogate  Clerk    25 

Certificate  of  Surrogate  Clerk 50 

Receiving  and  entering  certificate 25 

Recording  bond  with  affidavits  of  justification  and  ex- 
ecution     1  00 

Submitting  papers  with  Registrar's  Report  thereon  to 

Judge     50       .. 

Grant— Value  of  property  under  $1,000,  say  $700 1  00  2  00       50 

For  preparing  Letters  of   Administration  issued   under 

seal  of  the  Court 75       . .       50 

Recording  grant,  3  folios 30 

(30 


ADMINISTRATION. 


Certificate  and  search  for  Will . 


150 


Attending  and  entering  order  or  minute 50      50 

Special  attendance 1  00 

Fiat  on  bond 50 

2)  6  35  4  00  2  00 

$3  18  2  00  2  00 
I.e.,  Fee  Fund,  $2.00;  Judge,  $2.00  ;  Registrar,  $3.18  =  $7.18. 

ADMINISTRATION.  rSTjS.  tan 

Application $     . .        . .       50 

Receiving  and  examining  papers,  and  entering  applica- 
tion        100       

Notice  to  Surrogate  Clerk  25 

h.s.c. —  45 
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ADMINISTRATION.  -JEE\   0poIn 

Reg.  Jcd.  Stmps 

Certificate  of  Surrogate  Clerk $     ..        ..       50 

Receiving  and  entering  Certificate 25 

Recording  bond  with  affidavit  of  justification   and  ex- 
ecution     1  00 

Submitting  papers  with  Registrar's  report  thereon  to 

Judge     50 

Grant— Value  of  property  under  $1,200,  say  $1,100 2  00  2  00  0  50 

For  preparing  Letters  of  Administration  issued  under 

seal  of  the  Court     75       . .        50 

Recording  grant,  3  folios 30 

Certified  copy  of  Will  for  Surrogate  Clerk -  '  „ 

Attending  and  entering  order  or  minute 50       50 

Special  attendance 1  00 

Fiat  on  bond    50 


$7  35  4  00  2  50 
I.e.,  Fee  Fund,  $2.00;  Judge,  $4.00  ;  Registrar,  $7.35  =  $13.45. 

ADMINISTRATION.  bS"jS.  Stmps 

Application -. $     . .        . .       50 

Receiving  and  examining  papers,  and  entering  applica- 
tion       1  00 

Notice  to  Surrogate  Clerk    25 

Certificate  of  Surrogate  Clerk     50 

Receiving  and  entering  Certificate    25 

Recording  bond  with  affidavits  of  justification  and  ex- 
ecution      1  00 

Submitting  papers  with  Registrar's  Report  thereon  to 

Judge    50 

■Grant— Value  of  property  under  $9,000,  say  $8,500 3  00  9  00  4  50 

For  preparing  Letters  of  Administration  i-ssued  under 

seal  of  the  Court 75       . .       50 

Recording  grant,  3  folios 30 

( 30 
Certificate  and  search  for  Will -  -q 

Attending  and  entering  order  or  minute 50       50 

Writing  necessary  letters,  each  25  cents 

Special  attendance     1  00 

Fiat  on  bond    50 


$8  35  11  00  6  00 
I.e.,  Fee  Fund,  $6.00  ;  Judge,  $9.00;  Registrar,  $8.35  ;  Gov.,  $2.00  = 
$25.35. 

ADMINISTRATION  WITH  WILL  ANNEXED.    R^EESj°p    g^,P3 

Application $     .  •        •  •       50 

Receiving  and  examining  papers,  and  entering  applica- 
tion     100       .. 

Notice  to  Surrogate  Clerk    25 

Certificate  of  Surrogate  Clerk 50 

Receiving  and  entering  Certificate     25 
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ADMINISTRATION  WITH  WILL  ANNEXED.     Fkes  of        In 

Keg.    Jud.  Stmps 
Recording  bond  with  affidavits  of  justification  and  ex- 
ecution   $1   00 

Submitting  papers  with  Registrar's  Report  thereon  to 

Judge     50 

Grant— Value  of  property  under  $2,000,  say  $1,500 2  00  3  00  1  00 

For  preparing  Letters  of  Administration  (Will)  issued 

under  seal  of  the  Court     75 

Recording  grant,  3  folios,  Will  5  folios 80 

Transcript  of  Will,  5  folios 50 

Certified  copy  of  Will  for  Surrogate  Clerk    50 

Attending  and  entering  order  or  minute 50       50 

Special  attendance 1  00 

Fiat  on  bond    50 


GUARDIANSHIP. 


$8   05  5  00  2  50 
I.e.,  Fee  fund,  $2.50;  Judge,  $5.00  ;  Registrar,  $8.05  =  $15.55. 

Fees  of      In 
Reg.    Jud.   Stmps 

Application .....$     ..        ..       50 

Receiving  and  examining  papers,  and  entering  applica- 
tion       1  00 

Notice  to  Surrogate  Clerk 25 

Certificate  of  Surrogate  Clerk    50 

Receiving  and  entering  Certificate    25 

Recording  bond  with  affidavits  of  justification  and  ex- 
ecution     1  00 

Submitting  papers  with  Registrar's  Report  thereon  to 

Judge     50 

Grant — Appointment   of    Guardian  ;    property   $1,000 

and  under  $4,000 2  00 

For   preparing  Letters  of  Guardianship  issued  under 

seal  of  the  Court 75       . .        50 

Recording  grant,  5  folios 50 

Certificate    

Attending  and  entering  order  or  minute 50       50 

Special  attendance  and  fiat  on  bond 1  00 


$4  75  3  50  1  50 

=  9  75 


Note.— If  affidavits  sworn  before  Registrar  add  20  cents  for  each. 
See  also  pp.  320,  325,  538. 
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SUCCESSION  DUTY  FOEMS  (a). 

FORM  1. 

Bond  by  Executors  or  Administrators.     (Section  5). 

The  Succession  Duty  Act,  1892. 

In  the  Surrogate  Court  of  the 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 

Know  all  men  by  these  presents  that  we,  C.  D.,  of  the 
of  ,  in  the  County  of  ,  E.  F.,  of  the 

of  ,  in  the  County  of  ,  G.  H.,  of  the  of 

,  in  the  County  of  ,  are  jointly  and  severally 

bound  unto  Her  Majesty  the  Queen  in  the  sum  of  $  to  be  paid 

to  the  Treasurer  of  the  Province  of  Ontario  for  the  time  being,  for  which 
payment  well  and  truly  to  be  made  we  bind  ourselves  and  each  of  us 
for  the  whole  and  our  and  each  of  our  heirs,  executors  and  administrators 
firmly  by  these  presents. 

Sealed  with  our  seals.     Dated  the  day  of 

in  the  year  of  our  Lord,  18 

The  condition  of  this  obligation  is  such  that  if  the  above  named 
C.  D.,  the  administrator  of  all  the  property  (or  as  the  case  may  be)  of  A.  B.t 
late  of  the  of  ,  in  the  County  of 

deceased,  who  died  on  or  about  the  day  of  , 

A.D.  18  ,  do  well  and  truly  pay  or  cause  to  be  paid  to  the  said 
Treasurer  of  the  Province  of  Ontario  for  the  time  being,  representing 
Her  Majesty  the  Queen  in  that  behalf,  any  and  all  duty  to  which  the 
property,  estate  and  effects  of  the  said  A.  B.  coming  into  the  hands  of  the 
said  C.  D.  may  be  found  liable  under  the  provisions  of  The  Succession 
Duty  Act,  1892,  within  eighteen  months  from  the  date  of  the  death  of  the 
said  A.  B.,  or  such  further  time  as  may  be  given  for  payment  thereof 
under  section  13  of  The  Succession  Duty  Act,  1892,  then  this  obligation 
shall  be  void  and  of  no  effect,  otherwise  the  same  to  remain  in  full  force 
and  virtue. 

Signed,  sealed  and  delivered  in  j  Seal. 

the  presence  of  .  J  Seal. 

Seal. 

(a)  For  the  Act  and  regulations  in  council,  see  558,  563  ante. 
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Affidavit  of  Justification. 

The  Succession  Duty  Act,  1892. 
In  the  Surrogate  Court  of  the  county  of 

In  the  estate  of 

deceased 

We,  severally  make  oath  and  say  : 

That  we  are  the  proposed  sureties  on  behalf  of  of  the 

property  of  deceased,  in  the  annexed  bond  named  ;  and  I,  the 

said  for  myself  make  oath  and  say  that  I  reside  at 

in  the  county  of  and  am  worth  property 

to  the  amount  of  dollars,  over  and  above  all  encumbrances, 

and  over  and  and  above  what  will  pay  my  just  debts,  and  every  other 
sum  for  which  I  am  liable  as  surety  or  endorser  or  otherwise. 

And  I,  the  said  for  myself  make  oath  and  say,  that  I 

reside  at  in  the  Count       of  and  am 

worth  property  to  the  amount  of  dollars,  over  and  above  all 

encumbrances,  and  over  and  above  what  will  pay  my  just  debts,  and 
every  other  sum  for  which  I  am  now  bail,  or  for  which  I  am  liable  as 
surety,  or  endorser  or  otherwise. 

The  above  named 

and 

were  severally  sworn  before  me  the 

day  of  A.D.  189 

at  in  the  County  of 

This  affidavit  is  filed  on  behalf  of  the 

Solicitor. 
(For  Affidavit  of  Execution  of  Bond,  vide  ante,  p.  661.) 


FORM  2. 

Affidavit  of  Value  and  Relationship.     (Section  5). 
The  Succession  Duty  Act,  1892. 

Canada,  ) 

Province  of  Ontario.  [ 

In  the  Surrogate  Court  of  the 
In  the  matter  of  the  estate  of  A.  B.,  deceased. 
I,  ,  of  the  of  ,  in  the  County  of 

,  make  oath  and  say  : — 
1.  That  I  am  the  party  applying  for  letters  to  the  estate 

of  the  above  named  A.  B. 
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2.  That  I  have  caused  to  be  filed  in  the  office  of  the  Registrar  of  the 
above  named  Court  a  petition  praying  that  letters  be  granted 
by  said  court  to  me  of  the  estate  of  the  said  A.  B. 

3.  That  I  made  diligent  enquiry  and  search  as  to  the  value  of  the 
property  which  the  said  .4.  B.  died  seised  or  possessed  of  or  entitled 
to. 

4.  That  the  paper  writing  hereunto  annexed  marked  "A"  is  an 
itemized  inventory  and  true  and  correct  statement  of  the  property  which 
the  said  A.  B.  died  seised  or  possessed  of  or  entitled  to  and  of  the  market 
value  thereof,  and  the  amount  and  value  of  the  debts  due  to  him. 

5.  That  the  paper  writing  hereunto  annexed  marked  "  B  "  contains 
a  true  and  correct  list  of  all  the  persons  to  whom  the  said  property  will 
pass  and  the  degree  of  relationship  in  which  each  of  them  stand  to  the 
said  deceased,  together  with  their  addresses,  so  far  as  I  can  ascertain 
them. 

G.  That  to  the  best  of  my  knowledge,  information  and  belief  the 
said  did  not  voluntarily  transfer  by  deed,  grant  or  gift,  made 

in  contemplation  of  his  death  or  made  or  intended  to  take  effect  in 
possession  or  enjoyment  after  his  death,  any  property  or  any  interest 
therein  or  income  therefrom,  to  any  person  in  trust  or  otherwise  or  by 
reason  whereof  any  person  has  or  shall  become  beneficially  entitled  in 
possession  or  expectancy  in  or  to  such  property  or  income  thereof. 

Sworn  before  me  at  the 


I 


of  ,  in  the  County  (^ 

of  ,  this  j 

day  of  ,  A.D.  18       J 

A  commissioner,  etc. 


FORM  3. 

Direction  to  Sheriff  to  Make  Valuation.     (Section  6.) 
The  Succession  Duty  Act,  1892. 

In  the  Surrogate  Court  of  the 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 
To  the  sheriff  of  the  count         of 

At  the  request  of  the  Treasurer  of  the  Province  of  Ontario,  I  hereby 
direct  that  you  do  make  a  valuation  and  appraisement  of  all  property  of 
the  deceased  and  report  to  me  the  result  of  such  valuation  and  appraise- 
ment forthwith  after  making  the  same. 

Dated  at  ,  this        day  of  A.  D.  18     . 
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FORM  4. 

Notice  by  Sheriff.     (Section  7.) 
The  Succession  Duty  Act,  1892. 

In  the  Surrogate  Court  of  the 

In  the  matter  of  the  estate  of  A.  B  ,  deceased. 
To 

Take  notice  that  by  an  order  made  by  the  Registrar  of  the  Surro- 
gate Court  of  the  on  the  day  of  ,18,1 
have  been  directed  to  make  a  valuation  and  appraisement  of  the  pro- 
perty which  the  said  A.  B.  died  seised  or  possessed  of  or  entitled  to,  and 
further  take  notice  that  pursuant  to  the  said  order  I  will,  on  the 
day  of  ,  at  of  the  clock  in  the  noon,  at  , 
proceed  to  make  such  valuation  and  appraisement,  of  which  all  parties  are 
required  to  take  notice  and  govern  themselves  accordingly. 

Dated  the  day  of  ,  A.D.  18     . 

CD., 
Sheriff  of  the  County  of 


FORM  5. 
Report  of  Sheriff.      (Section  7.) 

In  the  Surrogate  Court  of  the 

In  the  matter  of  the  estate  of  A.  B.,  deceased. 
To  the  Judge  of  the  said  Surrogate  Court : 

Pursuant  to  an  order  made  in  this  matter  and  dated  the  day 

of  ,  A.D.  18       ,  directing  me  to  made  a  -valuation  and  appraise- 

ment of  the  property  which  the  above  named  deceased  died  possessed  or 
seised  of  or  entitled  to,  having  duly  notified  all  parties  (or  as  the  case  may 
be)  entitled  thereto,  I  proceeded  in  the  presence  of  to 

make  an  appraisement  and  valuation  of  said  property  at  its  fair  market 
value,  and  do  value  and  appraise  the  same  at  the  sum  of  $  as 

appears  from  the  schedule  hereunto  annexed. 

Dated  at  ,  this  day  of  A.D.  18 

C.  D., 
Sheriff  of 
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FORM  6. 

Certificate  of  Inspector  of  Insurance.     (Section  8.) 
The  Succession  Duty  Act,  1892. 
In  the  Surrogate  Court  of 
In  the  matter  of  the  estate  of  A.  B.,  deceased. 
To  the  Surrogate  Registrar  of  the  above  Surrogate  Court : 

I.  .of  ,  Provincial  Inspector  of  Insurance, 

having  been  applied  to  by  the  Surrogate  Registrar  of  this 

Court,  to  determine  the  value  of  ,  and  having  determined  such 

value,  in  accordance  with  the  provisions  of  section  8  of  the  above  Act, 
hereby  certify  to  the  said  Registrar  the  said  values  as  follows :  — 
Dated  at  ,  this  day  of  ,  A.D.  18 

J.  D., 
Provincial  Inspector  of  Insurance. 


FORM  7. 
The  Succession  Duty  Act,  1S92. 
Okder  of  Judge.    (Section  18.) 
In  the  Surrogate  Court  of 
In  the  matter  of  the  estate  of  A.  B. /deceased. 

It  appearing  to  me  that  there  is  duty  unpaid  accruing  under  The 
Succession  Duty  Act,  1892,  in  respect  of  the  property  of  the  above 
deceased,  and  that  the  same  has  not  been  paid,  I  do  hereby  order  and 
direct  that  do  appear  before  this  Court  at  ,  on  the 

day  of  ,  18       ,  at  of  the  clock  in  the  noon,  to 

show  cause  why  he  should  not  forthwith  pay  to  the  Treasurer  of  the 
Province  of  Ontario  the  sum  of  ,  being  duty  payable  to 

said  Treasurer  in  respect  of  the  property  of  the  above  deceased  unaer 
the  said  The  Succession  Duty  Act,  1892,  and  why  such  payment  should 
not  be  enforced  according  to  the  practice  in  or  upon  the  enforcement  of 
a  judgment  of  the  High  Court. 

FORM  8. 

The  Succession  Duty  Act,  1892. 

Bond  by  Registrar.     (Section  21.) 
Know  all  men  by  these  presents  that  we  are 

held  and  firmly  bound  unto  our  Sovereign  Lady  Queen  Victoria,   her 
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heirs  and  successors,  in  manner  and  in  sums  following,  that  is  to  say, 
the  said  in  the  sum  of  dollars  of  lawful  money  of 

Canada,  the  said  in  the  sum  of  dollars  of  lawful 

money  ;  and  the  said  in  the  sum  of  dollars  of 

lawful  money,  to  be  paid  to  our  Sovereign  Lady  the  Queen,  her  heirs 
and  successors  ;  for  which  payments,  to  be  well  and  faithfully  made,  we 
severally,  and  not  each  for  the  other,  bind  ourselves,  our  heirs,  executors 
and  administi-ators,  and  each  of  us  binds  himself,  his  heirs,  executors 
and  administrators,  firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas  the  above  bounden  as  Kegistrar  of  the  Surrogate 

Court  of  the  Count         of  has  been  required,  pursuant 

to  The  Succession  Duty  Act,  1892,  to  give  security  for  the  due  and 
punctual  performance  of  duties  imposed  upon  him  by  the  said  Act,  and 
that  he  will  not  receive  any  duty  payable  under  the  said  Act.  Now  the 
condition  of  this  obligation  is  such,  that  if  the  said  shall 

duly  and  punctually  perform  the  duties  imposed  upon  him  by  The  Suc- 
cession Duty  Act,  1892,  and  shall  not  receive  any  duty  payable  under  the 
said  Act,  then  this  obligation  to  be  null  and  void  ;  otherwise  to  remain 
in  full  force,  virtue  and  effect. 

Signed,  sealed  and  delivered) 
in  the  presence  of  j 


An  Act  to  Make   Further  Provision  for  the   Payment  of  Succession 
Duties  in  Certain  Cases,  58  Vict.  c.  7  (1895). 

1.  Section  4  of  The  Succession  Duty  Act,  1892,  is  amended  by  striking 
out  the  words  in  the  first  four  lines  thereof,  and  substituting  the  follow- 
ing therefor  : 

"  Save  as  aforesaid,  all  property  situate  within  this  province,  whether 
the  deceased  person  owning  or  entitled  thereto  was  domiciled  in  Ontario 
at  the  time  of  his  death  or  was  domiciled  elsewhere." 

2.  The  said  section  is  further  amended  by  adding  thereto  the  follow- 
ing sub-section  : 

(6)  Provided  that  any  portion  of  the  estate  of  any  deceased  person, 
whether  at  the  time  of  his  death  such  person  was  domiciled  in  the 
province  of  Ontario  or  was  domiciled  elsewhere,  which  is  brought  into 
the  province  by  the  executors  or  administrators  of  the  estate  to  be 
administered  or  distributed  in  this  province,  shall  be  liable  to  the  duty 
hereinbefore  imposed  ;  but  if  any  succession  or  legacy  duty  or  tax  has 
been  paid  upon  such  prop3rty  elsewhere  than  in  Ontario,  and  such  duty 
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or  tax  is  equal  to  or  greater  than  the  duty  payable  on  property  in  this 
province,  no  duty  shall  be  payable  thereon  in  this  province  ;  and  if  the 
duty  or  tax  so  paid  elsewhere  is  less  than  the  duty  payable  on  property 
in  this  province,  then  the  property  upon  which  such  duty  or  tax  has 
been  paid  elsewhere  shall  be  subject  to  the  payment  of  such  portion  only 
of  the  succession  duty  provided  for  in  the  preceding  sub-sections  of  this 
section  as  will  equal  the  difference  between  the  duties  payable  under 
this  Act  with  respect  to  property  in  the  province  of  Ontario  and  the 
duty  or  tax  so  paid  elsewhere. 


The  Intestates'  Estates  Act,  1805. 

(58  Vict.  c.  21,  adopting  sections  1,  2  and  4  of  the  Act  53  &  54  Vict. 
Imp.  c.  29). 

1.  This  Act  may  be  cited  as  The  Intestates'  Estates  Act,  1895. 

2.  The  real  and  personal  estate  of  every  man  who  shall  die  intestate 
after  the  first  day  of  July,  1895,  leaving  a  widow  but  no  issue,  shall,  in 
all  cases  where  the  net  value  of  such  real  and  personal  estate  shall  not 
exceed  $1,000,  belong  to  his  widow  absolutely  and  exclusively. 

3.  Where  the  net  value  of  the  real  and  personal  estate  of  any  person 
who  shall  die  intestate  as  in  the  preceding  section  mentioned  shall  exceed 
the  sum  of  $1,000,  the  widow  of  such  intestate  shall  after  payment  of 
debts,  funeral  and  testamentary  expenses  and  expenses  of  administration, 
be  entitled  to  $1,000,  part  thereof  absolutely  and  exclusively,  and  shall 
have  a  charge  upon  the  whole  of  such  real  and  personal  estate,  after 
payment  as  aforesaid,  for  such  $1,000,  with  interest  thereon  from  the 
date  of  the  death  of  the  intestate  at  4  per  cent,  per  annum  until  payment. 

4.  The  provision  for  the  widow  intended  to  be  made  by  this  Act 
shall  be  in  addition  and  without  prejudice  to  her  interest  and  share  in 
the  residue  of  the  real  and  personal  estate  of  the  intestate  remaining 
after  payment  of  the  sum  of  $1,000  and  interest  as  aforesaid,  in  the 
same  way  as  if  such  residue  had  been  the  whole  of  the  intestate's  real 
and  personal  estate,  and  this  Act  had  not  been  passed. 
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H.S.C.  — 46 
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ADMINISTRATION— Continued. 
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variance  between,  and  application,  312,  569. 

under  Succession  Duty  Act,  560. 

negativing  execution!  of  will,  93. 

formalities,   573. 

jurat,   305,   573. 

AFFIRMATION,  instead  of  oath,  307. 

AGE  of  person,  how  computed,  422. 

ALGOMA  &  Thunder  Bay,  Surrogate  Courts  of,  1. 

ALIEN,  executor,  60. 

will  of,  69. 

administrator,  69. 

ALLOWANCES,  just,  to  executor,  etc.,  300,  302. 
ALTERATIONS  in  wills,  94,  96,  99,  388. 

verification  of,  79,  94,  96. 

engrossing,  100. 

presumption  of  law  against,   96. 

in  grants,  236,  237. 

in  affidavits,   305,  573. 
AMENDMENT  of  application,  313,  357,  569. 

of  pleadings,  357,  379,  380,  386. 
ANALOGY,  practice  regulated  by,  when,  567. 
ANCILLARY  grants,  243. 

statutes,  rules  and  form  as  to,  542.  et  seq. 
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APPEALS  in  matters  of  guardianship,  514,  577. 
bond,  516,  517. 

sum  of  money  in  lieu  of  bond,  517. 
notice  of,   516,   577. 
papers  transmitted,  517. 
rules   as   to,   576. 

APPEARANCE,  77. 

in  action,   357,   370. 

to  warning  of  caveat,  366,  571. 

to  citation  or  Judge's  order,  370. 

of  persons  intervening,   373,   490. 

entry  of,   571,   572. 

to  set  forth  interest,  478. 

of  persons  intending  to  oppose  grant,  571. 

default  of,  357,  374,  490. 

no  further  steps  after  except  on  direction  of  Judge,  572. 

APPENDIX,  541,  542. 

APPLICATION  for  probate  or  administration,  369,  568. 
to  two  Surrogate  Courts,   565. 
to  be  by  petition,  370,   568. 
for  guardianship,  496,  506,  613. 
notice  to  Surrogate  Clerk,  575,  613. 
numbered,   575. 
to  Judge  for  direction  as  to  course  to  be  pursued,  610. 

APPOINTMENT  by  will  in  exercise  of  a  power,  553. 

ATPRAISEMENT  of  property,  560,  568. 
by  sheriff.  560. 

APPRENTICESHIP  of  infants  and  minors,  502. 

ASSETS,  in  foreign  country,  23. 

ASSIGNEE,  grant  to,  226. 

ATTACHMENT,  for  contempt,  332. 

neglecting  to  obey  order  or  judgment,  33,  333,  461,  466. 

ATTAINDER,   118. 

ATTESTATION,  89. 

ATTORNEY  of  person  entitled  to  grant,  150,  201,  203. 

ATTORNEY— see  Solicitors. 

ATTORNEY-GENERAL. 

administration   to,  133,  230,  480. 
liability  of,   134,   165. 
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ATTORNEY  GENERAL— Continued. 

may  apply  to  High  Court,  136,  509. 
cited,   118,  142. 

AUDIT  of  accounts  of  executors,  etc.,  297,  325,  570. 

BANK  ACT  OF  CANADA,  30. 

BLIND  or  illiterate  persons,   affidavits,  54,   69,  305. 

BONA  notabilia,  11,  577. 

BOND,  administration,  138,  162,  550. 
submitted   with   application,    569. 
form    of,   564,    572. 
with  will  annexed,  161. 
justifying  security,   572. 
one  surety,  when  property  under  $200,  572. 
dividing  liabilities  of  sureties,  162.  330,  572 
two  sureties,  572. 
double  amount  of  funds,  572. 
unlimited  or  special  administrations,  139,  569. 
on  appeal,  576. 

increasing   amount  of  estate,   166. 
sureties  to  justify.  164.  166,  168,  572,  577. 
dispensed   with,   165. 
by  non-residents,  533. 
of  guarantee  company,  165. 
not  requiring  from  Attorney-General,  165. 
guardianship,  162,  166,  499. 
recorded,  500,  576. 

assignment  on  condition  broken,  169,  338. 
under  Succession  Duty  Act,   560. 
sureties,   561. 

BOOKS,  to  be  kept  by  registrar,   574. 
by  Surrogate  Clerk,  607,  608,  609. 

BUILDING  societies,  33. 

CCETERORUM  grants,  214. 
CAPACITY,  testamentary,  70,  407. 

CAVEATS,  party  entering  must  declare  nature  of  his  interest,  275, 
571. 
practice  as  to,  265,  278,  366,  532. 
entering,  277,  367. 
address  to  be  given  in,  366,  571. 


726  GENERAL   INDEX. 

CAVEAT— Continued. 

numbering,  indorsing  and  entering  notices  of  Surrogate  Clerk, 

277. 
notice  of  to  Surrogate  Clerk,  275. 
bow  cleared  off,  276,  374. 
warning  of,  276,  366,  571. 

warning  at  address  of  person  entering,   276. 
to  expire  in  tbree  montbs,  but  renewable,  276,  571. 
against  guardianship,  507. 
subducting,  571. 
rules  of  1892,  as  to,  276,  571. 

CERTIFICATE  of  grants,  565. 
of  Surrogate  Clerk,  565,  566. 
of  Registrar  of  Surrogate  Court,  323. 

CHANCERY— See  High  Court  of  Justice. 

CHATTELS— See  Property. 

CHAIN  of  transmission  of  executorship,  65,  67. 
how  broken,  228. 

CITATION  to  accept  or  refuse  grant,  266,  273. 

against  all  persons  in  general,  142,  266,  273,  572. 

examination  of  persons,   268. 

affidavit  to  lead,  266,  269,  272. 

to  next  of  kin,  266,  269. 

to  heir  at  law,  360. 

to  exhibit  inventory  and  account,  295,  G54. 

service  of,   142,   270,   367,  572. 

by  advertisement,  142,  266,  270,  273,  572. 

abstract  of,   270. 

creditor,   141,  274. 

caveat  entered  on  issuing,  270. 

on  issue  of,  142,  273. 

Judge's  order  substituted  for  in  certain  cases,  296,  299,571. 

CLAIM,   statement  of,  in  interest  action,  390. 
in  testamentary  action,  267,  391. 
See  Pleadings. 

CODICILS,  38.  46,  108. 
execution  of,  569. 
proved  with  will,  46,  78. 

discovered   subsequently   to  probate,  65,   181. 
probate  of  limited,  46. 
interlineation   confirmed  by,   101. 

COERCION  of  testator,  427. 
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COLLIGENDUM,  AD,  grant,   143,  144,   185. 

COLONIES,  exemplification  of  grants  from,  251. 
proof  of  proceedings  in  Colonial   Court,  254. 
wills  made  in   British  possessions,   255. 

"  COLONIAL  PROBATES  ACT,"  544. 
rules  (Imp.)  under  547. 

COMMISSION  for  examination  of  witnesses,  469,  472. 
ex  parte,  471. 

COMMISSIONER  for  taking  affidavits,  471. 

COMMITTEE  of  Lunatic,  grants  to,  156,  165,  198,  200. 

"  COMMON  FORM  BUSINESS,"  Interpretation  clause,  S.  C.  Act. 
35. 

COMMON    FORM   BUSINESS,   34,   70,   338. 
Rules  of  1892  as  to,  36,  568. 
Not  affected  by  Judicature  Act  or  Rules,  35. 

COMMORIENTES,  285. 

COMPENSATION  to  executors,  trustees  and  administrators,  301. 
commission,  or  gross  sum,  303a. 
legacy  in  lieu  of,  303d. 
provision  of   Succession  Duty,  Act  as  to,   561. 

COMPROMISE  OF  ACTION,  446. 

CONSANGUINITY,   table  of,  126,   128. 

CONSTRUCTION  of  wills,   13. 
of  rules,  580. 

CONTEMPT,  process  of,  332. 

"CONTENTIOUS  BUSINESS"  defined,   342,   G10. 

CONTENTIOUS   business,   337,    341,   342,   344,   610. 
provisions  of   Surrogate   Court  Act,   10,    357. 
provisions  of  Surrogate  Court  Rules,  341. 
practice  and  procedure,  350,  365,  610. 
how  commenced,   342,  344,  367,  610. 
former  Court  of  Probate,  342. 
referred  to  High  Court  by  consent,  509. 
removal  to  High  Court,  510,  511. 
rules  of  1892.  610. 
Forms — See  Index  of  Forms. 

CONVERSION,  equitable,  40. 
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COPY  of  deed  proved,  108. 

will  proved,  65,  106.  180.  328. 

official  obtained  from  Registrar,  474. 

of  proceedings,   468. 
CORPORATION,  grant  to.  64. 

syndic  of,  140. 
COSTS,  518. 

of  solicitors   and   counsel,   534.   535,   622. 

taxa  ion  of,  302,  535,  579. 

of    compulsory    proceedings    to    get    will    lodged    in    Registry, 
523,  528. 

proving  will  in  solemn  form,  527. 

security  for,  520,  534,  553,  554. 

of  citation,  528. 

removal  to  Chancery,  537. 

out  of  estate,  25,  519,  527,  537,  531. 

as  just  allowance  to  trustee,  etc.,  301. 

general  rules,  518,  527. 

in  cases  in  which  Crown  interested.  525,  533. 

examples   of   bills  of,   704. 

tariff,  power  of  judges  to  frame,  6. 

See  Fees. 
"  COUNTER  CLAIM,"  parties  interested  in  cited,  392. 

See  Pleadings. 
COUNSEL,  addresses  of.  490. 

COUNTY  COURTS,  powers  as  to  examinations,  etc.,  applicable  to,  451. 
COURTS,   Surrogate,  constitution  of,  1. 

trials  by  jury,  488. 
COURT  OF  PROBATE,  Upper  Canada,  11. 

in  England,  Rule  of  Practice.  309.  342. 
COURT— See   Surrogate. 

see  High   Court. 

Ecclesiastical.  11,  343. 

Prerogative,   479. 
COUSIN,  administration  to.  132. 

CREDITORS,  administration  to.  117.   136.  140.  261,  274,  287. 
359.   545. 

must  cite,  etc.,  141. 

wishes^  of.   117,  176. 

rank  pari  passu.  139. 

nominee  of.  177. 

advertisements  for,  303/ 

wbat  papers,  C02 
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CROSS  examination  on  affidavits,    465. 

CROWN,  when  interested.  133. 
administration  by,   555. 
bounty  of,   135. 
See  Attorney-General. 

DATE   of  Will  or  Codicil  supplied,  92. 

DEAF  and  Dumb  and  Blind  testator,  69. 

DEATH,  proof  of,  part  of  proof  to  lead  grant,  309. 
date  of,  given  in  the  oath,  283. 
presumptive  proof  of,   282,   334. 
date  of  presumed,  283. 
compensation  for,  26. 

DEBTS,  to  rank  pari  passu,  139. 

DE  BONIS  NON,  Administration,  226. 

DECLARATION  by  testator,   95. 

post-testamentary,   475. 
DECREE,   how  enforced.  331,  332. 

See  Order. 
DEED,  marriage  articles,  etc.,  46. 

production  of,   refused,   461. 

referred  to  in  a  will,  79. 
DEFAULT  of  appearance,  490. 

default  of  plaintiff  or  defendant,  610. 

in  delivering  defence,  610. 

in  payment,  468. 
DEFENDANTS,  who  may  be  in  suit  for  proving  a  will  in  solemn 

form,  349. 
DEFENCE,   statement  of,   377,   392,   610. 

and  counter  claim,   393,  437. 
DEFENCE  to  Action,  Statement  of,  377,  392. 

form  of,  392. 

will  not  duly  executed.   394. 

incapacity,  406,  446. 

undue  influence,  423. 

fraud,  428. 

testator  did  not  know  and  approve  contents,  429. 

revocation  by  marriage,   437. 

subsequent  testamentary  paper.   437. 

burning,   441. 

tearing,   442. 

otherwise  destroying,  441. 
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DEFENCE—  Continued. 

testator  coerced,  427. 
minority,  446. 
estoppel,  446. 

DELAY  in  proceedings,  336,  357,  610. 

DELUSIONS— See  Incapacity. 

DEMURRER    to  questions,  455. 

DEPOSITION  of  witness  proved  as  a  will,  182. 
evidence,  472. 

DEPOSITORY,  office  of  the  Registrar,  for  wills  of  living  persons, 

18,   571. 

DEPOSITS  in   Savings  Banks,   28. 

DERIVATIVE  INTERESTS,  persons  having,  131,  353. 

DEVISEE,  sole,  114. 

DEVOLUTION  OF  ESTATES  ACT,  19,  20,  144,  145. 

DISCOVERY,  in  probate  action,  457. 
and  inspection,  461. 
particulars,  436,  458. 

DIRECTIONS  for  describing  testator  and  others,  636. 
of  Judge,  where  case  not  within  rules,  etc.,  610. 

DISCRETION  of  Court,  143,  117,  334. 

DISTRIBUTION  of  Intestate's  Estates.  126,  144,  146,  714,  Addenda. 
persons  entitled  in,  to  consent,  renounce,  or  be  cited,  569. 
table  of,  147. 
of  residue,  11,  296. 
statute   of   112,   144. 

DIVORCED  WOMAN,  oath  for  proving  will  of,  56. 

DIGNITY  or  Blood,  115. 

DOCUMENTS,  notice  to  admit,  460. 
effect  of  stated,  385. 
See  Production. 

DOMICILE  of  Testator  or  Intestate,  12,  239,  250,  256,  531. 
inferrible  from  description,  239,  240,  241. 
may  be  disproved,  254. 
fixed  place  of  abode  in  Ontario,  13,  16. 

out  of  Ontario,  250,  256.  310. 
as  to  Succession  Duty,  713. 
See  Colonial  Probates,  548. 
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DONATIO    mortis  causa,  298. 

DOUBLE  PROBATE,  65, 
See   Forms. 

DRAFT  WILL,  Probate,  of,  181. 

DUPLICATE  Probate,  or  Administration,  320. 

DUPLICATE  WILL,  42. 

DURANTE  ABSENTIA,  Administration,  178,  187,  203. 

DUTY,  amount  of,  539. 

DUTY,  probate,  amount  of,  538,  540. 

in  England,   64. 
property  liable  to,  540. 
remission  of,  318,  323. 
succession,  558. 

EFFECTS— See  Property. 
ELECTION  of  Guardian,  570. 
ENGROSSMENT  of  Wills  on  proof,  318. 
EQUITABLE  CONVERSION,  40. 

ERASURES— See  Alterations,  94. 

bond  to  be  without  interlineations,  164. 

restoring  words  erased,  97. 
ESTATE— See   Property. 

of  intestates  vested  in  Judge,  19. 

of  small  value,  16,  17,  18,  32,  41. 

costs  allowed  out  of,  529,  530. 
ESTOPPEL,  446 
EVIDENCE,  450. 

on  which  probate  granted,  73,  75,  309,  568. 

of  testator's  handwriting,  76,  78. 

intention,   46. 

examination  of  parties  for  discovery,  452. 

burden  of  proof,  407,  411,  414,  430,  433. 

letters  probate  and  administration  received  in,  23. 
rules  of,  statutory  provisions,  450. 

presumptions,  74,  282,  440. 

of  death,  282. 

in  support  of,  78.  94. 

of  contents  of  will,  475,  476. 

parol,  of  the  original  words,  107. 

in  suits,  450,  468. 
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EVIDENCE— Continued. 

burden  of  proof.  411.  414.  433. 

of  due  execution,  401. 

mode  of  taking.  450. 

short-hand,  456. 

viva  voce  examination,  452. 

of  parties,  witnesses,  etc.,  331,  450,  464,  466. 

commission  to  take,  451,  468. 

affirming  alterations  in  will,  94. 

to  rebut  suspicious  appearances.  77. 

dehors,  45. 

to  identify  papers  referred  to  in  will.  106. 

on  trials  and  references,  464. 

declarations  of  testator,  95. 

post  testamentary,  475,  106. 
exhibits  at  trial,  31.  454. 
See  Proof. 

EXAMINATION  of  witnesses,  commission  for,  331,  468. 
of  parties  for  discovery,  452. 
party  benefited,  455. 
mode  of  conducting,   455,  457. 
de  bene  esse,  469. 

EXECUTION  of  will  or  codicil,  75,  78. 

requirements  of  Wills,  Act  as  to,  75,  96,  394. 

proved  by  affidavit  of  attesting  witnesses,  75,  80. 

presumption  as  to,  401. 

See  Will. 
EXECUTOR,   universi  juris  haeres,  213. 

indefeasibility  of  his  title,  63. 

becoming  trustee,  discharge,  303/. 
ENECUTORS,  general  probate  to,  57,  58. 

alien,  60. 

nominated  or  appointed,  60. 

according  to  the  tenor  of  the  will,  60,  74. 

revocation  of   appointment  of,  61. 

potiore  jure.  57. 

will  proved  by.  64.  349. 

marked  by.  when  sworn.  229,  570. 

power  reserved  to.  64. 

when  not  reserved,  64. 

lunatic  or  imbecile  not  joined  in  the  probate,  63. 

remuneration  by,  131,  150,  288,  353. 

renunciation  by,  57,  289,  290. 

for  life,  does  not  transmit  executorship,  67. 
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EXECUTORS— Continued. 

appointed  until  a  specified  event,  67. 

identity  proved,  61. 

no  person  to  act  as,  after  grant  of  administration,  257. 

infant,  58,  193. 

bankrupt,  insolvent,  or  a  felon,  63. 

of  unsound  mind,  63,  198. 

substituted,  67,  255. 

to  exhibit  inventory  and  render  account,  294,  570. 

de  son  tort,  58,  141,  353. 

feme  covert,  55,  59,  66. 

protection  of,  298,  350,  556. 

removal  of  by  High  Court,  67. 

put  on,  proof  of  will,  350,  352. 

compensation  or  allowance  to,  302,  561. 

legacy  in  lieu  of  303d. 
EXECUTOR'S  OATH,  229,  570. 

EXECUTORSHIP,   Chain  of  transmission,  65,   67,  228. 
EXECUTRIX,  feme  covert  taking  probate,  58. 
EXEMPLIFICATION  of  grant,  320. 

of  foreign  grant  proved,  244,  249. 
EXHIBITS,  491. 
FATHER,  entitled  in  distribution,  130,  147. 

rights  of  as  to  minor  children,  497. 

grant  to  administration  to,  129,  130. 

may  be  appointed  guardian,  496. 

guardian  appointed  by,  194. 

testamentary  guardian,  498. 
FEES,  memorandum  of,  322,  324. 

schedules  to  S.  C.  Act,  538. 

Rules,    622. 

in  guardianship,  507. 

Judges,  17,  321,  538,  562,  579.  •  . 

commutation  of  fees.  321. 

Registrars,  17,  324,  562,  579,  623,  and  Addenda. 

Surrogate  Clerk,  538. 

in  non-contentious  business.  538,   542,  622. 

contentious,  623,  626. 

by  whom  paid,  579. 

solicitors  and   counsel,  322,  579,   624. 

officers,  322,  579. 

sheriffs,  630. 

witnesses.  630. 

payable  to  Crown,  539,  540. 
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FEES— Continued. 

stamps,  322,  323,  579. 

table  of,  622. 

annual  returns  of,  576,  Addenda. 

under  Succession  Duty  Act,  562. 

FELON,  administration  of  effects  of,  123. 

FEME  COVERT,  will  of,  120. 
administration  to,  121.  202. 
FIAT  of  Judge,  against  grant,  320. 

FILING  pleadings,  377. 

time  for,  377. 

delivery  includes,  384. 

may  be  extended,  378. 

of  affidavits,  465. 

notices  by  Surrogate  Clerk,  565. 
FIXED  place  of  abode,  12,  239. 

where  testator,  etc.,  had  no,  239,  256. 
FOREIGN  GRANT,  not  effectual  in  Ontario.  24,  239. 

recognized,  242. 

exemplification,  320. 

FOREIGN  LAW.  proof  of,  242. 
judgments,  24. 
grants  according  to,  254. 

FOREIGN  WILLS,  how  proved,  242,  320. 
translation  of.  254. 

FOREIGNERS,  administration  of  estates  of,  239. 

assets  transmitted  from  abroad,  243. 
FORGERY  of  will,  351,  395. 
FORMA  PAUPERIS,  suits  in,  364. 
FORMS— See  Index  of  Forms. 
FRAL^D,  execution  of  will    procured  by.  428.  435. 
FRAUDS,  Statute  of,  49. 
GAZETTE,  Ontario,  notice  in,  310,  692. 
GRANDCHILD,  129. 

GRANT  of  probate,   administration,  or  guardianship,  to  which  be- 
longs to  Surrogate  Court,  12. 
proofs  to  lead,  117,  569. 
decree  for,  on  motion,  327. 
to  be  recorded  in  Register  Book,  319,  575. 
effect  of,  all  parts  of  Ontario,  2. 
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OK  AN  T— Continued. 

list  of,  what  to  contain,  576. 

jus  habentium,  192. 

to  guardians  of  infants,  570. 

joint,  171,  195,  319. 

save  and  except,  212,  215. 

eceterorum,  214. 

de  bonis  non,  226,  227,  231,  328. 

second  or  supplemental,  234. 

alterations  in,  236.    (See  Alterations.) 

revocation  of,  226,  319,  330,  481,  483. 

subsidiary,  264. 

void  and  voidable,  131,  265. 

according  to  foreign  law,  246,  247. 

ancillary,  117,  243,  543. 

under  Sec.  56,  216. 

general,  178,  316. 

limited,  18. 

relation  back  to  time  of  death,  27. 

without  property,  26. 

on  termination  of  suit,  512. 

See  Administration,  Probate. 
GUARANTEE  COMPANY,  surety  on  bond,  165,  168. 

GUARDIANS  OF  INFANTS,  192,  315,  358,  492,  506. 

practice  and  procedure,  315,  355,  358,  362,  358,  362. 

appointment,  control,  and  removal  of,  43,  194,  499. 

on  application,  proof  required,  506. 

testamentary,  195,  498,  502. 

appointed  by  the  High  Court,  194,  502. 

caveat  against,  507. 

appointed  by  a  Surrogate  Court.  195.  198,  363.  492. 

elected  by  minors,  195,  498. 

value  of  property,  507. 

bond  sureties  to  justify,  499,  507. 

assigned  to  infants,  499. 

administration  to,  193,  570. 

taking  grant  as  a  representative,  319. 

authority.  502,  503. 

may  receive  Life  Assurance  Moneys,  28,  50. 

required  to  account,  298. 

control  or  removal  of.  497. 

appointed  by  father,  194. 

See  Minors. 

rules  of  1892,  as  to,  506,  613. 
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GUARDIANSHIP. 

next  of  kin  may  renounce,  196. 
powers  of  Surrogate  Courts,  356,  363. 
20  days'  notice  of  application  for,  499. 
contentious  business,  355,  483. 
removal  to  High  Court,  510. 
certificate  Surrogate  Clerk,  316. 

HANDWRITING  of  Testator,  how  proved,  76,  78. 

HEARING,  on  default,  375. 

HEIR-AT-LAW,   may  be    cited    or    intervene    when    will    affects 
realty,  346,  360. 
entitled  to  a  jury,  when,  488. 

costs,  529. 
representatives  of,  355. 

HIGH  COURT  OF  JUSTICE,  practice  and  procedure,  how  far  to 
be  followed  in  Surrogate  Courts,  9,  567,  610. 

power,  of,  as  to  cases  removed  to,  512. 

jurisdiction  as  to  wills,  509,  511. 

removal  of  cases  to,  509. 

powers  of  removal,  509. 

final  order  or  decree  transmitted  to  Registrar  of  Surrogate 
Court,  512. 

if  application  to  more  than  one  Surrogate  Court,  565. 

claimants  of  estate  administered  by  the  Attorney-General  may 
apply  to,  136. 

administration  action  in, 

HOLOGRAPH  will  or  codicil,  401. 
HUSBAND,  administration  to    estate  of,  122. 

IDEM  SONANS,    rule  as  to  names,  579,  637. 

IDENTITY  of  executor,  61. 

applicant,  proof  of,  17. 

ILLEGITIMATE  persons,  187,  135. 

IMPOUNDING  a  former  grant,  264. 

INCORPORATED  papers  proved  with  will,  104,  109,  313. 

INCAPACITY,  testamentary  — 

unsound    mind,    406. 
delusions,   409,   414,  416. 
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INCAPACITY—  Continued. 

partial  insanity,   416. 

test,  417. 

eccentricities,  418. 

from  disease,  41.9,  422. 

in  extremis,  420. 

old  age,  421,  422. 

impaired  memory,  421. 

drunkenness,  421, 

in  artieulo  mortis,  423. 

idiot,  423. 

blind,  deaf,  and  dumb,  423. 

undue  influence,  423. 

coercion,  427. 

minority,  446. 

defence  of,  406. 

may  be  replied,  447. 

INCORPORATION  of  papers,  by  reference,  104,  109. 
a  deed,  104,  105,  108. 
tbe  will  of  another  person,  105. 
revoked  will  of  another  person,  105. 
former  will  of  the  testator,  105. 
papers  invalid,  108. 
copy  filed,  109. 

INCREASED  amount  estates  re-sworn  in,   236. 

INITIALS,  alterations,  95. 

INFANT,  guardianship  of,  496. 
rights  of  father,  492,  497. 

mother,  492. 
maintenance  of,  492. 
age,  497. 

custody  of  when  not  given  to  mother,  496. 
how  sue  or  defend,  355. 
Court  will  not  make  an  order  binding  to  terms  of  compromise, 

446, 
See  Guardians. 

INTEREST,  causes,  477. 

inferior  or  superior,  56,  279,  281. 
on  Succession  Duty,  561. 

INTERIM  accounts  and  audit,  303a.  303c. 
INTERPRETER,  examination  through,  471. 
H.s.r. -47 
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INTERLINEATIONS,  alterations,  and  erasures  in  Will. 
suspicions,  76,  77,  88,  101. 
in  affidavits,  573. 

INTERVENERS,  138,  360,  374.  610. 

INTERROGATORIES.  470,  471. 

INTESTATE,  without  known  relatives,  142. 
widow  of,  provision  for,  714. 

INTESTATE  ESTATE,  distribution  of.  130,  145. 
without  known  relatives,  142,  485. 

INVENTORY  and  accounts,  citations  to  exhibit,  208. 
not  required,  when,  195,  570. 
voluntarily  filed,  297. 
action  for,  484,  485. 

when  barred,  485. 
Rules  1892,  as  to,  570.  ;. 

Statute  1895,  as  to,  570. 

-I 

ISSUE  in  action,  settled  by  Judge,  when,  386.  , 

of  law  and  fact,  488. 

JOINT  GRANTS,   171,   319. 

limited  to  three  persons,  172. 

survivorship,  173. 

to  widow,  and  next  of  kin,  172. 

JUDGE  of  County  Court,  ex  officio  Judge  of  Surrogate  Court.  2. 
Judge  substituted  for  word   "  Master,"   570. 
summons,  337. 
fiat  of,  320. 

of  High  Court,  determination  of  in  certain  cases,  535. 
Judge  of  Surrogate  Courts,  2,  6. 
junior.  2.  3. 
oath  of  office,  2. 
power  to  sit  at  any  time.  568. 
order  of,  on  motion,  327,  330. 

discretion  under  section  56,  S.  C.  A.  143,  216,  334. 
as  to  citing  heir-at-law,  etc.,  346. 
■   application  to.   for  directions  as  to  course  to  lie  pursued,   328, 
610. 
appoint  days  for  judgment,  5. 
direction  as  to  mode  of  hearing  cause,  375. 

JUDGMENT,  days  for  giving,  5. 

JLTDGMENTS.  Colonial  or  Foreign,  proof  of,  565. 

JURATS— See  affidavits,  305,  573. 
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JURISDICTION   and  powers  of  Surrogate  Courts,  10,  341, 
exercised  in  the  name  of  Her  Majesty,  10. 
subject  matter,  14. 

in  Common  Form  Business,  14,  20,  34. 
Contentious  Business,  10,  11,  341. 

causes  testamentary,  10,  11. 

inventories  and  accounts,  325.  • 

same  as  former  Court  of  Probate  for  Upper  Canada,  11. 

Chancery  and  Probate  in  England,  343. 
to  pronounce  whether  an  instrument  is  entitled  to  probate,  344 
how  far  concurrent  with  that  of  High  Court,  13,  14,  342,  343. 
as  to  will  purporting  to  execute  a  power,  13. 
as  to  infants  and  their  estates,  492,  496,  506. 
under  Succession  Duty  Act,  558. 

none  in  actions  for  legacies  or  distribution  of  residues,  13. 
of  High  Court,   14,  565,  566. 

JURY,  powers  of  Court  to  try  by,  488,  512. 
common  or  special,  488. 
finding  of,  entered  on  the  Record,  491. 
right  to,  48S. 

JUSTIFICATION  by  Sureties,  143,  572. 

JUS  HABENTIUM  GRANTS.  192. 

during  minority,  lunacy,  imbecility,  bodily  incapacity,  etc.,  192. 

KIN— See  Next  of  Kin. 

LAW,  questions  of,  how  determined,  382. 

LEGACY  TO  EXECUTOR,  303d. 

LEGACY  DUTY,  55S,  714. 

LEGACY  struck  out  of  will,  restoration  of,  329. 

LEGATEE,  administration  (will)  to,  226,  231.  j 

universal,  62,  155. 
See  Residuary  Legatee. 

LETTERS  of  Administration,  110,  595. 

guardianship,  483,  497,  619. 

LETTERS  PROBATE.  34,  594. 
See  Grants. 

LIFE  ASSURANCE.  28,  191,  284. 

money  paid  to  personal  representatives,  28. 
limited  grant  as  to,  191. 
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LIMITED  GRANTS,  17S. 

rules  of  1892,  as  to,  569,  570. 
limited  to  personal  estate,  179. 
in  duration,  180,  186,  192. 
to  particular  property,  1S6.  188,  212. 

trust  property,  183,  185.  208,  329. 
will  made  in  execution  of  power,  189. 
form  of  limitation,  178,  184,  186,  198,  329. 
to  guardians,  192,  315. 

committee  of  lunatic,  187. 

attorney  of  executors,  190,  201. 

a  creditor,  190. 

attorney  of  residuary  legatee,  202. 
pendente  lite,  182,  208. 
ad  litem,  211,  329. 
save  and  except.  212. 
as  limited  as  Court  thinks  fit,  178. 
cceterorum,  214. 

special  circumstances,  177,  191,  330. 

persons  entitled  to  general,  not  permitted  to  take,  316,  329. 
during  widowhood,  180,  186. 
to  next  of  kin,  till  will  be  found,  187. 
of  property  not  dealt  with  in  will,  187. 
to  life  insurance,  191. 

LIST  OF  GRANTS  sent  to  Surrogate  Clerk,  576. 
entries  made  from,  578. 

LUNACY  proved  by  affidavit,  199. 

LUNATICS,  grants  for  use  and  benefit  of,  123,  198. 

LOST  WILLS,  probate  of.  103,  180,  181,  328,  475. 

MAINTENANCE  of  Infants,  492. 

MANDAMUS,  16. 

MANITOULIN,  Surrogate  Courts  of,  1. 

MARINERS,  probate  of  wills  of,  52.  54. 

MARK,  testator's,  396. 

MARKING  will,  when  proved,  82,  313,  317,  570. 

applicant  for  grant,   de  bonis  non,  to  mark  original  grant,  or 
office  copy,  229. 

MARKSMAN,  illiterate  person,  573. 
attesting  witness,  84,  89. 
testator,  396. 
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MARRIAGE,  presumption  in  favor  of,   validity  of,  122. 

MARRIED  WOMAN,  will  of,  55,  77. 
dying  intestate,  145. 

security  for  costs,  not  required  of,  when,  534 
will  of,  by  virtue  of  a  power,  56. 
living  separate,  55,  56. 
may  continue   representation  of  estate,   60. 

MASTER'S  OFFICE,  practice  of  in  taking  accounts  adopted,   294, 
570. 

MIND,  phrase  "  sound  mind,"  413. 

degree  of  mental  power  necessary  to  make  will,  407.  410. 
disposing  mind,  420. 

MINORITY,  pleaded,  44!',. 
MINORS,  guardianship  of,  497,   499. 

incapable   of   making   will,   446,    553. 

being  administrator,  119. 

grants  for  use  and  benefit  of,  192,  570. 

renouncing,  195,   498. 

cited,  195. 

passed  over,  195. 

electing  their  next  of  kin,  196. 

Court  not  concluded  by  choice  of,  196. 

may  refuse  to  elect  next  of  kin,  197. 
MORTGAGE,  assets  in  county  to  give  Court  jurisdiction,  20. 
MOTHER,   administration   to,   128,   129. 

custody  or  guardianship  of  infant  children,  492,  497. 

MOTIONS,  application  for  grant  on,  327,  328. 

practice  regulated  by  analogy,  327. 
MUSKOKA,  Surrogate  Courts  of,  1. 
NEPHEW,  administration  to,  129,  131. 

NEPHEWS  AND  NIEOKS,  excluded  in  distribution  when,  Addenda. 
NEW  TRIAL,  380. 
NEWSPAPERS,  local,  British,  or  Foreign,  549,  572. 

direction  of  Judge  as  to,  180,  298. 

Ontario  Gazette,  692. 
NEXT  FRIEND,  infants  may  elect,  192. 
NEXT  OF  KIN,  to  be  cited,  when,  117,  225. 

administration  to,  113,  124,  129,  214. 

at  time  of  death,  113. 

according  to  Statute  of  Distribution,  113. 

husband  of,  121,  123. 
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NEXT  OF  KIN— Continued. 

legal  representative  of,  130. 

joined   with   widow,  124,  351. 

preference  of,  inter  se,  125. 

administration  to,  until  a  will  be  found,  187. 

absolute  grant  to,  where  widow  a  lunatic,  125. 

of  infants,  entitled  to  their  guardianship,  197. 

may  renounce,  196. 

of  lunatic,  grants  to,  123,  200. 

parties  to  action,  209,  354. 

NIECE,   administration   to,  132,   395. 

NOMINEE  of  majority  of  interests,   administration  to,  116. 
of  next  of  kin,  225. 
guardian,  190. 
Crown,  135. 
Judge,  143. 

NOTARY  PUBLIC,  declaration  before,  30,  305. 
affidavit  sworn  before  out  of  Ontario,  305. 
copy  of  will  from  office  of.  543n. 

NOTICE  of  Application  for  grants  sent  to  Surrogate  Clerk,  565. 
renunciation  or  alteration,  238,  572. 
of  application   for  letters  of  guardianship,  315. 
to  Attorney-General. 

NOTICE  of  entry  of  appearance,  373. 
of  non-production  of  witnesses,  465. 

to  admit  documents,  460. 

of  setting  down  cause  for  trial,  369,  487. 

of  Appeal,  577. 

to  creditors  to  send  in  claims.  303/".  C92. 

commission  to  adverse  party,   470. 
NUNCUPATIVE  WILL,  49. 

effect  of  Wills  Act,  49,  50. 

See  Soldier,  Mariner. 
OATHS  of  executors  and  administrators  in  writing,  569. 

of  administrator,  so  worded  as  to  clear  off  prior  interests,  118, 
569. 

to  lead  grant,   when  taken,  569. 

recitals,   in.   569. 

of  Judge,  2. 

of  registrar,  4. 
OBJECTION  to  proposed  administrator,  grounds  of.  297. 

to  grant,  328,  329. 
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OBLITERATIONS,   94. 

See  Alterations. 
OFFICIAL  GUARDIAN  of  Infants,  service  on,  362. 
ORDERS  and  Decrees,  how  enforced,  331,  336,  461. 

noted  by  Registrar,  575. 
ORDERS,   general   rules  and,  368,   567. 

See   Rules. 
ORDER  of  Judge,  substituted  for  citation  in  certain  cases,  571. 

what  cases  necessary  in,  330. 

PARTICULARS  may  be  ordered,  38G. 
of  papers  propounded,  43,  45. 
in  action  to  establish  will,  436. 

PASSING  ACCOUNTS,  297. 

PAYMENTS  under  revoked  grants,  265. 

indemnity  to  persons  making,  265. 

into  Court  as  security  on  Appeal,  517. 

default  in,  bow  proved,  4G8. 
PAROL  evidence  to  show  the  original  words,  107. 

figures  of  an  erased  or  obliterated  legacy,  97. 

in  identification  of  paper  referred  to  in  will,  106. 

evidence  of  contents,  103. 

PARTIES  to  an  action,  353.  356. 

who  may  put  executor  on  proof  of  will,  351. 

PARRY  SOUND,  Surrogate  Courts  of,  1. 
PENALTY,  IN  Bond— See  Bond, 
of  contempt  of  Court,  455. 

PEDIGREE,  in  interest  cause,  478. 

PENCIL  writing,  on  will,  376. 

PENDENTE  LITE,  Administration,  205,  207. 

"  PERSONAL  ESTATE,"  interpretation,  Wills  Act,  552. 
of  intestates  vested  in  the  Judge,  19. 
distribution  of  :  (See  Distribution), 
devolving,  20,  144. 

PERSONAL  Representation  of  estates,  19,  24.  355. 

expenses  of  probate,   25. 
PETITION,  application  for  grant  to  be  by,  568. 

particulars  to  be  shown  in,  568. 

for  audit  of  accounts,  etc.,  303/. 
PLAINTIFFS,  who  may  be,  in  proving  a  will  in  solemn  form,  349, 
353,  356. 
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PLEA,  filing  and  delivers-  of,  449. 

PLEADINGS,   general  rules  as  to,  381,  384,   385,  388,  449. 
examples.  381.  383,  385.  390. 
default  in.  383. 
time  for  filing,  377,  449. 
amendment  of,  3S0,  382,  386,   3S7,   383. 

at  trial,  390. 
irrelevant  matter  struck  out,  381,  383,  386. 
in  interest  cause,  390. 
silence  of,  384. 
form  of  pleadings,  384. 

allegation  of  malice  or  ether  condition  of  mind,  385. 
inconsistent,  385. 

statement  of  claim,  390.  634. 
defence.  392,  635. 

reply,  447. 

counter  claim,  394,  437. 

POWER   of  appointment   by   will,    553. 
POWER  of  attorney  to  take  grant,  150. 
PRACTICAL  Directions,  636. 
PRACTICE  of  Surrogate  Courts,  309,  311.  341.  365. 

general  statutory  rule,  309. 

in  common  form,  311. 

according  to  Supreme  Court  Jud...  9,  527. 

in  contentious  business.  341,  344.  365. 

in  proving  execution  of  wills,  £03. 

rules  of  1892,  567. 

PRACTITIONERS  in  the  Surropste  Courts,  - 

See   Solicitors. 

PREFERENCE  of  next  of  kin,  inter  se,  128. 
residua  ry   legatees,    153. 
creditors,  138. 
guardians,    194. 
PRESUMPTION,  omnia  rite  acta.  74. 
of  law  against  alterations.  95. 

favour  of  alterations  before  Wills  Act,  79,  94. 
favour  of  validity  of  marriasre.  122. 
favour  of  sanity,  406. 
by  destruction  of  will  codicil  revoked,   440. 
PRESUMPTIVE  proof  of  death,  282,  334. 
PRIMOGENITURE,  in  administration,  15. 
PRIOR  Rights,  oaths,  etc.,  so  worded  as  to  clear  off,  569. 
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PRIOR  PETENS,  grant  to,  118,  177. 

PRIORITY,  rights  of,  among  claimants  for  grant,  116,  279. 

PROBATE,  in  common  form,  38,  348. 
effect  of,  39,  40,  58. 

not  to  issue  until  seven  days  after  death,  568  . 
papers  entitled  to,  42,  43,  46. 
to  all  the  executors,  63. 
general,  58. 

to  one  executor  on  the  renunciation  of  the  other,  63. 
to  an  executrix  during  life  or  widowhood,  64,  180,  186. 
double,    64. 
of  an  earlier  will,  65. 

a  codicil  separate,  46,  47,  65. 

of  an  original  will,  235. 

authentic  copy  of  a  will,  65. 

copy  of  a  lost  will  or  codicil,  63,  73,  476. 

substance  or  contents  of  lost  will,  153,  181,  475. 

draft  will,  or  one  intended  to  be  revoked,  45,  181. 

affidavit  of  scripts,  182. 

depositions  of  witness  or  an  extract  therefrom,  182. 

more  authentic  copy,  235. 

wills  made  before  the  1st  January,  1874,  80. 

wills  of  soldiers  and  mariners,   32,  48,  54. 

foreign  wills,  242,  245,  248,  250. 

translation,   254. 

a  blank,  102,  395. 

part  of  will,  42,  47, 

of  lost  will,  103,  180. 

not  of  will  appointing  guardian  only,  43. 

will  of  blind  or  illiterate  persons,  54,  09. 

fac  simile,  94. 
exclusion  of  words  from,  47,   93,   101. 
on  termination  of  suit,  512. 
general  and  limited,  188. 
alterations  in,  236. 
expenses  of,  25. 
rules  (1892),  as  to,  568. 
PROBATE  Cessate. 

to  an  executor  on  becoming  sane,  235. 

on  attaining  his  majority,  523. 
after  a  grant  made  to  his  attorney,  235. 
of  the  original  will  after  probate  of  copy,  317. 
after  administration  pendente  lite,  208. 
to  a  substituted  executor,  234. 
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PROBATE  limited  to  administer  a  particular  estate,  1SS. 
of  codicil  limited,  until  lost  will  be  found,  182,  188. 

will   without  litigated   codicil,  182. 

authentic  copy  of  will,   ISO,   317. 
eoeterorum,  214, 

PROBATE,  Save  and  Except,  212. 

FROBATE  in  Solemn  Form,  345. 
requisites  for  obtaining,  348. 
generally  irrevocable,  347,  349. 

PROCEEDINGS,  stay  of,  517. 

PROCEDURE  in  an  action,   486. 

non-contentious  business,  568. 

application  as  to  course  to  be  pursued,  €10. 
PRODUCTION  of  papers,   77,  331,   458. 

originals,   108. 

of  testamentary  papers,  how  enforced,  571. 
PROHIBITION  order  for,    15,   267,458,517. 
PROOF,  adminicular,  of  a  will.  73,  351,  411. 

of  will  in  solemn  form,  345,  349,  631. 

when  applicant  not  next  of  kin,  66. 

in  detail  of  wills,  68. 
PROOFS,   to  lead   grant,   66,   68. 
"  PROPERTY "    substituted    for    words    "  personal    estate,    goods," 

etc.,  14,   19. 
PROPERTY  devolving,  145. 

value  of,  to  be  shown  in  petition",  57,  568. 

full  particulars  and  appraisement  of,  57,  568. 

bond  for  double  amount  of  real  and  personal,  162. 

devolving,  affidavit  of,  57,  310,  312,  568. 

not  exceeding  8400,  1G.  17. 

separate  value  of  personal  and  real,  56S. 

value  of  real  estate  deposed  to  by  applicant  for  admin,  (will),   161 

sworn,  under  Succession  Duty  Act,  560. 

of  persons  dying  itinere,,  134. 

affidavit  of,  on  appeal,  577. 

dead  body  of  testator  not  property  in  hands  of  executor,  21. 

trust,  21. 

transmission   to   foreign    executor,    24. 

shares  in   ship,    20. 

value   re-sworn,   57. 

perishable,  217. 

See  Real  Estate. 
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PROPOUNDING  a  will,  156,  343,  353,  359. 
grant  to   party,    156. 
See  Probate  in   Solemn  Form. 

PROVING  a  will,  See  Probate. 
QUEBEC,   exemplifications    from,    249. 

REAL  ESTATE, 

grant  by  Surrogate  Court  of  county  in  which  deceased  had,  li" 

will  affecting,   heirs,   etc.,  may  be  cited,  246. 

value  to  be  sworn,  161,   162,  560,  568. 

value  of,  to  be  included  iu  bond,  when,  161,  568. 

only,  will  of,  156. 

See  Property. 
RECEIVERS,  33. 

RECITALS  in  oaths,   grants,  etc.,  216,  317,  570. 
RECORD,  Surrogate  Court  a  Court  of,  1. 

in  contentious  busin<  ss,   487. 

passing,  487. 

suggestion  on,  265. 
REFERENCE  or  Removal  of  cause  to  High  Court,  509. 
REGISTERING   will  under  Registry  Act,  23. 

REGISTRAR  of  Surrogate  Courts.  4,  574. 
to  give  bond,  562. 
oath  of  office,  4. 
duties   of,   574.    575,    576. 
office  hours,  574. 
under  Succession  Duty  Act,  560. 
estates,   small   value,   16,   18,    575. 
books  to  be  kept  by,  574. 
to  submit  bond  to  Judge,  575. 
to  indorse  and  file  papers,  18,  574. 
to   record   grant  in   "  Register  Book,"  575. 
of  county  of  York.  3. 

to  enter  note  of  proceedings  and  orders,  574,  575. 
office,  place  of,  4,  574. 

office  a  depository  of  wills  of  living  persons.  18,  575. 
fees  to,  17,  324,  574. 
disbursements  of,   574. 

communications  to  from   Surrogate  Clerk,  575. 
return  of  appointments  of  guardians,  497. 

probates,  etc.,  576. 

fees,   576. 
death,  resignation,  or  removal  of,  3. 
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REHEARING  of  cause,  335. 

RELATIONS,  persons  dying  without  known,  17. 
RELATIONSHIP,  proof  of,   17. 
REMOVAL  of  cause  to  High  Court,  509,  577,  599. 
guardian,   504. 

RENUNCIATION,  by  executors  and  others,  288,  291,  353. 
executor  forfeits  bequest  by,  289. 
prior  to  limited  administration,   23. 
by  non-appearance  to  a  citation,  283. 
notice  of  to  Surrogate  Clerk,  238,  572  . 
by  guardian  of  minor  or  infant,   689. 

REPLICATION,  filing  and  delivery  of.  443. 

REPRESENTATIVE,    personal,    necessity    for,    19,    130. 
property  to  devolve  on,  145. 
capacity,  denial  of,  385 
See    Revival. 

RE-SEALING    Grants,   245,    345,   542,    544. 

RESIDLTE  undisposed  of,  executors,  trustees,  for  next  of  kin,  158, 

301. 
RESIDUARY  Legatee,  grant  to,  150,  157,  218,  232. 

definition   of,    151,    157. 

preference  of,  inter  se,  152,  155. 

attorney  of.  218. 

personal   representative  of,   153,   155. 

assignee  of,  158. 

for    life,    63,    279. 

See  also   Administration   (Will),   (do  bonis  non),   229. 
Limited  Administration  (Will),  232. 

may  propound  a  will,  156. 

RETRACTION  of  renunciation,  289.   291. 

not  required  from  a  party  cited,  293. 

when   not   permitted,   293. 

allowed  before  grant  passes,  292. 
REVENUE   Fund,   320. 
REVIVAL  of  revoked  will,  43,  44,  80,  448. 

provision  of  Wills  Act,  555. 

intention  to  revive,  448. 

REVOCATION  of  grants,  226,  257,  259,  481. 
of  temporary  grants,  265. 

on  application  for,  proceeding  adjudged  contentious,  610. 
actions  for,   481. 
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REVOCATION— Continued. 

noted  by   Surrogate   Clerk,   575. 

action  for,  481. 

how   to  be  noted  by  Registrar,  575. 

of   letters  of   guardianship,   483. 

of   probate,    257,    481. 

of  administration,  257,  481. 

grounds  of,  45,  79,   97.  258,  330,  428. 

subsidiary  grants  made,  264. 

payment  under  revoked  grants  valid,  265. 

of  wills  or  codicil,  44,   438.   440. 

of  legacy  by  substitution,  97,  259. 

dependent  relative,  97. 

REVOCATORY  Paper,  43. 
order  to  bring   in,   571. 
RULES.  SURROGATE  COURTS, 
authority  to  make,  7. 
of  1892,  Appendix.  567. 
non  contentions  business.  8,  567. 
contentious  business,  610. 
guardianship,    613. 

under   Colonial  Probates  Act  (Imp.)  547. 
Supreme  Court  Judicature  of  Ontario, 

57.  58,  59  :  294. 

258:    362 

261-264   (inclusive):  363 

271:    368. 

277-287:  371,  372. 

300, 301  :  353. 

302,    307  to   309    (inclusive):   354. 

31*0,  311,  312:   33,  209,  355. 

313-316,   317,    318,  320:   355. 

321-327:   356,   357. 

333,    335,    336:    357. 

337-340:    358. 

369,   371.   372,    381,   383:   378. 

371:  392. 

373:  393. 
i  ,  485:   378. 

368-383:    382. 

384-391:    382. 
;'  385-387:  382-383. 

392,  446  :  39 
,       ■  487:452. 
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RULES—  Continued. 

488-506 :   453,  457. 
507-524:  459,   461. 
554-619:  462,  474. 
620,   621:   474. 
660-667:   487. 
672-684:    490-491. 
1270:   7. 
11-74:   518. 
1309:368. 
1322:   382. 
1345  :  466. 
to   have  effect  of  Act  of  Legislature,  9. 

SANITY,  partial,  416. 

SAYINGS  BANKS, 
See  Banks. 

SCANDALOUS  matter  expunged,  386. 
SCOTCH    grants,   246. 
SCRIPTS,  affidavit     of,  182,  375. 

SEALING  defective,  S3. 

Letters  Probate,  230,  345. 
grants,  rule,  576. 

SEAL  of  Surrogate  Court,  1,  576. 

SEAMEN,  probate  of  will— See  Mariners,  548. 

SEARCH  for  will  on  application  for  administration,  568,  623. 

SEARCHES,  by  Surrogate  clerks,  565. 

SEARCH  for  lost  will.   56S. 

SECURITIES   from  administrators  pendente  lite,   208. 

SECURITY— See   Bond. 

for  costs,  533,   534,   511. 

Act  respecting  (appendix),  541. 

SELECTION,  principles  on  which  Court  selects,  174. 
of  administrator  by  the  Court,  e  pluribtts,  174,  201. 

SEQUESTRATION,   536. 
SERYICE  of  citation,  142,  367,  572. 

Judge's  order,,  368,  142,  367. 

of  affidavits,  K35. 

of  infant  or  lunatic  with  judgment,  358. 

on  official  guardian,   362. 

out  of  jurisdiction,  368. 
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SHIPS,  personal  property,  20. 

SHORT-HAND,  examination  in,  458. 

SIGNATURE    of   testator,    position   of,    81,    84,    88. 
acknowledgement  of,  88,  91. 
may  be  mark  or  stamp,   83,   396. 
scratching   out,    99. 
seal  not  good   as  a,  83. 
See  Will. 

SITTINGS  of  Surrogate  Courts,   2,  5,   568. 
SOLDIEIUS  Wills,  probate  of,  50,   51,  52. 

SOLEMN   FORM,  proof  of  wills  in,   statutory  provisions  345,  350. 
party   opposing   may    give    notice   that  he    requires    will    to    be 

proved  iu,   610. 
proceedings   in,   347,  349. 
if  will  affects  real  estate,  heirs,  etc.,  346. 
voluntary  proceedings   in,   347 
probate  in.   generally  irrevocable,  349. 

SOLICITORS,  372,  568.  579,  614. 

"  SOUND  MIND,"  phrase,  413. 

SPECIAL    Case,    462. 

SPECIAL  circumstances,  grant  under. 

SPES  SUCCESSIONS,  how  shown,  131. 

STAMPS,   fees  paid   in,    322. 

STATUTES  IN  EXTENSO  IN  APPENDIX  — 
Security  in  Surrogate  Courts,  541. 
To  Amend   the   Surrogate   Courts   Act,   541. 
Respecting  Ancillary   Probates,   542. 
*'  Colonial  Probates  Act,"  544. 
Wills   Act   of   Ontario.    551. 

Administration  by  the  Crown  of  Estates,  etc.,  553. 
To   Protect   Persons   Acting  as   Executors,    etc.,   553. 
Succession  Duties  Act,  558. 

Act  to  make  further  Provision  for  the  Payment  of. 
Succession  Duties  in  certain  cases,  58  V.  c.  7  (1895),  713. 
Intestate  Estates  Act   (1895),  58  V.  c.  21,  714. 
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STATUTES  cited, 

K.  S.  O.  e.  50,  The  Surrogate  Courts  Act  :— 

s.  2 35,  38  3 l 

4 2  5 ,.     2 

6 2  7 2 

8 3  9 3 

10 4  U 4 

12 4,  18  13 574,       576 

14 574  15 574 

16 10,  13,  14,  149              17 10,    11 

18 12,  13,  35,  109              19 268 

20 486  21 7 

22 5  23 450. 

24... 267-8  25 304 

26 451  27 451 

28 451  29 450 

30 509  31 509,    511 

32 512  33 16,    513 

34 309  35 309 

36 310  37 310 

38 266  39 163,    178 

40 163,163  41 565,     575 

42 565  43 565 

44 565  45 565 

46 566  47 566 

48 566  49 275 

50 275  51 345,    346 

52 320,  346  53 204,    207 

54 160  55 15,    161 

56 178  57 257 

58 13,  113,  179,  191  59 265 

60 265  61 265 

62 288  63 163 

64 15,  162  65 15,   162  237,   572 

66 169  67 16,    17 

68 312  69 320,  325 

70 320  71 321 

72 321  73 321,    322 

74 322  75 622 

70 6  .  7,  ft  77 302 

78 6,  7,  8,  506 

Schedule  A 538  Schedule      B 538- 

Acts  to  Amend   The   Surrogate  Courts  Act  : — 

53   Vict.   c.   17 7,   14,   16,   69,   572 

57  Vict.  c.  22 18,  325,  541 
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R.  S.  O.  c.  110,  An  Act  respecting  Trustees,  Executors,  etc.,  299. 
R.  S.  O.  c.  137  (Infants). 

s.  1 492  2 496 

10 497  11 499 

STATUTES  cited. 

R.  S.  O.  c.  1,  s.  19:  307. 

20  (Act  Respecting  Provincial  Revenue),  318,  323. 

45  (Judicature  Act  of  Ontario),  s.  105:  9. 

46  (Local  Courts  Act),  s.  57:  2. 
61:   307. 

62:  307. 

91  (Unorganized  Territory,  1. 

108  (Devolution  of  Estates  Act),  15,  19,  144,  511. 

136:   166. 

153:  307. 

169   (Building    Societies),    33. 

49  Vic.  c.  22,  145. 

50  V.  c.  7,  191. 

51  V.  c.  40,  506. 
56  V.  c.  45,  500. 
56  V.  c.   32,  506. 

Act  Respecting  Law  Stamps,  320.  321. 

Succession  Duty  Act  (1892),   15,   65,   555,  563. 

R.  S.  O.  c.  132,  Married  Women's  Property  Act,  59,  120,  167,  189. 

The  Law  Courts  Act,  1895,  Addenda  &  p.   576. 

The  Intestate  Estates  Act  (1995),  714. 

R.  S.  O.  c.  109  (The  Wills  Act  of  Ontario),  96,  448. 

Act  Respecting  Public  Officers  (R.  S.  O.  c.  15,  s.  29),  563,  576. 

R.   S.  C.  c.  119  (Canada  Joint  Stock  Companies  Act),  32. 

Canada  Evidence  Act  (1893),  308. 

54  &  56  Vic.  c.  145. 
STAY  of  proceedings,  311,  565. 

till  certificate  received  from  Surrogate  Clerk,  565. 

on  appeal,  577. 
SUBPOENA,  268,  463. 

to  bring  in  Script,  571. 
SUCCESSION  to  Intestate  Estates,  19. 

to  office  of  administrator,  by  Attorney-General. 
SUCCESSION  Duties  in  Ontario,  558. 

on  property  brought  into  Ontario,  713. 
SUGGESTION  on  record,  265. 
SUIT— See  Action. 

failing  to  prosecute,  610. 
h.s.c. — 18 
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SUMMONS  in  Chambers,  336. 
after  appearance,  610. 
default  of  pleading,  610. 
to  show  cause  why  grant  should  not  be  made,  336. 

SUMMONS,  rules  as  to,  336,  610. 
SUPPLEMENTAL  grants,  234. 

SUPREME  Court  of  Judicature,  — 

practice  of   Surr.   Cts.    regulated    by    analogy   to 
rules  of,  when,  9,  567. 
SURETIES— See  Bonds. 

SURROGATE   Clerk. 

an  officer  of  the  High  Court,  3,  579. 

duties  of,  3,  508,  565,  577,  578,  579,  607. 

to  number,  indorse  and  enter  notices,  311,  578. 

notices  of  application  to  be  sent  to,  575. 

to  send  certificate  to  registrars,  565. 

list  of  grants,  6. 

notice  to,  238,   575. 

office  hours,  578. 

communication  from  to  Registrar  to  be  entered,  578. 

SURROGATE  Courts,  — 
in  each  county,  1. 
in   unorganized   territories,   1. 
Judge,  2. 
Registrar,  3.  574. 

jurisdiction  and  powers,  6,  10,  14,  15,  17,  20,  216,  341,  354,  392. 
seal,  2  576. 
sittings,  2,  5. 

to  which,  grant  belongs,  12. 
in  what  sense  courts  of  construction,  13. 
grants  of  to  hare  effect  in  all  parts  of  Ontario,  12,  16. 
rules  and  orders,  common  form,  7,  8,  567. 
contentious  business,   341,  354. 
rules,  1892.  567. 

SURVIVORSHIP  of  joint  grantees,  173. 

SYNDIC,  Grant  to— See  Corporation. 

TAXATION  of  Costs,  302,  579. 

TABLE   of   fees,   622. 

TEMPORARY  Grant  in  absence  of  next  of  kin,   178. 
revocation  of,  178. 
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TERMS   of   Court,   5. 

in  county  of  York,  5. 

TESTAMENTARY  Guardian— See  Guardian. 

TESTAMENTARY  papers,  45. 
production  of,  45,  46,  571. 

TESTAMENTARY  Capacity,  68,  70,   406. 

TESTATOR'S  knowledge  of  contents  of  his  will,  433. 
declaration,  95. 

TESTATOR'S  Domicile,   309— See  Domicile. 

TIME,  further  to  declare  or  plead,  378. 
rules  take  effect,  567. 
when  probate  may  issue,  568. 

administration  with  will,  56a. 
letters   of  administration,   568. 
sittings  of  Judge,  5,  568. 
office  to  be  kept  open,  574. 
trial,    379. 

TRANSLATION  of  Foreign  will,  254. 

TRANSMISSION  of  Executorship,  228. 
See  Chain  of. 

of  notice  of  application  for  grants  of  probate,  5G5. 
papers  to  Registrar  on  appeal,  577 
TRIAL  of  action,  486. 

directions  as  to,   379,   488. 
notice,   487. 
entry,  487. 
time  for,  379. 
new  trial,  380,  486. 
See  Jury. 

amendments  at,   380. 

t 

TRUST   fund,administration   limited   to,   183,   232. 

corporations,    225. 

TRUSTEES,  compensation  to,  302. 
just  allowances  to,  300. 
discharge  of,  303/. 
deceased,  property  held  by,   21. 

TRUSTEES,  Compensation  to,  299. 

UNDUE  Influence,  will  made  under,  423. 

UNITED  STATES,  exemplifications  from,  250. 
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UNIVERSAL   Legatee,   62. 

administration   (will),   to,   155. 

VALUE  of  Property,  deposed  to,  57,  161,  162,  310,  312,  560,  568. 

VARIANCE   between   application   and   affidavits,   312,   569. 

VOID  and  voidable  grants,  265. 

WARNING  to  Caveat,  571— See  Caveat. 

WARRANTS,  Bench,  463. 

WIDOW,   administration  to,   124. 

jointly,   with  next  of  kin,  142,  351. 

excluded  from  administration,  124,  125. 

of  unsound  mind,   125,  200. 

of  intestate,  statutory  provision  for  $1,000  to,  714. 

"  WILL,"  Interpretation   Clause  Wills  Act,  38,  552. 

WILL,   characteristics  of,   71. 

to   be   in   writing,   553. 
execution  by  testator,  74,  89,  394,  553. 
mode  of,   434. 
due,  presumption  as  to,  74. 
sworn  to,  75. 

attestation,  78.  89,  400,  404. 
insufficient.    75. 
interlineations,  obliterations,  etc..  76.  94.  101. 
dated   before  1st  January.   1874.   78,   551. 

after  31st  December.   1873.   75.   551. 
validity  erf.  according  to  law  of  deceased's. 
domicile,    242. 

in  exercise  of  a  power,  41. 
foreign,   how  proved,   242,   248. 
nuncupative,    49. 

before  Statute  Frauds.  49. 
appointing  guardian  only,  42. 

of  realty,   40. 
of  living  persons  deposited  in  registry.  18. 

removal  from.  571. 
forged,   351,  352. 

who  capable  of  making,  47.  55,  406,  407,  552. 
degree  of  mental  power  necessary.  407. 
acknowledgment  by  testator  of  his  signature.   86, 
398. 

witness  not  sufficient,   402. 
produced   at  funeral,   475. 
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WILL— Continued. 

intention  of  testator,  when  Court  looks  at,  46. 

duplicate,    42. 

fae  simile  of,  94. 

sent  abroad  for  examination  of  witnesses.  47. 

codicils  proved  with,   46. 

proved  without  litigated  codicil,  46. 

proved  when  codicil  lost,  182. 

authentic   copy   proved,   65,   31S. 

of  blind   or   illiterate   persons,   54,    69. 

mutual  or  joint,  72. 

marked  when  sworn,  229,  313. 

alterations,   how   engrossed,   76,   79. 

evidence  of,  94. 
omitting  clause  from  Probate,  102. 
other  papers  incorporated  by,  77. 
copy   of  will  proved,   73,   230. 
lost,    103,    474. 
contents   proved.   73.   476. 
draft  proved,   73.   434,   345. 
date  supplied,  92. 
official  copy  may  be  obtained,  320. 
to  be  recorded  in  Register  Book.  575. 
without,  date,  or  incorrectly  dated,  92. 
lost,  propounding,  474. 
two  or  more,  42. 

power  to  dispose  of  property  by,  41,  552. 
of  person  under  twenty-one  years  invalid,  553. 
position  of  signature,  82.  88,  397. 
in  exercise  of  a  power,  13,  41.  440,  553. 
of  soldier  or  mariner,  48,  68.  553. 
publication  not  required,  554. 
bequest  to  attesting  witness  void,  554. 
creditor  admitted  a  witness,  394,  554. 
executor  competent  witness,  394,  554. 
revoked  by  marriage,  437,  554. 
not  by  presumption  of  intention  by  alteration  in  circumstances. 

71,  554. 
how  revived,  44,  80,  448. 
speaks  from  death,  555. 
conditional  will,   45,  72. 
of  married  woman,  56,  77,  555. 
divorced  woman,  55,  56,  77. 
search  for,  110,  568. 
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WILL — Continued. 

construction  of  Wills  by   Probate  Courts,  to  what  extent.   13. 

see  also  Probate. 

aliens.   69. 

executed  abroad.  69. 

proved  abroad,  244. 

party    propounding    must   call   at    least   one   of   the   subscribing 

witnesses,  394,  569. 
probate  of  in  common  form,  38. 
solemn  form.  345. 
of  part  of  will,  42,  47. 
made  by  lunatic  during  lucid  intervals,  415. 
idiots.  423. 

under  delusions  or  monomania,  407  . 
by  drunkards,  421. 

persons  of  doubtful  capacity,  421. 

in  extremis,  420. 
aged  persons,  421,  422. 
minors,  422. 

blind,  deaf  and  dumb,  423. 
obtained  by  coercion,  427. 

undue  influence,  423. 
fraud,  428. 
beneficiary,  424,  427. 
importunity  of  threats,  426. 
made  under  influence  of  fear,  427. 
proving  what  is,  38,  41,  73. 
construction  of,  as  to  bequest,  73. 
not  propounded  by  party  cited,  passed  over.  268. 
marked  with  insanity,  passed  over,  406. 

being  shown  by  affidavit  to  be  invalid,  passed  over,  70.  320. 
what  is  a  good  execution,  71,  80. 
what  is  not  a  good  execution,  75. 
contained  in  two  or  more  papers,  77,  248. 
made  by  British  subjects  abroad,  requirements  of,  242. 
when  not  revoked  by  subsequent  marriage,  438. 

W^ILL.  ACTION  TO  ESTABLISH. 

propounding  in  statement  of  claim,  377. 
defence,  not  duly  executed,  394. 

testamentary   incapacity,   407. 

undue  influence.  423. 

fraud.   428. 

did  not  know  and  approve  contents,  429. 

another  will,   437. 
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WILL,  Action  to  Establish — Continued. 
revoked,  437. 
rnnority,  446. 
see   also   Incapacity. 

WITNESS,  attendance  of,  466,  469. 
allowance  to,  630. 
to  will,  must  subscribe,  400. 
subscription  of  non-attesting,  93. 
negative  execution,  95,  405. 
interested,  79. 
put  out  of  Court,  490. 

WITNESSES  and  Evidence,  403,  409. 

examined  orally  in  open  Court,  490. 

commission  for  examination  of,  466,  469,  4?$, 

to  will,  to  swear  to  execution,  569. 

acknowledgment  by,  91. 

may  be  marksman,  84,  89,  402. 

absence  of  to  be  accounted  for,  569. 

see  Evidence. 

WORDS,  original,  Court  will  ascertain,  98. 

attrocious,  offensive,  or  libellous,  excluded  from  probate,  47. 
or  figures  restored,  97,  99. 

WRITS,  attachment,   331,  334,  461. 
mandamas,  16. 
prohibition,   15. 
sequestration,  536. 
subpoena,  268,  463,  571. 

YORK  County  Surrogate  Court,  5. 
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